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[TPEATOBOP

Hako je AnBokaTypa y jeJHOM HeperyjaapHOM CTawmy Beh CKopo mona
TOOVHE a HEKOJIUKO MECEUH y IITPajKy, ,bpaHHu” ca 3aKallmbemeM HIaK
u37a3u Kao gBodpoj, 1-2/2014. Y oBom dpojy ZOHOCHMO HEKOIUKO YlaHaKa
ca UHTEPECAaHTHOM TEMATHKOM KOje Cy Halle UCKYCHe KOJlere U mpodecopH,
anu YU MIafe Kojere ycnemwHo odpagunu. Teme cy HHTepecaHTHe:
,CTpasdypluka yBepTHpa”, HULITABOCT yNPABHOT aKTa, Cyhewe Y pa3yMHOM
POKY KOZI BpXOBHOT KacallMOHOT cyfia, 0 MpodieMrMa KOJi 3aTe3He KaMare,
OIBOj€H JKMBOT Kao y3pOK 3a pa3Boj Opaxa, MpaBHE MOCIeAULE OCyLe KOJ
3anoLUbaBamka M NpPaBO Ha WITpPajKk y MehHyHapOOHHUM M DPETHOHAIHUM
nokymeHTuMa. Kako BUIumMo, Teme cy odpaheHe Ha jefHOM CTPyYHOM HUBOY,
a y3 To TeMe y pyOpHULH ,wiaHU” Cy BPJIO aKTyeJHe.

Y yBonHuM pedepaTtuma ce ocephe Ha mpodieme amBokarype, 300T
3aKOHA O jaBHUM Jene)XxHULMMa (HOTapuMa) Kao U 3aKOHMMa Be3aHUM 3a Ty
0071aCT, U C11. Te MoBehamwy NONPUHOCA U Ope3a afBOKAaTUMa.

Y 0BOM NIpenroBopy He MOXKEMO a fia Ce He OCBPHEMO Ha NpOMalIeHe
pedopme y odmactu mpasocyha (mpe cBera, HUje Tpedano mMewaTu Beh
TpafULIMOHAHY ,CTapy MPEeXy Cy#oBa”), Te MOCEDHO Ha 0laKO U HENpO-
MHUILBEHO MPETAKEHE Ca CABPEMEHOT MEIIOBUTOT TUIIa KPUBUYHOT MTOCTYTIKA
Ha eKCTPeMHY BapHUjaHTy allBep3UjaiHOT, KOjU je CKYI, He oJroBapa HHU
KyJITYPHY HU TPafHLIMjH He CaMo CPIICKOT Hapoa, Beh U HapoJuMa KOju XKuBe
Ha €BPOINCKOM KOHTHHEHTY, IIe Cé BEKOBMMa, jOLI Off CTapOr pUMCKOT 100a,
pUMeYje U BaXKM 3aKOHCKO MPaBo.

3aro mpoTecT anBokaType He OM Tpebao fa ce CXBAaTH Kao TeXiba 3a
oIpXKaBame CTaTyca y Be3U Nopeckux odaBesa, U H3MeHe 3aKOHa 0 HOTapuMa,
Beh Tpeda na ce 3anmouHe, €3 MOMUTHKAHCTBA, ca 030U/BHOM pe/pedopmoM
3aKOHa y obmacty npasocyha M INpOLECHUX 3aKOHA, KOjU Cy HeedHKaCHH,
CKyMY, HempuiaroheHu TpaguUWju W HALIOj MPaBHOj KyJATypH (Kojom ce
Tpeda MOHOCUTH a He J1a Ce 0JIaKo 0J0allH), jep je ICTUHCKHU MpaBha cropa u
HeJoCTymHa rpahanuy.

Ha xpajy, y npuno3uma cy UHTEpPECaHTHH pafioBH, ,JoOpa U OOTOBOPHA
onbpaHa...”, Te ,non sub homine sed sub lege” (He mpemMa 4YOBEKy Hero npema
3aKOHY).
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U Ha caMoM Kpajy Haiase ce pasHe OJIyKe U UHULIMjaTHUBe, Koje Cy IO-
KpeHyne AnBokaTcka komopa beorpanma m Apokarcka komopa Cpbuje, Be-
3aHO 3a 0dycTaBy pagna agsokara 2014. roguse.

Cse y ceemy Mose ce pehu f1a je oBaj 1Bodpoj ,bpannuua” nodap mpen-
JI0XKaK 3a Hallle YATaoLe, MPBEHCTBEHO, aJBOKATe U aflBOKATCKe MPUITPaBHUKE,
aJli U ApyTe KOjU ce Ha OWIo Koju HayuH DaBe mpaBoM. CTora ra UCKpeHO
[Ipernopy4yjemo.

[71aBHU ¥ OATOBOPHH yPETHUK
IIpog. gp Hegemxro Josanuesuh, ags.



YBOJHHU PEO®EPATHU

UDK: 347.961(497.11)
347.965(497.11)

IIpog. gp Becna Paxuh-Bogunenuh

[TpaBHM dakynTeT YHUBep3UTeTa YHUOH, beorpan

[TPABHU U IPYIITBEHU OJHOCHU AIBOKATYPE U
HOTAPUJATA'Y CPBUJU NAHAC

YBO[J

3aKOHCKH OCHOB jaBHOT Desie)KHUILTBA (HOTapyjaTa) y JaHalwoj Cpduju
HaCTao je 3HaTHO KaCHHje Hero y OpyruM Ip’kaBama pervoHa (oBne mop pe-
iuoHom TOApasyMeBaM JIp)KaBe HaCTajlle Ha NOAPYYjy HeKaZallme
Jyrocnasuje), Koje 300r MOMUTUYKKX U APYIITBEHUX OKOJHOCTH Hehe Dutu
pasMaTpaHe Yy OBOM TeKCTy. 3aKOH O jaBHOM OenexHUWITBY Pemydnuke
Cpbuje! ycBojen je y Iapnamenty 2011, romuHe, werosa mpuMeHa je duia
y IBa Maxa OfJiaraHa, a To4Yeo je 1oa ce mpumemyje y centemdpy 2014. ro-
nuHe. Ha npoctopy Hekanmauwe KpameBuHe JyrociaBuje, a 1Mof yTHLIAjeM
aycTtpo-yrapckor monena, 1930. ronvHe duo je moHeceH 3aKOH O jaBHUM
denexnuurma. thuMe je yBeneH T3B. JaTUHCKH THM HOTapHjaTa. OBaj 3aKOH,
mehyTUM, HUje KOHCONMIOBAO HOTApHjaT Ha YUTABOM MOAPYYjy Talallkbe
Ip)aBe, jep HUje O1Mo MpUMemHBaH Ha TepuTOpHjama bocHe u XepiieroBuHe
(buX), Upue l'ope (LT'), HuTK y HekuM Jenosuma Cpduje. Bpeme dpopmarn-

1 ,Cn. rmacuuk PC” Gp. 31/2011, 85/2912, 19/2013, 55/2014 u 93/2014.
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HOT NpecTaHKa Ba)KEwha OBOT 3aKOHA je CIIOPHO U Pa3lW4yMTO Ha JEe0BHMa
TEPUTOPHje HeKafallme Apxase.? be3 003upa Ha TauyaH JAaTyM, HOTApHjaT y
Cpduju He camo ma HUje DUO 0DyXBaTHO CBE HEHE Ie0Be, HETO je MpecTao
Ia TOCTOjU TOJIMKO [JAaBHO fia jefBa Ja je O BEMY CauyyBaHO HCTOPHjCKO
cehame.

HcropHjcku ¥ ynopeJHONPaBHO I[TIeflaHo, pagy Ce 0 CTapoj IPaBOCyHOj
npodecyju, pyHkuHoHanHO, MehyTuM, 3a rpahane u npasHuLITBO Cpduje y
nuTamwy je HOBa npodecuja. Kag je o HOTapujaTy ped, OBle MOCTOjHU JIUC-
KOHTHUHYUTET KOjU Tpaje HajMame cefaMAeceTak rofuHa, a y HEKUM [eJo-
BuMa CpOuje WM ra HUKaA HUje HU OWI0, WIM Ce OUCKOHTHHYUTET MepH
BEKOBHMa.

Jlanexko mopexsIo HoTapHjaTa Be3yje ce MaxoM 3a Jlurecra, Mako ce Ha
3aMeTKe HJEje O CIy’KOEHOM CacCTaB/balby MUCIPaBa HaBOJHO HAM/IA3H jOLI Y
crapom Erunty u ctapoj Jynejus. MehyTum, mopexsio TaTHHCKOT HOTAPHjaTa,
ca duTHUM ocodMHAMa Koje UMa U JaHac, y 3anagHoj u Cpenmwoj EBponu
Be3yje ce 3a pa3BHjeHH cpenmwH Bek.!

3acTyname NpaBHUX cydjekaTa pafu 3alITUTe HUXOBUX IpaBa Ipen
MPaBOCYAHUM OpPraHMMa, CBOje 3aueTke MMa Beh y TeMokpaTCKumM odiunmuma
npaBocyha aHTHUUKHMX OpkaBa. BepoBaTHO Cy HajcTapuju NpaBO3acTyTHULIH
KOju DM ce MOIJIM 03HauUTH Kao nmpodecnoHanuy, dunu nororpadu. Uneja
0 3aCTylamy, a ¥ BbeHa peay3anuja y Aajlekoj MpOoILIOCTH He MOTY CE UIEH-
TU(PUKOBATH Ca OPraHU30BaHUM IIPYXKakeM CTPY4YHE npasHe nmomohu. Tek
y pa3BUjeHOM CpellieM BeKy, YIIOpelo ca pa3BojeM MMpaBHUUKe MpodecHje
¥ ynopeno ca npodecuoHanusanujom cyncke QyHKIMje, HacTajy npBa Mpas-
HUUKa yIpyXewa, Mehy kojuma agBokaTypa IpefcTaBsba ocedHo yodnuueH
CTPYYHH, T1a U CTAJIEUIKH KOPMYyC.®

Jaxsie, WCTOpPHjCcKM InefjaHo, y EBpomu, pagu ce o nBemMa roToBO
noJjeJHaKo CTapUM MPaBOCYIHUM Tpodecujama. AIBOKaTypa y MOLEPHO]
Cpbuju uMa (roToBO) HENPEKUHYTH KOHTUHYUTET, HOpaTHjaT oyTy OJUCKOH-
TUHYUTET.

[la 14 je oBaj TUCKOHTUHYUTET JOBEO JI0 TOTra Jja Cé CUCTeMCKH U HOp-
MAaTHUBHO OBe JiBe MpodecHje CypoTCTaBe jegHa Ipyroj?

2 Momumy ce 1943, 1944 u 1945. roguHa ¥ MPeCTaHaK Ce BE3yje 3a MOjeJuHe OTYKE
ABHOJ-a; xap je ped o XpBaTCKoj, TaMo Ce y3uma fia je 3aKOH IpecTao fa Baxku 1941. rogune.
Yn. E. bukuh, C. Cymesuh, M. ITosnakuh u M. IInasuuh (mase ce nurupa: E. buxkuh u np,
2013), Howmapcxo tipaso, Capajeso 2013. romune, ['U3, cTp. 9, 10.

3 Tako E. bukuh u mp. ctp. 4.

4 W. Upuuh, M. [luka (name ce nutrpa: Lpuuh — JIuka), 3aKoH 0 jagHOM OUbeHHUTIBY,
3arped, 1994, ctp. 29.

> B. Pakuh-Boauunenuh, ITpasocygho opianusayuoxo iipaso, beorpanm, 2012, ctp. 137..
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Kako je mpekuHyT JUCKOHTHUHYUTET HOTapHjaTa y Cpduju, Tj. Ha Koju
HayMH U Ca KOjUM OBnamhewmrUMa je MOHOBO ycnocTasbeH y Cpduju?

Kako npodecuja HOoTap yTH4e Ha npodecHjy agBokat?

To cy nurama Ha Koja he ce oBaj TEKCT KOHLIEHTPUCATH.

1. [Iutame KOHTHHYHUTETA OOHOCHO JUCKOHTHHYHTETA

Y norneny ycrpojcTBa (OpraHM3alMOHU MPUHIINI) U TPaBOCYyAHE yiore
(byHKIIMOHAIHY TTPUHLMUIT), HOTapCKa U ajBOKaTcka mpodecrja cy pasiu-
quTe.

a) Oplanu3ayuoru GpuHyuil

JIaTUHCKH HOTApHjaT je jasHa ciyxda KOjy W3BpIIHA Jp/KaBHA BIACT TO-
BepaBa INojeguHIKMMAa. AIBOKAT CBOje€ CBOJCTBO CTHYE YIUCOM y KOMOPY,
Ip’KaBa HEMa HHUIITA Ca HETOBUM HMEHOBawmeM. AIBOKAT HE BPILIU jaBHY
cnyx0y. lakie, MpBO OPTaHU3aLMOHO MPABUJI0 KOje UX pasfiuKyje jecTe day-
wonomHocii. OHa ce cacToju y TOMe Aa Cy afBokaTypa kKao mpodecHja, a
anBOKATCKE OpraHuv3anyje, Kao CTPy4YHa YOPYXKEHa, HE3aBUCHH OJI IPXKaBe.
Haxo agBokaTypa MMa U jaBHOINIPABHU 3Hauaj (jep ce Hajuelrhe KUcmospaBa y
DeNaTHOCTH Mpel CyLOBUMA W IPYTUM NMPABOCYOHUM OPraHHWMa), alBOKATH
Y BUXOBE OpraHH3alHdje HUCY TOABPTHYTH OP)KaBHO] BIacTH.® [TpuHuMN ay-
TOHOMHOCTH a/IBOKATYPe je ¥ 3aKOHCKO NpaBuwio y Cpouju.” Hotapu natus-
CKOT THIIa, a Tako je y Cpduju, HUCY ayTOHOMHH y OOHOCY Ha OpXxaBy. To
CacBUM jacHO MpOM3JIa3u HApPO4YUTO M3 unaHoBa 13, 15. U 29. 3akoHa o
jaBHOM Dese)XHHUIITBY.8

Y afBOKaTypH BakKM IIPABUIIO C1060GHOT 8puiea ipodecuje (HaYeso cio-
bopHe apBokaType). OBaj MPUHLMI 3HAYW Ja je BPIIEHE agBOKaType [o-
CTYIIHO CBaKOM KO je MCIIyHHO yCJIOBE 3a CTULIalbe afBOKAaTCKOI 3Bama U KO
je ynucaH y MMEHUK afiBOKaTa MPHU aJBOKATCKOj KOMODPH, 0€3 HKaKBOT
omobpea WK N03BOJIE JpKaBHUX opraHa.’ [[pUHIKI C1I000/IHE aIBOKAType
je mocieguua Hayesaa ayTOHOMHOCTH M CITPOBEJEH je M 3aKOHCKU. Mako cy
OPraHH3alM0HO jaBHU OEJIEKHULIM Y OKBUPY JIATUHCKOT HOTapHjaTa, MpPBEH-
cTBeHO cxBaheHU Kao jaBHa mpodecHja (3aTo IUTO Cy HA jaBHE DesleKHHUKe

6 C. Uyma, I'pahancko tipouecHo tipaso Kpamesune Jyiocnasuje, (name ce uurupa: C.
Llyma), beorpan, 1933, cTp. 183, 184.

7Un. 5. 1 6. 3ak0Ha 0 aBOKaTypH (masse: 3A).

8 . Kuesxxuh-ITomoswh, [TpaBHa pHpoia jaBHOT DeTeKHUINTBA, [TpAéHU 3aHUCYU, TaCOTIHC
[TpaBHor daxkynTera YHUBep3uTeTa YHUOH y beorpany, op. 2/2010, ctp. 350 (masbe HUTHpaAHO:
I. Kuexxuh-ITomosuh).

9 C. Uysma, cTp. 182.
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IIpeHeCceHa Heka OprKaBHa opjallhema), OHU MOTy UMAaTH U eJIeMEHTe CJI0-
bomnHe mpodecuje: HOTapH HeMajy yHanpena ode3deheHe KOpUCHUKE yCIIyTa,
HermocpenHo Hamahyjy cBojy Harpany, Kao W TPOLIKOBE, CAMH CHOCE IO-
CJIOBHM PH3HK, 3a HAKHa/y LITETe OAr0Bapajy HEMOCPEHO, a He Kao AP KaBHU
cnyxdenunu Tek perpecHo, uta.'® EBporncku Komekc MpaBa HOTApCKe
npodecuje!! kao 1a U3pakaBa OBy aMOUBaNEHIH]y: ,,JaBHU DeeKHUK je HO-
cunay jaBHe ciybe, Ha Kora Cy HmpeHeTa ApKaBHAa OBjaaumhewa pagu
cauvmaBama jaBHUX ucnpasa. [Iputom, oH 00e3del)yje uyBamwe, DOKa3HYy
CHary 4 U3BPIIHOCT TUX UcClpasa.”

JlenaTHOCT HOTapa je pefoBHO TEPUTOPHjaIHO OTpaHUYEHA — OHH Ty
[IeNIaTHOCT BpILE HA CBOM CiTykOeHoM noapydjy.'2 AnBokaTH BpIIe IeTaTHOCT
Ha YUTaBOj JP’KaBHOj TEPUTOPHjH, a MOCTOje MOTYhHOCTH M 3a mpeKkorpa-
HUYHY aiBOKAaTCKy HmenaTHOCT. llltaBume, pupexktusom 98/15/El u3z 1998,
OWUTHO je oJslakllaHa He camo MOBpeMeHa, Beh W IepMaHeHTHa [elaTHOCT
agBoKaTta y AaprxkaBy 4wiaHULM EY y K0joj OH HHje CTEKAO ITpaBo Ha 00aB/bame
apBokarcke npodecuje. O c1odoau HOTapCKe OeNIaTHOCTH, Y OKBUpY EY mo-
4yesio ce 030u/bHO pasrosapaTty noves oxn 2003. roguHe, anu ypeheme oBor
NUTamka, Ha OCHOBY CI000/€ KpeTamwa JbY[H U yCiyra Huje Moryhe HCTOBETHO
PEIINUTH Kao y afBOKATypPH.

U 3a ajBOKarte U 3a HOTape, PEJOBHO Ce HOPMATUBHO YTBphyjy mHX0Ba
camocimantocii 1 He3agucHociwi. 0de mpodecuje cy camoCTaIHe y TpaHULIaMa
CBOjUX MTpaBWIa. ANBOKATypa je HE3aBUCHA, jep je ayTOHOMHA. HesaBucHoCT
HOTapHjaTa — HaKO 3aKOHCKH ITPOKJIaMOBaHa — OUTHO je OrpaHUYeHa JIp)KaB-
HOM KOHTPOJIOM, KOja je Takohe 3aKOHCKO MPaBWJIO JIATUHCKOT HOTapHjara,
a Tako je u'y Cpduju. 3aTo 6u duio ucnpaBHO HOTAPCKy HE3aBUCHOCT OJpe-
IIUTH KAo penamiueny'3 Wiv NeTMMUYIHO KOHTPOIUCAHY.

H3nBojeHo je, kao WTO Ce BUOH, CAMO HEKOJUKO OUTHUX OPraHU3aLNo-
HUX MPUHLUIA KOjU MOKa3yjy PasIUuUTOCTH aJBOKAType U HOTapujara.

0) OYHKUUOHATHU TPUHUUT

JlenaTHOCTH afBOKaTa M HOTapa BULIE CE Pa3uKyjy HEro BHUXO0Ba OC-
HOBHA OpraHW3allMOHa MpaBHia.

Kpajme nojeqHoCTaB/bEHO: OCHOBHU 3afjaTak HOTapa je odpasa Ucrpasa,
BUXO0Ba COJIeMHU3alyja, Jeralusannja, CayrbaBame 3allUCHUKA, U3aBambe

10 1. Kuexwuh-Ilomosuh, crp. 354.

" Nlonena ra je Koudepennuja Hotapujata y EY 1995. ronute, a 4iaHuIle cy: AycTpuja,
dpanuycka, 'puka, Xonaunuja, Utanyja, Jlykcembypr, Hemauxka, [Topryranyja u llnanuja.

12 E. Bukwuh u 1p., ctp. 16.

13 . Kuexuh-ITomosuh, cTp. 354.
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NOTBPAA, AEMO3UT U BpLIEHEe HAAIEKHOCTH KOje je Ha HOTapa MpeHeo Cyn.
To cy penaTtHOCTH Koje — Kafi HeMa HOTapa — 0daBsba Cyl y OKBUPY BaHIIap-
HUYHE MaTepHje WU UX 00aB/ba YIIPAaBHU OPraH.

ABOKAT Mpy’Ka MpaBHy MOMOh — HE CaMO Yy MOCTYNKY Mpel CyA0M WU
OPYTUM Ip’KaBHUM OPraHoOM, Beh U y MaTepHjaTHONIPpaBHUM OOHOCUMA CTpa-
Haka. [loTeHIMjaIHO, NOJbe IeJIaTHOCTH afBOKaTa je IMpe HET0 OHO HOTapa.

buTtHa dyHKUMOHAIHA pa3nuka usmehy afgBokara U HOTapa HajBUIJbUBHja
je Kapj je y muTamy OfHOC TpeMa cTpaHkama. Horap Mopa [ja 3alUTUTH NpaBa
00ejy (CBHX) CTpaHaka M TO MOpa yYUMHUTH MOAjENHAKO U HENPHUCTPACHO;
aIBOKAT je My)KaH Ja Jena y HajdobeM MHTEpecy CTpaHKe KOjy 3acTyma U
HUje y)KaH a BOAU payyHa O TPaBHOM I10J10Kajy OCTaJIuX JIHLa; HOTap, CeM
KaJ 10CToje pa3no3u 3a usysehe, He cme Ofn0UTH fa CTPaHLU IPYKK HOTap-
CKy YCJTyTY — afiBOKAT UMa BHUILE 3aKOHCKUX MOTYRHOCTH [ia OA0Uje MpyKarbe
aZIBOKATCKe yCyTe; 300T TepUTOPHjaTHOT IPUHIUIA, CTPAHKa je OrpaHuYeHa
y u3dopy HOTapa, a HHUje y u3dopy agBokaTa. Camo u3y3eTHo (TakBa MoryhHocT
HIIP. MOCTOjU y 3aKOHYy O jaBHOM OM/beKHHMIIMMA XpBaTcke)', HOTap Moxe
3aCTYyMaTH CTPAHKY Y HECTIOPHUM CTBapuma.'®

Beh oBaj kpaTak npukas rnokasyje fa Cy HOTapujaT U agBoKkaTypa pas-
JTUYUTE MPaBOCyNHEe MpodecHje U OpraHu3aloH0 U QyHKIUOHAIHO. Juc-
KOHTUHYUTET jeJHE U KOHTUHYUTET Opyre, HUje Ty HUIITA MPOMEHHO. Jla-
TUHCKHY TUI HOTapujara, npuxsahen y Cpduju, cam no cedu, He du Tpedano
Ia OBEJEe U HUje CMEO JOBeCTH A0 MehyCcodHOr CynmpoTCTaB/baka OBUX
npodecuja. (IuC)KOHTUHYUTET U HUje DWMO MojJoDaH a IO OBOT AOBene.
Tpeba, nmpema ToMe, y3eTH y 003Up W ApYre eleMeHTe KOju Cy NpaTUIH
yCIocTaB/bake HoTapyujaTa 'y Cpduju.

2. Ha xoju HauuH U ca KOjUM OBJalThewbrMa je TOHOBO YCIOCTaB/bEeH
HoTapujar y Cpouju?

a) Huuyujante ugeje

Kao wTo je Beh peyeHo, HOTapHjaT je YCTAaHOB/bEH 3aKOHOM O jaBHOT
benexxuuiTey u3 2011. roguHe. JegHo of DUTHUX MUTAaka Koja je pagHa
rpyna (4vja caMm 4jaHMIA OWiIa) pasMarpaia, jecTe 00MM eKCKITYy3WBHHUX
(MCKJ/BYUYMBUX) HAJJIEXKHOCTH HOTApa, Tj. MOApyYje HoTapckor MoHomoa. Ja
JIM HOTapH y MOYETKY YONIITe Tpeda fa UMajy UCK/bYUHBY HaIJIEKHOCTH WU
HEKO BpeMe MocyioBe Tpeda fa 00aB/bajy y KOHKYPEHTCKO] HaIJIEKHOCTH Ca

4 Y. 4, 165 u 167.
15 E. Buxuh u ap., ctp. 15; Upuuh — [Tuka, ctp. 61.
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CyIoM, Aok ce mpodecHuja He KoHconuayje? Mako je Teopujcku OATOBOP
BehuHe OMO fa y NMpBUM rogvHaMa HHje HYXHO YCIIOCTaBUTHU HCK/bYUHBY
HaJJIEe)XHOCT, BOOWIO Ceé payyHa U O NPAaKTHUYHUM acneKkTuma. AKO Hema
rapaHTtyje fa he HOTapu MMaTH KOJHUKO-TOJNHKO 00e3deheHy wiujeHTemny,
npodecuja Koja 3axTeBa NPUIMYHA yiarawa, nmocrtahe HeaTpakTHUBHA, Te
Hehe OUTH IOCTYMHO NOBOBHO 0dyvyeHHX mpodecroHanana. 3aTo je nmpeos-
7ajiao CTas fa Tpeda MponucaTy yCKy UCK/bYYUBY Ha[JIEKHOCT, Y 3aBUCHOCTH
0]l BpCTe HOTApCKe UCTPaBe (3amuc, 3alTMCHUX COIEMHU3aluja, ieranusanuja,
U3JaBame MOTBPJA.

3anuc Kao 4YUCTy HOTapcku odpaheHy ucnpasy Tpedaso je peryaucaTv
Mo yryieny Ha 3akoH O jaBHUM OenexHuliiMa KpasseBuHe JyrocnaBuje U mo
yrieny Ha BehuMHy HOTapCKMX 3akOHa y perroHy. Tako je u duno. Opuru-
HEPHO, MO0 3aKOHCKOM TekcTy u3 2011. rogvHe, UCK/bYYHBE HA[IEKHOCTH
HOTapa y morjefny 3anuca (HoTapcku obpaheHe ucmpase), cagpkaHe y 4il.
82. cT. 1. Dune cy: yroBOpH 0 UMOBUHCKHM OJHOCUMA U3Mely CyNpyKHHUKa,;
YTOBOPH O UMOBHHCKHMM OJHOCHMa u3Mehy BaHOpauHUX mapTHepa; cropa-
3yMH 0 feodu 3ajelHHYKe UMOBHUHE CYyTIPYKHHUKA WK BAHOPAUHUX MTapTHEPa;
CIIOpa3yMH O 3aKOHCKOM H3[prKaBamy; YTOBOPH O pacloJiarawy HelnoKpeT-
HOCTHMMa IOCJI0BHO HECTIIOCODHUX JIMLA; YTOBOPH O YCTYIawy U pacrnojenu
MMOBHHE 33 JKHMBOTA; YTOBOPHU O J0KMBOTHOM H3[p)KaBawy, odehame Io-
KJIOHA U YyTOBOPH O MOKJIOHY 3a CJIy4aj CMpTH. Kako je gouwto no tora fa ce
YTOBOP O IPOMETY HEMOKPETHOCTH, He3 003upa [ia /U Ta 3aK/by4yjy [TOCIIOBHO
crocofHa WK HeCrnocodHa JUla CTaBU Y UCK/bYYUBY HaAJIEKHOCT HOTapa?
T'ogune 2013. (,,Cn. rmacauk PC” 19/2013), usmeHama U JonyHama 3akoHa
usdpucaHe Cy peud ,JIMIa Koja Cy OCJIOBHO HECIIOCOOHA"” M HOTAp je I0CTao
UCK/BYYMBO HAJUIEKaH 3a CIYKOEHO 3aK/bydyerme YroBopa O MPOMETY HeIlo-
KPeTHOCTH CBUX JHla (pU3NUKUX U NpaBHUX). Taj n3dpucanu neo ogpende
ouo je jeman on moBoda 0dycTaBe pana agBOKaTa.

0) Peaxyuje munucitipa tipagge

Peax1uje U3BPIIHUX BIACTH, Pe CBUX MUHUCTPA MTPaBJie WK Cy U3aluie
U3 NpaBHUX OKBHpA WIM Cy — HaXaJOoCT — II0Kasajge norydHa jejcTa
WTHOpaHUuje (He3Hawa) yOpyXeHe ca aporaHuujom (6esobsupHowhy). ¥
0BOM TeKcTy hy ce ycpeAcpeouTH CaMoO Ha OHe Olacke Koje je MUHUCTap
W3rOBOPHO, JaK/Ie Y KOjuMa Ce He MOXK€ TOBOPUTH O MOTPEIIHO IPEHECeHUM
peunma. Cse cy uspedeHe y emucuju Kaxcuiipcia, 592, 3. oxtodpa 2014.
roguge.16

16 http://www.b92.net/video/kaziprst.php?yyyy=2014&mm=10&dd=02&nav_
id=906594
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Hasogno 3axacnenu upowiecii ageoxainid. CBecHa ia ce of MoJUTHYapa
HE MOXX€ OYEKHBATH Jja FOBOPE UCTHHY, LieJly UCTHHY U HUIITA APYTO OCUM
UCTHHE, UIaK je HEOUEKUBAHO Jla Ce U3PHUY TBPAKE KOje Cy MPOBEPJbUBE, a
mpoBepa MokaXke fa cy HerauyHe. Munucrap CemnakoBuh je y Toj emucuju
TBPIXO a MOJUTHUYKY OOTOBOPHOCT 3a Caap)KHWHY 3akoHA O jaBHOM OeJierx-
HUIITBY CHOocHU Bnana mpemwujepa llBeTkoBuha, Koja ra je mpeanoxuia H
Tajalky npencenHuk Penydnuke bopuc Taguh, 3aTo 1wTo je moTmnucao ykas,
Oymyhu na je 3akoH noneced 2011. rogune. 30or Tora odycTaBy pana agBo-
KaTa KBaTu(dUKyje Kao MOJUTHYKK YHH [TPOTHUB aKTyelIHe BIACTH, jep Cy ce
Tek 2014. roguHe CeTHUIN fa MpoTecTyjy 300r 3aKOHa O jaBHOM DEJIeKHULITBY .
AQBOKaTH Cy jaCHO yKasaau Aa OHO WTO he OUTHO YyTHULATH Ha HUXOBY
mpodecujy jecte ogpenda 0 eKCKITy3WBHOj HOTAPCKOj 0dpain yroBopa o IIpo-
METy HENOKPETHOCTH CBHX JIMLA, a OBa je mpomewmeHa 2013. rogune, 3a
BpeMe Bnane Jaunh—Byuuh. Y3rpen, ykas o npornamemy 3akoHa O U3Me-
HaMa U JOIyHaMa je mormnucao npencensuk Pemybiuke Tomucnas Hukomih.?
To je munuctap npehyrtao, He peKaBLIU yely UCTHUHY.

Lonowerwe 3axona o upometlly Hetlokpeiinoctiu. MunucTap je objacHuo
Ila je HOBY 3aKOH O NIPOMETY HEMOKPETHOCTH — u3rnacal y [lapnamenty 31.
aBryCTa OBe rOOMHE, Tj. JaH IIPe nodeTka paja Hotapa y Cpduju — pesynrar
notpede fa ce nocrojehu mponucu npunarofe 3akoHy O jaBHUM OenexHu-
uuMa. [To paHHjeM 3akOHY O TIPOMETY HEMOKPETHOCTH!® 3a pacrosararme
HEMOKPEeTHOCTH dmia je moTpedHa mucMeHa hopma yroBopa, a MOTIHUCH CY
oBepaBaHH y cyny. bynyhu na je Taj paHuju 3aKOH O MPOMETY HEMOKpET-
HocTH MewaH 2009. mocnenwu NyT, HUje Tpedano NOHOCUTH HOBH, jep je
WOHaKo onpenda o ¢OpMHU yroBopa O pacrojiarawkby HEMOKPEeTHOCTHUMA,
3aMemeHa WIaHoM 82, 3aKOHa O jaBHOM OeeXHMIITBY, KaO KaCHHUje JOHE-
CEeHUM 3aKOHOM. AsH, usrnena na je OWI0 HEONMXOZHO Ja y OBOj OQJIACTH,
HOTAapCKU MOHOIIOJ dyZne u3Haj cBake cymmwe. Ca Apyre CTpaHe, nmpenjiarad
HU TapJaMeHT HUCY Ce 3aMUTaju [ja JIM je, Ha TPUMep, MTOTPedHO U3MEHUTH
3aKoH O mpuBaTH3alUju (Kao KaCHUje NOHECeH) [IpKaBHa WM OPYLITBEHA
IIpaBHA UL KOja Ce MPUBATHU3Yjy PENOBHO MMajy, Kao €0 CBOje UMOBUHE
Y HETIOKPETHOCTH. [la ¥ je ¥ Taia noTpedad HOTapCKH 3amuc? 3al1lTo ApXKaBa
Y JIOKaJIHa CaMOYyIIpaBa HUCY UCK/byYyeHe U3 IPUMEeHe IPOMETa HeroKpeT-
HOCTH Kafila Cy cayroBapayd (Op»kaBa U JIOKaja CcamoyIpaBa Cy UCK/bydeHe
o] MpUMeHe oBe oapende, Ha npumep, y Penybnunu Cprickoj camum 3ako-
HOM O HOTapuMa.

17 Cryxbenu rmacuuk PC”, 6p. 19/2013. Y efieKTpoHCKHUM Da3ama, CBe U3MEHE U NOMYHE
3akoHa O jaBHOM Oeye)XHHUILTBY MOIY Ce NMpaTUTH Npeko ucropuje mponuca. (Mcropuja
nponuca y Cpduju HepeTko Impey3uma KapaKTepUCTHKE UCTOpHje HomecTH.)

18 Cn. rmacuuk PC”, 6p. 42/98 u 111/2009.
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Hasogna ytiowipeda yiopegHotipasnoi meiiogd. [I0BOOOM NUTama eKCKITy-
3UBMTETa HOTAapCKH odpaheHor yroBopa 0 pacnosjarawmby HEMOKPETHOCTHMA,
MHHHUCTAP MpaBje Ce M03Bao Ha 3aKOHCKA pelerha HeMadkor'® 1 Bajiapckor
npasa. TauHo je, BI'b y §911. perynuiue pacrnonarame HENOKPETHOCTUMA Y
¢opmu HoTapcku odpaheHe ucmpase. A, He CaMO OCHOBHH, Beh W yroBop
0 mpeHocy npasa cBojuHe. [IpaBo Cpduje, ka0 HAUWH CTULAka CBOjUHE HA
HEMOKPETHOCTHMA He IMO03Haje YroBop 0 mpeHocy, Beh ymuc y jaBHM peru-
crap. Ilpema ToMe, ako HaM je HewWTO y30p, 300r yera TO HUje Y LEIOCTH,
HEero Camo OeJMMHUYHO? AJIM MCTO TakoO je TayHO, a O MHUHHUCTPA OCTajo
npehytaHo, f1a je mehy npxasama EY, y oBom norneny Hemauka usysertax.
Y ®paHLUyCckoj, 32 KOjy MUHUCTAp TBPIOU Ia UMa UCTA PEllema Koja MocToje
y Hemaukoj, HOTap “Ma MOHOIIOJ 3@ CacTaB/bake HOTAPCKUX aKaTa Koje ce
OJJHOCE Ha PErvucTap HEeMOKPEeTHOCTH, WITO He 3HAYM HYXXHO HOTAPCKH
obOpabheH yrosop o pacrosarawkby HEIOKPETHOCTH y BUAY (HaLIer) HOTAPCKOT
3anuca. Y Aycrpujckom Notarsaktsgesetz, odaBesny ¢opMy HOTApCKH 00pa-
heHe ucnpase, MOpajy UMaTu OpauHU yrOBOPH, YrOBOpU uU3Mely cynpyx-
HUKa O KyMOMpOJAajHu, pa3MeHH, 3ajMy W Mpey3uMamy odaBe3a, yrOBOPH O
TIOKJIOHY De3 mpezaje CTBApH y MPaBHU MOCJIOBH UHITEp 8UB0C CIENMUX nuIa. 20
Cnnuny onpendy cagpky 3aKOH O jaBHOM OW/beKHULIMMa Xpsarcke. Jlakie,
CYyITpOTHO MMUHHMCTApPCKUM TBPIOHbaMa HU AyCTpuja He Ccnafia y Kpyr JpkaBa
KOje cy OBy cTBap ypeause kao kox Hac. IlIto ce llIBajuapcke Thue, y 4WiaHy
216. 3akoHuka o obnurauvjama (6pojka je oBor myTa TauyHa), IpeaBuheHo
j€e [a yrosop 0 KyTmoIIpoJajyu HEITOKPETHOCTH MOpa DUTH CayumbeH y GOopMHU
jaBHe ucnpaBe.?! He ekckiy3uBHO y (DOpPMH HOTAPCKOT 3amuca, gakue. Ucro
Ba)XH U 3a npepyrosop. lllTasuiue, ako KynonpojajHa LieHa HUje YTOBOPEHa,

19 Huje HeBa)KHO HH TO LITO HHUje 3alIaMTHO HyMmepauwjy oxpenbde Biirgerliches Gesetzbuch
(BGB), nomuwyhu naparpad 311, xako je pexao ,3akoHa”. Pagu ce, 3ampaBo o naparpady
911. BGB. E, can He fux [a cuTHUYapyWM NOBOZOM OpojeBa, anu CenakoBuh HHje Ma KakaB
npaBHUK, Beh capagHuk Ha mpenmety [1paBHa Tpamuuuja IlpaBHor daxynrtera y Beorpany.
BGB je Hesao0mia3aH He caMO y YIOPEAHO]j, HET0 U Y CPIICKOj IPaBHOj TpPaAULIUjH, jep je duo
MHCIIUpauyja 3a OpojHa fomaha 3akoHCKa peliema. Bepyjem fa 1 MUHHCTap MOpao 3HATH
na ce BGB cacToju U3 net kibHra v KojuM peiom oHe uzay. (CTBapHO IpaBo, 110C/Ie 00IUralliOHUX
oJHOCa, a jotie uma mpeko 800 maparpada.)

20 https://www.ris.bka.gv.at/GeltendeFassung.wxe? Abfrage=Bundesnormen&Gesetzes
nummer-10001679&ShowPrintPreview-True.

' Ypan 216: A. Formvorschriften.

' Kaufvertrdge, die ein Grundstiick zum Gegenstande haben, bediirfen zu ihrer
Giiltigkeit der offentlichen Beurkundung.

2 Vorvertrdge sowie Vertrdge, die ein Vorkaufs-, Kaufs- oder Riickkaufsrecht an einem
Grundstiick begriinden, bediirfen zu ihrer Giiltigkeit der dffentlichen Beurkundung.!

3 Vorkaufsvertrage, die den Kaufpreis nicht zum voraus bestimmen, sind in schriftli-
cher Form giiltig.
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IOBOJbHA je mucmeHa ¢opma yrosopa (wi. 216. cT. 3 3aKOHMKa O 0OIHU-
raiyjama). Ysrpen, 3a JOHOILIEHE HOTAPCKUX MPOMMCA, HAIJIEKHU Cy KaH-
TOHM, @ He IIB3jLapCKU CaBE3HU MapjaMeHT. Y KaHTOHy bepH, Ha mpumep,
YTOBOP O KyNOINpPOJaju HEMOKPETHOCTH MOpa OUTH 3aKk/bydeH Y OpMH HO-
Tapcku odpahene ucnpase. Ako MuHHCTap Beh xohe na Hac enykyje, Heka
TO YHWHU NMPELH3HO U UCTUHUTO, YMECTO [la MOKYyIIaBa Jja 3acemyje.

u) Kaxo je y petuony?

Y 4yeMmy je, maxie, npodaem Kaj Cy y NUTamy 3aKOHCKa pelIema O Hajl-
nexHocTu HoTapa y Cpduju? Oarosop je kparak: Y UCKbYYUBUM HAAJIEKHO-
CTMMa HOTapa Koje cy OpojHuje, ,jaue” W BUIIe YTPOKaBajy aABOKATCKY
npodecujy Hero y HeKUM OPYyTUM Ap)aBama OuBlie Jyrociasuje a Koje, y
opHocy Ha Cpdujy, uMajy Iyke UCKYCTBO ca JesaTHoLhy jaBHUX deleXHHKa.
Onmax na HarlacMM — HeMam Dall HULITa MPOTUB CTape HoTapcKe npodecwuje.
OHa je noTpedHa, LIMPOKO pPacIpoCTpamkeHa y CBeTy, JONMPHUHOCH CUTYPHOCTH
¥ Op3WHM NPaBHOI IPOMETA, OJaKlIaBa MPEeKOIPaHUYHU IPOMET UCIIpaBa U
ucnymweme odasesa. AnM, HaYMH Ha KOjH je yBeneHa y Cpdujy, UCTO Kao U
Ha4yMH Ha KOjU Cy YBEeJJEHU BaHCYICKH U3BPUIMTEIBH, a TOCEDHO BUXOBA HAl-
JIEXKHOCT, MTOKa3yje 0e3003UPHOCT U cafjalllkbUX U PAaHUjUX MOJTUTUYKUX Bila-
ctu y Cpbuju. Pacrepehyjemo cynose, TUMe U IpXKaBy IPEKOMEPHOT TPOIIKA
napacyACcKuX IelaTHOCTH, a CBe Te TPOLUIKOBE PeBabyjeMO Ha Kpajwer Ko-
PUCHUKA, Tj. Ha rpahaHuHa, U3a3uBajyhu nputom 31y KpB usmehy npunan-
HUKa [BEjy CTapuxX NpaBOCyOHUX npodecHja, yKbydyjyhu U HajHOBUjH
LITPajK afBoKara.

3aKoHU 0 HOTapHjaTy Ha NMoApyyYjy Ouslie Jyrociasuje, y OBOM MOTIERY,
Tj. TOBOZIOM HCK/bY4YHMBE HOTapcke (popMe 3a yroBope O paclosaramwy Herno-
KPETHOCTUMA Cy pa3nuuuty: y ClioBeHHjUu U XpBaTCKoj Koje cy unanuue EY,
OBaKBe UCK/byUHBe HaJJIE)KHOCTH HOTapa 3a pacrosarame HelOKPeTHOCTUMA
HeMa. HeMa je Hu y Makenonuju. buX (oda enturera) u llpHa I'opa umajy
WCTa peliewe Kao 3akoH 0 jaBHOM DenexxHuwTBy Cpduje.

g) Iocnequue o Hotuapujait

OTkako je yBeneH, HOTapHjaT Ce CyouyaBa Ca KPUTHYKOM jaBHOLIhy.
Moxe ce pehu Ja HUKakaB NpoOIeM y OBJalIlkeM HAuYUMHY YBOhema
HOTapujara He BUM jJeIMHO U3BPLIHA BIACT, YIJIABHOM OJIMYE€HA Y MUHUCTDY
npaspe. Mmenosanu Hotapu hyre. OHH KOjU Cy KOHKYPHCAJIH, @ HUCY UMeE-
HOBaHHU O TOME€ HUCY JOOWIM MHOUBHUIYa/HE, 00pa3/IoXKEHE aKTe U pa3sMHu-
UUbajy wWTa Tpeda cMaTpaTH akToM Koju he (Moxpa) mobujaru. Hawnsrnen
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Oe3asneHa u3MeHa 3aKkOHa O jaBHOM OenexHUWITBY U3 2013. rongvHe, a MOTOM
DOHOLIEHe 3aKOHA O IPOMETY HENIOKPETHOCTH Y MUHYT [0 JBaHAeCT, bauuia
je Ha HOoTapujaT dpojHe ceHke, kojux ce Hehe lako 0cI0dooUTH.

Hajmpe, usmena u3 2013. roguse, npaheHa HOBUM 3aKOHOM O IIPOMETY
HEINOKPETHOCTH je Duia HenoTpedHa, jep YroBOop O pacrosaramy HElOKpeT-
HOCTH He 3aXTeBa ClTy)k0eHy opMy — IJOBO/BHO DM OWII0 Aa ce MOTIHCH Ha
YTOBOPY OBepe — U TO OWIO Of HOTapa, owno of cyna. CoyxbdeHa dpopma
HUKaZ HUje Duia 1eo mpaBHe Tpaguuuje y cprnckoM npasy. Hagame, dymyhu
Ila HOTap He CMe 3aCTynaTH HY jeIHy YTOBOPHY CTPaHKY, y ClTy4ajy 3aK/by4yemna
YroBOpAa KOjHU OJCTYIA O PYTUHCKOT U aKO Ce CTpPaHKe HE Carjiacé 0 HeKOM
o1 OUTHUX eleMeHaTa, BUXOBe MHTepece he u maske mMopaTd (Mohwu) na
3acTymnajy afABoKaTH, mrto he SUTHO noBehaTH TPOIIKOBE KPajlbUX KOPUCHUKA
— rpabana u nmpaBHux nuua. Tpehe, yBohewe HOTapujata y cpenuHy Koja
Iyro HeMa 4ak HU HCTOPHjcko cehame Ha OBy ciiyxk0y (ca H3y3eTKOM
BojBonune) Tpeba ga Oyme mMOCTYMHO: WCK/BYYMBA HAMJIEKHOCT Y MOYETKY
Tpebda na dyne masna; KOHKYpeHTCKa HaIJIEKHOCT (WIH CyJl WK HOTap) Tpeda
Iia ce OOp’KY Dap HEKOIMKO roJuHa JIOK Ce HOTapHjaT He KoHconunyje. Ho-
TAapCKX MOHOMOJ dUTHO noBehasa TpouIKOBe U JonpuHehe CMamey HOHAKO
OCKYJIHOT IIpOMeETa HeNnoKpeTHOCTH. LIITo je HaanmeXHOCT HOoTapHjaTa Wrpa
y MOMEHTY HeroBOT yBOemwa y NMpaBHHU KUBOT, UMajyhul y BULy YMHEHULTY
Ila HOTape, Kao JIMLA Of jaBHOT MOBEPEHa OCTaBs/ba U3BPLUIHU OpPraH (MHUHHU-
cTap), nosehasajy ce mwaHce KOPyNTUBHOCTH, HEMTOTU3Ma U MOJIUTHYKE OIH-
CKOCTH, YMECTO MEpPUTOKPATCKUX CBOjCTaBa M CriocodHoCTH. [Iponssoau ce
(HajMame) 3/1a KpB, a CYLITHHCKU OJUCKPpUMHHaUMja usMehy amBokartype U
HOTapHjara.

e) Ilocneguue o ageoxaypy

OnucaHuM @pPUCTYIIOM aABOKaTypa je u3rydwia 3HauyajaH [eo
JocaJalllker I0CIa M OYEKHBaHe kinjenTerne. Huje duno npunrke na ynasum
y Ipyre MoTuBe 00yCTaBe pajia afBOKaTa, a 0Baj passor, KOju caM HacTojana
na 00pas3ioKuM, je OmpaBdaH M JI0BO/baH caM Mo cebu. U3rnena mMu ma
OBOTOJIMLIKYU MPOTECT afBoKarype y Cpduju mpeBasuinasy CTajaeliky (WIH
LIEXOBCKH) 3Hauaj. ANBOKATH Tpake IPaBHY CUTYPHOCT yOMLITe, & MpPaBHY
M3BECHOCT 3a CBOjy npodecujy Hanoce. OHU Cy OJTyYHH [la 3aKOHCKa Ipa-
BUJIA O COTICTBEHOj ayTOHOMHU]jH, ciioboau mpodecuje, He3aBUCHOCTH U CAMO-
CTQJIHOCTH CXBaTe 030W/bHO, MPAKTHUKYjy U jaBHO JTEMOHCTPUPAjy. Y TOME UM
ce Mopa MPYXUTH NpodecroHaTHa KoJleTrHjaaHa MoJpIlKa.
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¢) Hocrequue 7o ipasnu tiopegax

OHM koju cy omnydyjyhe yThnanu Ha 0€3003MpHO M HeafeKBaTHO
,JIpUMeBUBake” yHNOpEeJHONPAaBHUX MoOJeaa y TEIKOM BpPEMEHY,
o0pasnaxxyhy TO HEUCTUHUTUM TBPIHkaMa, KOjU Cy UMEHOBawe jaBHHUX De-
JIe)KHHKA TpOolLleCyupaayd Mo UCTOM MOAENy IO KOME je BpIleH peusdop
cynvja 2009. roguHe (a paHHje Cy Ty UCTY ITpoLenypy NOJUTHYKU KPUTHKO-
BaJM), KOjU Cy Ha NPHUMNAJHUKE HOBe HOTapcKe mpodecuje dauuiu Cymmy
HeJoCTaTKa MEPUTOKPATCKUX CBOjCTaBa — Mopaau OW Ja oprosapajy. U
ogrosapahe, Makap nonmuTHykd. OHU KOjU Cy CIIpOBENU persdop cynuja Ha
vcTy de3003upaH HauuH, ocehajyhu ce cUTypHUM Y cBojuM doTesbamMa, OUmu
Cy noyuirheHu ca MOJIUTHUKE CLIEHE NOC/Ie caMmo Tpu roguHe. Of cBer cpua
HCTO JKeJUM JaHAIlkHUM ,TPaBOCyIHUM pedopmMaropuma”, IITABHUILE jOLI
Opxe.
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UDK: 347.961(497.11)(049.32)
347.965:929 UBowmesuh 3.

IIpog. gp 3opan Heowesuh

[TpaBuu daxynTeT YHUBEp3UTETa YHUOH, beorpan

KO TO TAMO I'HEBU AIIBOKATE

(F'oBop Ha Konrpecy agBokara)

[Tocne BUIIETOOUIIKET TyLIEHa Y AUMY ,DalKkaHCKe Kpume”, pa3jeIuBbeHn
apgBokatu Cpduje cacranu Cy ce y YUCTOM BaslyXy OBOI MOJEPHOT 3/1ama,
VjeoumbeH! y 3ajeJHUYKOj HEBO/BHM HM3a3BaHO] OUPOKPATCKOM HOMOJECTPYK-
IMjOM YCTABHOT TOJI0XKaja aJBoOKaType.

[Tpema unany 67. YcraBa, CBaKOME Ce, MO yCI0oBUMa ofpeheHuM 3a-
KOHOM, jeMUYH IIPAaBHO Ha MpaBHy NOMON, a By NpyXa afBoKaTypa, Kao ca-
MOCTaJIHa ¥ He3aBUCHA CITyx0a.

CaMoCTalHOCT afiBOKaType uMa Be OUMeH3Hje: 1) ayTOHOMHOCT afBo-
KaTCKe KOMOpe Jja CBOjUM ONIUTUM aKTHUMa ypehyje BIacTUTy opraHusanujy
y CxJafy ca YCTaBOM, OOHOCHO 3aKOHOM W HM3pakaBa BehHMHCKe CTaBOBE
CBOjUX WIAHOBA U 2) ayTOHOMHOCT aJIBOKaTa Jja ce aBu CBOjoM MpodecrjomM
y Hajbo/seM UHTepecy OHUX KOjUMa MpY»Kajy MpaBHy momoh.

HesaBucHOCT afBoKaType ornepa ce y: 1) cinodonu agBokaTcke KoMope
na, y yCTaBHMM M 3aKOHCKMM OKBUpHUMa, ypebyje CBOjy yHyTpaulmy
Opra"usaiyjy ¥ 2) ciodoau afBoKaTa [1a, y YCTaBHUM U 3aKOHCKUM OKBH-
pYMa, Ipyajy MpaBHY IIOMOh, Ha OCHOBY COICTBEHE OLIEHE YMHEHHULA U
COTICTBEHOT CXBaTamwa 3aKOHA, De3 orpaHnyemna, yTuuaja, noAcTuuaja, npu-
THCaKa, MHTepBeHUYja (HeNOCpeHUX WIM IOCPEAHUX) Ma Off Kora (1a ¥ of
KOMOPE U BEHUX YJIaHOBa) U OWIO M3 KOjUX passora.

ApnsokaTtypa je ypeheHa 3akoHOM O agBOKATypH, YMjH 4iaH 3. Tauyka 3.
W3PUUYUTO MpenBuba Aa mpykame MpaBHe nmomMohu obyxBaTa U CaCTaB/babe
yrosopa. MehyTtum, 3akoH 0 IPOMETY HENOKPETHOCTH, y WwiaHy 4. cT. 1-3,
onpehyje ma ce yroBop 0 MpOMEHU HEMOKPETHOCTH 3aKJby4dyje jeIUuHO y 00-
JINKY jaBHODEJIEXKHUYKOT 3allMCa 3a YHje je cacTaB/bambe UCK/bYYUBO Hafje-
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KaH jaBHU Dele)XKHUK Ha YMjeM ce MOAPYYjy Halasy HEeMOKPeTHOCT, [1a ako
HUje cacTaB/beH Y TOM ODJMKY — He TPOM3BOAM MTPABHO JEjCTBO.

Onpenbe 0 UCK/BYYMBO]j HA/IJIEKHOCTH jaBHOT OEJIe)KHUKA 38 CaCTaB/babe
OBHX YroBOpa Hacphy Ha yCTaBOM U 3aKOHOM TpenBuheHy IemaTHOCT afiBo-
Katype. Any, U Ha c1yxde mpaBHe MOMONH y jeJUHHUIIaMa JIOKaJHe CaMOoy-
npase. OBe oApende He OOMYLITAjy a yTOBOPE O MPOMETY HEMOKPETHOCTH
CacCTaB/bajy CaMH YYECHHULM MPABHOT MIOC/A KOjU UMajy 3Haka U CIIOCOOHOCTH
3a TO, IUTO Cy 10 cafa Mornu. Of HeZaBHO TO MOTY U jaBHU DeNTeXHULIH, alu
Ca eKCKJIy3WBHUM OBnamhemeM J1a TO jeAUHO OHU YMHE.

OBa eKCKITy3UBHOCT JPAacTUYHO HapyllaBa 3adpaHy orpaHWYaBama CJI0-
doze KOHKypeHUUje U 3adpaHy CTBapawma MOHOMOJA Ha TPXKUILUTY NMpyKamba
npaBsHe omohw, WTo je cynpoTHO unaHy 84. Ycrasa.

[Tpu yBohewy jaBHOOE/NIEKHUYKOT MOHOMOJA, 3aKOH O MPOMETY Hero-
KPETHOCTH HHje BOAHUO payyHa HU O CAMOM 3aKOHY O jaBHOM DeeXHUIITBY.
[Ipema usnaHy 4. ctaB 1. TOr 3aKOHa, jaBHU Oe€JIeXHUK je oBnairheHn fa
»,CaCTaB/ba, OBEpPABa W M3Jaje jaBHE WCIpPaBe O MPAaBHUM MOCIOBUMA”. YTO-
BOPU O IPOMETY HEMOKPETHOCTH Cy MPaBHU MOCIOBH OOJIMrallMOHOT Mpasa
Y 3aTO NMpUMNajajy Kopmycy MPUBATHOT a He jaBHOT mpaBa. OHU HACTajy Ha
OCHOBY HEjaBHMX HCIIpaBa a KakKO OHE MOIJIEXy BepU(UKaLHjHU jaBHOT De-
Ne)KHUKA, jaBHU KapaKTep MOTYy UMaTH CaMO aKTH BUXOBe Bepudukaluje.
AKTH BHXOBOI HacTajama OCTajy — HEjaBHE UCIIpaBe. Y OBAKBOM IIPUCTYITY
(aoHjejeguno moryh) Bepudukalyja yropopa crnagay pes jaBHoDeneKHUUKUX
OBEpa a HE jaBHOOEJIEKHUUKHUX 3allMCa, KAKO UX TpPeTUpa 3aKOH O IPOMETY
HEMOKPETHOCTH.

OsepaBajyhu kapakTep jaBHODENEKHUUKE UCITPaBe OMOryhyje ouyBame
NPUHIINIA, YHja Ce CTAPOCT MEPU BEKOBUMA, /1a Ce CacTaB/bame YroBopa Io-
BepaBa OHOMeE y KOra ce MMa noBepema. AKO OM jaBHU OeseXKHUK OCTao
jeIuHU cacTaB/bay YyroBOpa O MPOMETy HEeMOKPeTHOCTH, OHJa OU ra Morao
CaCTaBUTH jeJUHO jaBHU DEJIE’KHUK Ha YHjeM CE NMOAPYYjy Hala3H HEMOKPeT-
HOCT, MaKap U He Y)KHMBao MOBEpeHE YrOBOPHUX CTpaHa U Makap HeMao
DOBOJBHO 3Hama Jla TO YHHH.

OsepaBajyhu kapakrep jaBHOOE/NeXHUYKE HCIpaBe NOBOAW M CaMOT
jaBHOT DeneXHUKA y TMOBOJBHUjU TIOJI0XKA]j, jep ra Bakehu mpomuc Tepa Ja
IIPUCTYIIH CacCTaB/baby YIrOBOPA U Kafl je CII0XKEHOCT 3aaTka (Kakas je, pe-
uumo, ,beorpan Ha Boau”) TakaB a YTOBOP MOKE Ad CAQUMHU CAMO BHUILIEY-
JIaHW TUM NPaBHUX CTpyuYlaKa pasIuyuTor npodua.

Bapa mpumMeTuTH A ce jaBHODENEXHUYKOM 3alHUCy He3aClyXEeHO
npuaaje Behy 3Hauaj Hero cyAckom mopasBHawy. ODa akTa UMajy CHary us-
BpILHE HCIPaBe U MOTY Ce CIIPOBOOUTH MPUHYOHUM MyTeM. Ayd, IOK ce
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NIOpaBHaWkE MOKE CTaBUTH BaH CHare MpecyfioM Mo TY)XOU 3a MOHUIITA]j, KOT,
jaBHODEJIEXKHUYKOT 3aIMca MOXE Ce MODUjaTH CaMO HBEroBa U3BPIIHOCT, Ma
aKo Ce OHa Y aHyJIMpa, 3aIlUC OCTaje jaBHa UCIpaBa Ca JOKa3HOM CHAroOM.

Y npomMeTy HENOKPETHOCTH jaBHOM DesleXHUKY ce npupaje sehu 3Hauaj
HEro CyZICTBY U aBOKATypH 3ajeJHO. A TO C€ HE MOXE Pa3yMETH, HAPOUUTO
aKo Ce MMa y BUAYy [la Cy Cy[ICTBO M afBOKaTypa YCTaBHE KaTeropuje a ga
jaBHO DesIeXXHUILTBO TO jOolI yBEK HUje!

Kapa je ycnen oBe d9mpokpaTcKke HOMOAECTPYKLHje NOLUIO O IPOTECTHE
odycraBe paja ajBokara, ycieguia je OUpoKpaTCcKa LeCTpyKLHja €K3eKy-
TUBHE (pyHKUHje BracTh. EBO kako:

Bnapa je, Ha nmpenyior Munucrapctea npasge, 25. 09. 2014. roguse go-
Hena Pemwemwe 05 dpoj 7 — 11434/2014 o oDycrasu u3Bpliewma YIOyTCTBA 3a
NIOCTyIame afBoKaTa TOKOM ITpoTecTa ca 0dycTaBoM pajia, o3uBajyhu ce Ha
yiaH 57, cTaB 2. 3aKkOHa O JOpkaBHOj ympasH. [IpemMa Toj ongpendu, Biana
MOX€e 0DyCTaBUTH OJf U3BPLIEHA [TPONUC U HA BEMY 3aCHOBAH I0jeJUHAYHU
aKT, aK0 UMaJjiall jaBHUX OBJIallhema HE MOCTYIa 10 MPETXONHO YUUBEHOM
IpeIory MUHUCTAPCTBA.

AnBokarcka komopa Cpduje jecte mmanaln jaBHUX OBlalIhewa U jecte
DOHENa YIyTCTBO Y KOME CTOjH [1a je HEU3BpIIaBame oy1yka oprana Komope
— Te)ka IOoBpefa afiBOKaTCKe NYKHOCTH. AJIM, TO HUje YYUHWIA Y BpIUEHY
jaBHuX oBnawhema na 6u wiaH 57, cTas 2. 3aK0Ha O Jp’KaBHOj yIIpaBU MOTao
OUTH IpUMEHEH.

[Tpema unany 65, ctaB 1, Tauka 1. 3aKkOHa O afBOKATYypH, y HEHA jaBHA
opnawhema crnaga v ,,0fIy4uBame O MOKPETalky U BOhewy AUCLHHUITIMHCKOT
NOCTyIIKa MPOTHUB ajBOKaTa WIM afiBOKAaTCKOI MPUIPaBHHKA, O HHUXOBOj
OUCLIMIUIMHCKO] OATOBOPHOCTH U O W3pHLABy OUCLHUIUIMHCKUX mepa”. Y
OBOM CJIy4ajy HHUje JOLUIO O OJJIyYMBama: HU O MOKPETawy M BOhewy Auc-
LUIUIMHCKOT MOCTYTIKA, HU O JUCLUITIMHCKOj OATOBOPHOCTH, HU O U3pULIABY
OUCLUUIUIMHCKUX Mepa. AKO Tora HHje OWio, HUje DUI0 HU yCjioBa 3a
DOHOLIEHE pEllerna O 00yCTaBH M3BpLIEHA YIYTCTBA ANBOKATCKE KOMOpPE
Cpdyje, mprumeHoM 4unaHa 57, ctas 2. 3aKOHA O APKAaBHOj YIIPABH.

Huje duno ycnosa HY Jia ce wiaH 65, cTaB 1, Tauka 7. 3aKOHa O afiBOKa-
TYPH €KCTEH3UBHUM TyMauyemheM IPUMEHH Ha 00aBEIUTEHE O TEXKO] TOBPESU
afBOKAaTCKe NYKHOCTH Kao MOCJIEeNULM HEMOCTyNawa Mo YIyTCTBY. JaBHa
osnamhema y ayTOHOMHOj OpraHu3alMjy, kaksa je ¥ AfIBOKaTcka KoMopa
Cpdyje, cy usysertak o mMpaBUia a MOLITO CE U3y3eLlH TyMade U IPUMEBY]Y
cTpukTHO (lex exceptionis sunt strictissimae interpretationis) momeHyTa
ogpenda ce HUKAKO HHje MOIJIa IPUMEHHUTH Ha CiIy4yaj U3BaH HEHE CyI-
CTaHLe.
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IMocToju jour jemHa 030W/bHA MaHa y pelewy Biage o 00ycTaBu U3Bpllewka
YmytctBa Komope. Pemiewe Brmame Ma kapakrep ynpaBHOT akTa, KOju ce
IOHOCH Y YIIpaBHOM nocTynky. [Ipema wiany 196, cras 3. 3akoHa 0 ONIITEM
yIPaBHOM IOCTYIKY, PEIIEHE MOpa Aa CagpKu U 0dpasyoxeme. A wera y
pewewy Brage — nema!

Bnamy He onpaBaBa OKOJHOCT Jla CE BEHO PELlese, 0 WwiaHy 214, cras
2. 3aKOHa O OILITEM yIIPAaBHOM IOCTYIIKY, HE MOe nodujatu xandom. Ako
HE MOJKe JKaJIDOM, MOXKe TYKOOM YNpaBHOM Cyny — IO 4inaHy 14, cras 2.
3akoHa o0 ynpaBHOM crnopy. He 3Ham pma i je Ta TykDa mogHeTa, ajqd 3Ham
Ia je Moria duTtm mopHeta. a je moaHeTa Ma ondujeHa, HeoOpasIoKeHo
pewiewe Brane morno 6u dutu nobujaHo yctaBHOM xanbom u3 wiaHa 170.
YcraBa u wiana 82. 3ak0Ha O yCTaBHOM Cyny.

Ynpxoc cBemy, OHO IITO C€ NECUIO UMa U CBOjy 1OOPY CTpaHy: ajBOKaTH
Cpbuje cy ce moHOBO yjeauHuaU. 3aTo je 0BO U KoHrpec yjenumema. Heka
TaKko OCTaHe ¥ y namhemy!






YITAHIOHU

UDK: 35.077(049.3)
35:929 Tomuh 3.

IIpog. gp 3opan Tomuh

Penosuu mpodecop IIpasHor dakyntera y beorpamy

CTPA3BYPIIIKA YBEPTHPA
(O jegrom cryudjy Huwmagocimiu yupasHol axiua)
KoMmeHTap cyncke omIyke — IIOBOJOM IIpecyne YIpaBHOT Cyaa,
18 YC, 15327/13 ogm 15. 05. 2014. rooune

Hanuc koju ckopo HEBOJBHO 3aIOUYMBEM MOXKE Ce Y3eTH M Kao HacTaBak Moje
IyTOTOIMLIbEe CTPyYHe capalike ca YIpaBHUM Ofe/bemheM paHujer BpxoBHor
cyna Cpbuje Ha UMja cam CaBeTOBama pafio 0IJ1a3uo rofuHaMa, C TPUNPEMIBEHUM
pedeparoM, ypenHo MMo3vBaH. Y IPBOME pely, Y CBOjCTBY PEABHOI YHUBEP3H-
TeTckor nmpodecopa yIpaBHOT MpaBa, (Ko)ayTopa KOMeHTapa 3akoHa O OMLITeM
YIPaBHOM TOCTYNKY ¥ 3akOHa O yIPaBHHUM CIIOPOBHMa, Ka0 M WiaHa BUIIE
KOMMCH]ja 32 BUXOBY U3pany.

Any npe cBera, Ha TUM (M CINYHUM) CBEKOJIMKO KOPUCHHUM NPaBHUYKUM CKY-
MmoBUMa, OUO cam BuheH — U Ha BHUMa HACTYIao ca XKapoM TeopeThuyapa Koju
y4M NpaxkTUyape, yuehu UCTOBPEMEHO NpEelNaHo U Of BUX — Kao OCBJOYEHHU
Ipujaresb Tora Cyja U MOIITOBalall CycKe ITpaKkce, yBakaBaial TeXXUHE U Jie-
JIUKATHOCTH YacHe cynujcke npodecuje. YjenHo, mpeacrojehu ouckypc o jenHoj
CYICKOQj OUTyLIH je camo moueTak Bpahawa MOT npodecHoHaHOT IyTa nmpema
YnpaBHOM cyzy 3a IPUIIPEM/bEHY @ HEOIPXKaHYy efykalljy BeroBux Cyauja, Ha
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no3uB pykosojcTBa Cyna a mocpenctsom OEBC-a u IlpaBocynHe akamemuje
mporteksior nposieha. [TomTo HUMOMITO HE TMPHUCTajeM Ha TJIaCOBE W3 pena
HecyheHO (He)emyKOBaHWX J1a ,0Baj mpodecop HamepaBa Camo a HAM COJH
naMmeT” W JJa HaBOOHO ,yTHYE Ha KOHKPETHE CYACKe mpeamere” (MMao cam
WHaye NUCaHe eKCIepTH3e Y IBa CIy4yaja — U3 00/1aCTH 3aliTUTe KOHKYpPEHIHje
U BOjHO-CITyKODEHHUKHX OJHOCA 3a 4YMjy caM CyOOMHY MO0Kas3ao MOCEeOHO
HWHTEPeCcOBame, a OM0 JUCKPETHO 3aMOJbEH M 33 TIOMOh ) — elyKaI|jy Cam IJIaTKO
0TKa3ao, U kako Beh nodpu obuuaju Hasmaxy cauekao IPaBHOCHAXHOCT U3BECHE
NOYYHO M3Pa3uTO JIOLIe Ipecyle, Te 3aCykao pykaBe U CaCTaBHO TEKCT KOjU
ciepu. Ca jemHOM, 3a OBfalle YIIpaBHOMPAaBHE NOC/IEHHUKe, PeIaTUBHO CBEXKOM
HAyYHOM TE30M.

[. YOIIIITE O HUIITABOCTH YITPABHOI' AKTA

1. — JaBHONIpPaBHM KpYyT aKaTa ¥ pajmbH CBaKaj aHraXyje Iopes 0CTanor
IBE K/bYyYHE ITpaBHE BPEJHOCTH: 3aKOHUTOCT/pPErylapHOCT feama jaBHUX
TeJla ¥ IPaBHY CUTYPHOCT Ha OMLITEM U M0jeIUHAaYHOM Iany. dunosodcku
MOCTaB/bEHO, IBE HajBaKHHUjE€ YMOPUILUHE Tayke y MPAaBHOM MOPETKY CY
npaB/ia ¥ BpEMe KOME Ce OHa OCTBapyje. YIpaBHHU akT, Kao IOjeJUHAYHH
IIPaBHU YUH jaBHE BJIACTH JOHOCH Ce Ja OU Ce 10 BeMy IIOCTYIIaao of CTpaHe
rpahaHa ¥ opraHusalnyja, Ha MOJJIO3U U y MPUMEHU 3aKOHA. M3BplLIaBame
YIOPaBHOT aKTa MOAp3ymMeBa Ja je y CBeMy MpaBHO nepdeKTaH, 3aKOHUT Y
IIPBOME peny. A MpeTnocTaBKa BEroBe 3aKOHUTOCTH BPEAU AOK C€ Ba/baHO
He 0dopH, npaBHO npensuheHuM nyteMm. Hajrpybma BpcTa HE3aKOHUTOCTH
je Huwiiagocii aKTa: MpaBHA IPellka koja Ta obecMHUIJbaBa U KOja ce Bpe-
MEHOM HE MOYK€ CaHUPaTH.

2. —Y ynpaBHOM 3akoHOo#aBcTBy Cpduje Ha HULITABOCT YIPaBHOT aKTa
ce masu mo cay0eHoj Dy»KHOCTH, OH ce 0DaBe3HO OrjallaBa HALITABUM Off
HaJIZIE)XHUX OpraHa Kajja ce Ha by Haube, HeopoueHo. Y y TauHo npensuheHum
Cly4yajeBMMa. JeaH Off BUX — a O TOME je W 0Baj KOMEHTap — je ,aKo
U3BpIIIeHe akTa HUje Moryhe”! (uam 257. Tauka 3. 3aK0OHa O OMIITEM YITPaB-
HOM TocTynky /3YII/).2

3. — BaxHO je mpeuusHo pasgBOjUTH — YOUMTH (PUHECe KOja HUCY He-
Ba)XXHU JIETAJbU — Yy KOM MOMEHULY je u3epuiere peulewa upecwiano ga oyge

1 Tlop Hemoryhuourhy u3Bpiuema yIIpaBHOT akTa, Tavyka 3. wiaHa 266 (257) 3YI1-a uma
y BUIYy Kako (haKTHUKY TaKo YU IPaBHY HEMOTYhHOCT U3BPILEA, 113 PELIEHE KOje je CyIIPOTHO
OCHOBHMM NPHHIMIIMMA NpaBHOI NMOpeTKa HHje MoryhHo msspuuTH. To je u y ciyvajy
NpH3Haka IMpaBa BIACHUILITBA Ha HEKPeTHMHAMa KOje Cy Tpe JOHOLIeHa peliema O
eKCIpOMpHUjallUju TMocCTajie MO0 CHIM 3aK0Ha [APYILITBEHO BJIACHUIITBO, TO jecT,
HaluoHanusoBaHe" (Yupasnu cyqg Xpeaiucke, Y — 1198/78 og 10. I 1979. iogune).

2 Cnyxbenn muct CPJ”, op. 33/07, 31/01; ,Cnyxbenu rnacuuk PC”, dpoj 30/10.
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upasno moiyhe, u360pHO UIU HAKHAGHO U Y KOM TUAUHO TUPEHYTUKY — U ga Jiu
je go ol momeHTlia oHo 8eh Oumo u3zepuieHo unu Huje. C 063UpoM Ha ToO,
moryha cy HajMame TpH THIA CUTyalnHja: 1) ako je pewemne Beh U3BpIIEHO
y CKJIafy ¥ NpeMa IMPONHUCHMa KOjU Cy BaXXKWIH Y BpEME U3BplIeHka — HeMa
HaKHaJHe HULITaBOCTH TOT aKTa 300r y MehyBpeMeHy NpoMemeHUX ponuca
KOjH TO M3BPILIEHE YHHE MTPABHO 3a0pameHMM?; aKT OCTaje 3aKOHHUT; 2) aKo
j€e pelieme U3BPIIEHO YNPKOC NPaBHOj HEMOTYhHOCTH U3BplUewma — 0e3 00-
3Mpa Kajia je Ta IpaBHa [IpeNnpeKa youeHa — pellene H1je HUIITaBo, Beh camo
PYLUBHBO, PENATUBHO ,JlaKlle” HE3aKOHUTO Tj. ODOPHBO jeJUHO Y IIPOIHCa-
HHUM BpeMeHCKHM Mehama?; 3) ako je jows HeusspuieHo peuierwe HOCHLATO
UpasHo Heu38pwU60 yCies HEKE UCKPCIle/KaCHUje HaCTyTiesle IPaBHO PECIeK-
TabWIHE OKOJIHOCTH — PELMMO HEYMHUTHOI IPOTEKA CTPUKTHOI 3aKOHCKOT
poka de3 KpuBLe CTpaHKe — Off TOT TpeHyTKa na ydynyhe npaBHO ra je 3ayBek
HeMmoryhe W3BDIIWTH; CTOjUM Ha CTAHOBHIITY fa {Wldga oHo Hociidje pagu-
KATHO He3axoHuwtio, Huwwiaeo. ITo ceemy cygehu, fiocnegrwa 0g CKUUUPAHUX
YUWEHUUHUX CTTUKA je Upeg Hamd.

3 ,Hema yciioBa 3a OranraBame HUIITABUM PELIEHA O H3y3UMAEy rPafCKor rpaheBUHCKOT
3eMJbHIITa 300r HEMOTYhHOCTH H3BpLIEHa YKOIHKO je Ha TOM 3eMJbHINTY u3rpaheH objexar
3a Koju je uanara rpaheBrHCKa U ynorpedHa 03BoJa y CKIaLy ca MPOMHUCUMA KOjU Cy dUiIn
Ha CHa3W y BpeMe U3y3MMama 3eM/bUIITa.”

W3 obpasnomewa: ,IIpaBuiHO je, 10 OLeHU YIPaBHOT CYAa, TY’KEHU OpraH HNOHMILTHO
MPBOCTENEHO PEIleHe, KOjUM je OINalleHO HULITAaBHM DPELlenhe O U3y3uMamwy 300r NpaBHe
HemoryhHoCTH U3BplIewa, dynyhu fa je pelere U3BPLIEHO y IIeJIMHN Y CKIafly ca ITPOIHcUMa
KOjU Cy BaXWIH y BpEMe U3y3MMama THX KaTacTapCKUX Naplesa, U MpeJMeT BpaTHO NpBO-
CTENIEHOM OpraHy Ha IIOHOBHO OZJIyYMBame, y CKIafLy ca wiaHoMm 232. cTaB 2. 3aK0Ha O OI-
IITEM YIIPABHOM NOCTYTKY. [IpefMeTHe KaTacTapcke MapLesie Cy U3y3eTe Y KOPUCT Jupexuyje
3a U3rpajmy Y PEKOHCTPYKLHUjy U Ha lbHUMa je usrpaheH objexar, 3a Koju je u3gara rpaheBrHCKa
u ynorpedHa fo3sona. HakHagHo IaHupame ABe rpaleBUHCKe Naplesie HUje off 3Hauaja 3a
pelleme OBe YIIpaBHEe CTBAapH, jep je pelleme 0 U3y3uMarmy U3BPLIEHO, OFTHOCHO 3eMJbHLITE
je TpuBeneHoO HaMeHH, IITO Ce BUAU M W3 Haja3a BelITaka 3a KOMyHa/lIHO-CcTamOeHy obmact
on 16.10. 2004. roguHe, y KOMe je 1aTo MULUbeHe Ia je 3arpaga y T. dp. ..., Ha mapuenama ...
U JeJIoBUMa JpYTUX Mapliena y NOTIyHOCTH u3rpaheHa no taja Bakeh”M 3akoHHMa U Ipo-
IMCHUMa, T€ 3€MJBHLITE Y OKBUPY Orpah)eHor NpocTopa OKO pe3ufieHLIHje NpefcTas/ba U3rpaheHo
rpajicko rpal)eBUHCKO 3eMJ/bHLITE (3eMJBUILITE IPHUBEIEHO HAMEHH), jep y MOTIIyHOCTH OJT0-
Bapa JOKyMeHTalllju Ha OCHOBY Koje je uszaTta rpaheBuHcka u ynorpedHa nossona” (Ilpecyga
Yipasnoi cyga Cpouje, 9 Y. 11970/2011 og 19. 10. 2012. iogune).

4 TlpeMa CTaHOBHMIUTY CyACKE HpaKCe, KOHAYHO W NMPABOCHA)KHO peELIeHe KOjUM je
onpeheHom nully fonebeH CTaH Ha Kopuinhemwe, He MOXe ce 1o wiaHy 267 (257) ctaB 1.
Tayka 3. 3aKoHa O OMUIETM YIIPaBHOM IIOCTYTIKY OIJIACUTH HUIITABUM, aKO C€ HAaKHAJHO yCTa-
HOBH Jla Y BpEMe JIOHOILEHha Pelllenha CTaH HUje OO0 yIpakKikeH. Y TakBOM CIy4ajy He paju
Ce 0 peliewy YMje U3BpIUEHE yomuTe HUje duno moryhe, Beh caMo 0 HE3aKOHUTOCTH aKTa.
Pelrene HYje HUIITABO, HU KaJla Cé HaKHa/JHO YTBPJIH I I0Je/beHHU CTaH Ha Kopuinhemwe Huje
010 ynpaKmheH HU y BpeMe IOHOLIEkA Pellierha 0 JOAeNIH, HU Y BpEME Kajia Ce TaKBO PELIEHe
orJialllaBa HUIITABUM, CamMo 300T Tora IITO U3BpIIEHke ¥ To BpeMme Huje duino moryhe (Bpxosnu
cyg Cpouje, ¥ 944664 og 20. 11. 1965).
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I1. CAXXETAK ITOCMATPAHOT ITPABHOTI CJIYHAJA

1. -V jenHOM KMBOTHOM forahajy udja ce MpaBHA reHe3a MOXKE MPAaTUTH
jour og 2000. rogyHe — KOJMKO Tpajy U NMpOH3allle OrpOMHE LITETHE IO0-
cyiefiviie Mo CTpaHKy (HU 10Cao, HY 3IpaBCTBEHA 3alUTHTA, HU MeH3uja!) — Taj
rpahaHuH je TyxOom mpen YmpaBHUM Cy[OM TPa)KMO MOHMILTAj pellermna
PECOPHOT MUHUCTAPCTBA KOjUM je 0JI0WjeH Mpedsior 3a OryialllaBamke HUIITa-
BUM oppeheHor nperxoneher ympaBHor akta. C M03MBOM Ha Tauky 3. WiaHa
257. 3YIl-a, Tykunal je Tpakuo a Ce OJHOCHU YIPAaBHU aKT OIJIaCy HULI-
TaBUM, TBpZehHU na OH HUKaJa HUje W3BPLIEH, a []a jé MPOTOKOM CTPUKTHOT/
(pUKCHOT, CTPOTOT 3aKOHCKOT POKa — afCOMyTHO U Ne(UHUTHUBHO OTMaua
npaBHa MOTYhHOCT J1a ce yormuiTe U CripoBefie y XKUBOT. [Ipu ToMe je Takca-
THUBHO HaBeO, 110 CONCTBEHOM BUhemwy, IPOIYCTe TyKEHOT OpraHa, Te 3aTpa-
KMO 0] YIIPaBHOT Cyza Aa, KyMyJIaTUBHO: 1) MOHUIITH YTY)KEHO pellewe; 2)
Ia caM CyZ, yMeCTO HaJJIe)KHOT OpraHa, OrJIaCM HULITaBUM mnpetxopehu
yIpaBHU aKT 300T HacTasie MpaBHe HEMOTYhHOCTH HeroBor U3BplIeHa.

Y NOKpeHyTOM YTPaBHOM CIIOPY, TYXK€HU je — HaCynmpoOT CTaHOBULITY
TY>KHOLla — 0CTa0 IIPH CBOM IIPBOOMTHOM CTaBy Ja HHUCY OWIM HUCIYHEHU
3aKOHCKH YCJIOBH 32 OI/IalllaBale HApPEYeHOT aKTa HUIITABUM, MOILITO je OH/
aKT, cMaTpa TYKeHHU, y CTBapH UMaK W3BplLIeH, KpuBehu camor Tyxuona
(HUje ce, HABOOHO, 0JJA3Ba0 MO3MBY Ja JTUYHO Mpela OyKHOCT, 3aTUM HUje
NOJJHEO/TIOTIIMCA0 3aXTEB Pafiy OCTBAapHBama IE€H3Wje WTHA.) 3a IpaBHY
CUTyalHjy y KOjoj ce Halao.

2. — U3 Tpeher u yeTBpTOr Nacyca Ha CeJMOj CTpaHHU NPEAMETHUM I10-
BOJOM JoHeTe npecyne, Cyz mokyluasa fa NOKaXke fa Ce TY)XKWiall HEOCHO-
BAaHO MO03Ba0 Ha oApende uiaHa 257. tTauka 3. 3YIl-a, jep je Hapenda 0 kojoj
je ped ,mMorna dUTH U3BpIUEHA”, Ma Oa je TO, HAaBOLHO, [OKa3 Jla UCTa HUje
CyIIpOTHA ,0CHOBHUM NPUHUUIIMMA NPaBHOTI MOpPETKa...”. MehyTum, Tpetu-
pPaHOM HOPMOM IIPOIHUCAHO je Ja Ce HULITaBUM OIJlalllaBa pellewme Koje ce
He moxce uzspwuiny. 3YI1 npu Tome He Ipelu3upa Jia Jiu je Ta HeMOoryhHoCT
U3BpLIEHA U3BOPHA, WIM IIaK HaHAJHO HacTana: omrydyjyhe je ma ce axr
(BHILIE) HE MOXE, ODHOCHO HE CM€ CIIPOBECTH Y KHUBOT.

3. —In fine, Cyn je Tyx0y 0010 OLIEHUBILY je HEOCHOBAHOM, ,Hasma3ehu
Ila OCTIOPEHUM pelliekheM HUje moBpeheH 3akoH Ha 1weTy Tykuoua” (cTpaHa
0caM, 3aBpIIHHU — LIecTH nacyc). HemocpenHo npe tora, 3akpyuyje: , [lonasehu
0l yTBpHEHUX YHKBEHNLA [a je Ty KWIall pa3pelie JyKHOCTH pedepeHTa 3a
HadaBKy Y IPOAQjy, a 1a HUje MPUMHUO HOBY OYXKHOCT, 1a je JaHOM JOHOLIEHA
Pewewa 0 paspeuiewy on mpodecroHanHe BojHe ciyxbde..., Hapenbda Ha-
yenHuka ['enepanurada Bojcke Jyrocnaspje... U3BpLIEHA CAINIaCHO YjlaHy
113. 3axoHa o Bojcum Jyrocnasyje... Ctora YnpaBHHM Cyn Hajas3u Ja HEMa
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OCHOBA 3a orJalaBare HUlTaBUM Hapende..., Oynyhu na oa Hapenba Huje
NPaBHO HEU3BPILIUBA, a (pakTUUKH je usBpueHa” (sic!!). ,Cyn je oueHuno cse
HaBOJE TYKHOLA KOje je, ca U3HEeTHUX pasjiora, Halao Ja Cy 0e3 yTulaja Ha
Opyrayujy OLeHy 3aKOHUTTOCTH OCIIOPEHOT pelema”...., Kako je cys oueHno
Ila OCIIOPEHHU aKT He Tpeda MOHULITUTH, TaKO HHUje DMI0 MecTa Ofy4YuBamby
y IyHOj JypPUCAUKLH]H...” (TOCIENHH NACyC Ha CTPAaHU CElaM U CTpaHa ocam
npecyne).

ITI. EEIEMEHTHU MAHJBUBOCTH OOHOCHE I[TPECYIE

[TonasHo, rMaBHO HAYesIo akTyenHe foMahe ynpaBHO-CyCKe IpoLeaype
orniena ce y Ilpasuunoctiu cyhewa y ytipagom ctiopy (wiaH 2. 3aKoHa O
yrpaBHUM criopoBuma /3YC/)°: Y yrrpaBHOM CIIOPY CYII OfITydyje Ha OCHOBY
3aKOHA ¥ Y pa3yMHOM DPOKY, Ha MOJII03U YMKEHULIA YTBPHEHUX HA YCMEHO]
jaBHOj pacnipasu”. To recso je KOHKpeTHU3anyja WHUper YCTaBHOT U eBPOICKOT
npuHuuna o ITpasy Ha ipasuuno cyhewe (dunan 32. Ycrasa Penydnuke Cpduje
¥ wiaH 6. EBporncke KOHBEHIMjE O 3aIUTUTH JbYICKUX ITpaBa U OCHOBHHUX
c10boza), MOBE3AHOT Ca UPABOM HA jegHAKy 3awUuiiy upasd tpeg cygosuma
u gpyium gprcasnum opianuma (dman 36. YcTaBa).

W3 HapeueHe MmepCHneKkTHBE, HAPOYUTO, MpefoYeHa Mpecyna umMa gee
ipyiie KpyuHux Hegoctuamaxa: A) ioepege y dpumeHu MepogasHol MatlepujanHol
upasa, Matmwmiepujantol 3aKoud, gpyiol Upouucda uiu ouwinel axwia — upesac-
x0gHo panujei 3axona o Bojcyu Jyiocnaguje (nasme: 3akoH)b; B) Hiospege ipo-
UecHOT Tipasa, Kpuiere Upasuia ociiyuxa xoje je Ouo og OUiliHol yiliuudaja Ha
Kpajte CygeKo ognyuusdre y KOHKpeiwHom cayudjy (y CMUCITY CTaBa 3. 4iaHa
49. 3YC-a, a y Be3u ca \beropum ui. 33-34).

A) Cyacke nospefie MaTepHjaIHOT IIpaBa

1. — Yopasuu cyn y beorpany je y cBojoj npecynu 18 Y. 15327/13 on
15. 05. 2014. roguHe (masee: IIpecyma) momao of HeCIOpHE OKOMHOCTH Aa
je opgroBapajyhum npecynama panujer BpxosHor BojHOT cyna u dusuier Ca-
BE3HOI CyZna (HHje UX OBIE HEONXOOAHO WHAWBUIyalIWu3WpaTH), nutawe Ha-
pegda nauennuka [Tl Bojcke JyrocnaBuje (6poj 19-162 om 26. 06. 2000.
ropuHe; fase: Hapenba) mocrana pefoBHO MpaBHO HEODOPUBA, HEHANA/bUBA.
OHa je ocrana Ha CHasH, CyACKH OLIEHEHA Kao carjiacHa ogpendama 4diaHa
107. ctaB 2. 3axoHa. TekcT Tora crasa je rnacuo: ,IIpodecrnonannom odu-
ITAPY, OMHOCHO MoioUIIupy cirykda MmpecTaje Kaj HaBpIId HajMamwe 30 ro-

> ,Cnyxbenu rnacauk PC”, 6poj 111/09.
6 Cmyxbdenu nmuct CPJ”, 6poj 67/93.
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IWHA CTa)ka OCHUTypama, ako TO 3axTeBajy morpebe ciyxde”. A na du ce Taj
MOCTYyNaK 3aKOHUTO CIIPOBeO, a o0u ce Hapendba HOpMATUBHO Naske KOHKpe-
THU30BaJIa, JOHECEHO je Pewerne koMaHAaHTa BojHe momre dpoj 9808 (mos.
0poj 5112—4 on 05. 07. 2000. ronuue; namse: Pewerne), 10 KOME je MPUMEHOM
ogpendu unana 113 cr. 1-3. 3akoHa, nykoBHUK K. B. (mase: cTpaHka) Tpe-
bano ma Oynme paspewen on ciayxbe ,ca nanom 30. centemdpom 2000. ro-
ouHe”. Ilo perynama Tora 4wiaHa, ,NpogeCHOHATHOM BOJHUKY 3@ KoOra je
DOHECEH aKT O IPeCTaHKy CiIyxde, ciayxkda y Bojcuu npecraje paspelleneM.
JIuue 3a Koje je gonecen axii 0 UPeCTAHKY CIyHcde paspeurasa ce og cymode
ganom ipegaje gyxnociiu. Pox 3a paspewerse og ciymnde ne moxce ouiiu
gysu og Wpu meceua 0g gana gociiasmwara axiwia o upecuianxy caymoe”
(mojawao 3. T.). Jakako, u Hapenba u Pelere Cy KITaCHYHH yIIPABHH aKTH' .
[Tpempa je Hapenda je kao MHULMjaIHU TPAaBHU aKT MMOCMAaTpaHe onepauyje
nocrasa (opmaaHO MPaBOCHA)KHA, HEHA CafpKWHA M MOKyIlaj HheHora
M3BplIekha CUMOMOTHYKHK Cy CKOMYAHHU. Jep, MoXna ce mokaxe fa Oynmyha
npasHa cynduHa Hapenbe 3aBucH noHajBHLIe 0ff paspelienha JUieme fa JIx
Ce Taj yIpaBHU aKT Y KPUTUYHO] MPOLIECHO] AEOHULH PETYIAPHO MPEBEO, YaK
[la JIU Ce YOIILITe NIPETONHO Yy MPOjeKTOBaHU (aKT.

Jaxne, pa3peuieme ofi MpodecHOHaIHE BOjHE CIyX0e, IO CII0BY U JyXy
UUTHUPaHe ofpende HaBeJeHOT YiaHa 3aKkoHa, 3a JUlIe 3a KOje je JOHEeCEeH aKT
0 IIpecTaHkKy ciayxde, 0DaBpao Ce U HACTyNaslo je ca JaHOM Ipenaje oyx-
HOCTH, a POK 3a Ty 3BAaHHWYHY CIy)kO€Hy onepauujy (cacTaB/beHy Of BUILIE
NIOBE3aHHUX, jaCHO U TaYHO YTBPHEHUX ONepaTUBHUX panmwu) Ouo je ex lege
HAJIIY)KE 3 meceua og gociliagedrwa axiia o Upeciiianky apopecuondaine 80jHe
cyscde KoHKpelinoj ciupanyu.® Taj pox HeCyMmbUBO 8dsbd 80JHUUKU JOCTEGHO
towinosawiu. Mehyimium, Kaga/axo Heo8pailino UCUYPU, HEOTUXOGHO je TOHO-
8UtliY UOCTUYUaK pagu goHOWEHA HO8E 0glyKe Y UCTOj YUPABHO] CTia8pU KOjy,

7 B. metasbHo kop 3. P. Tomuh, Komenitap 3akona o yupasHum ciioposumad cd cygcKom
#paxcom, Ipyro AOMymheHo uspawe, beorpan, 2012, ctp. 215-316.

8 TIpakTHYHO, ,IpenaTH AyKHOCT” IOAPasyMeBa — Kao U y Pelewy CToju — ,pasnyXKUTH
Ce ca MOKPETHUM CTBapUMa U JOKYMEHTHMA KOJI HaflIe)KHOX OpraHa jeJUHuUlle — TapHU30Ha".
[TpeuusHo, gax fipegaje gy#Hociiu, TUYHE WIK KOMUCHjCKe, TpeMa ofipenbama Tafa Bakehux
MOJ3aKOHCKUX aKaTa, YTBpHHBAO ce W NOKa3HBao [OCTOjameM IBe MpOoINHcaHe ucmpase: 1)
3anucHUKa 0 Ipenaju gy»KHOCTH (Jake: ,3aluCHUK”), KOjer Cy CBOjUM TOTIHCOM OBEpaBaiv
¥ KOMaHJaHT BOjHe jeJUHUIIe U JHULle Koje je mpenaso Jy)KHOCT, a Taj JOKyMEHT je Mopao fia
OyZne ¥ 3BaHUYHO 3aBEJEH Y NEI0OBONHUKY BOjHE jemuHULE; 2) M3BemmTaja 0 npefaju Jy»KHOCTH
(name: ,HM3BemTaj”) y MOCTYNKYy ITpecTaHKa NpoQecuoHalHe BojHE CIyk0e, Kojer cy Takohe
CBOjMM MOTIHCOM OBEPABaId U KOMaHIAHT BOjHE jeJUHHILIE U JIULIE KOje je Ipelano OyKHOCT;
U Taj NOKYMEHT Ce 3BaHWYHO 3aBOAM Y IEJ0OBOJHUKY BOjHE jemHHUIle. Y TOM NPOMHUCAHOM
odaBesyjyhem noxymeHTy duna je nmpenBubeHa pydpuka y kojy ce Mopano HamucaTy 1o Kojoj
Hapenodu je duia mpepara AYXKHOCT, a Y CIyudjy Koju pasmaitipam wipedano je ga ce ytiuue ga
je wo ypaheno tio Hapegbu o kojoj je peu.
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otleli, wpeda Oaio8pemMeno, UpegeuheHum UpasHum aKiiuma U Mawiepujarnom
oiepavujamad, y30pHo peanu308amiu.

HHaue, y NOCTyKy CITpoBOl)ema HaBeeHUX NpaBHUX akaTa — Hapende u
Pemema, cTpaHKa Mopa Ja Oyjie cagecua: onpenessyjyhe je na joj — de3 wenHe
KpHUBHLe, ODHOCHO OWI0 KaKBe ONCTPYKLHWje WKW MPOTHB/bEHA (3a eBeHTY-
aJlHO CyIpPOTHO NOHAIIAaKke HaIJIe)KHU OpPraHW HUCY OalIH pecreKkTaduiaH
nokas!) — dyne npy»xeHa NpUIKKa 1a, lege artis, mpefa oy»KHOCT. Y KOHKpeT-
HOM CJIyYajy, CTPaHLM HHUje Hapel)eHO — HITO je y BOjCIIM HEIOPEIWBH,
ycaheHU cTaHmap — u Huje joj Upyxena ipasd Upasna wancd ga Juuno ipeqga
gymrocii. OKOJIHOCT J1a Ce CTpaHKa y TO BpeMe Hajllaswia Ha ON0OpeHOM
OonoBamy HHje 0Ji 3Hayaja 3a MOTYhHOCT CIpoOBOhewa TakBe Mpouemype.
MMa uBpCTHX [J0Ka3a y CHUCHMMa NpeAmeTa Ia Cy K/bYUYHHU MPOMYCTH U
HeOPWK/BUBOCT OWIM Ha OPYroj, BOjHO-CIYKDEHOj CTpaHH, a He Ha CTpaHHU
CTpaHKe/TyKHOLa Yy KOHKPETHOM ci1y4dajy. ClieCTBEHO TOMe, HUKaja HUCY
HU CauydbeHa OHa ABa 3aKOHCKKM mpensuhena, odaBesno moctojeha u
obaBesyjyha moxkymenTa: 3aniucHux u H3eewiiaj.

H3pexupaHa KOMHUCHjCKa ,TPUTIOMOIIPeiaja Ay’>KHOCTU” (IOMHUIbE Ce Ha
CTpaHaMa YeTUupH u net [Ipecyzne) — Ha MECTO OHE JTUYHE, 3aKOHOM U3PUUUTO
onpehene — duna je cyporar Todoxmwe onepauuoHanusauuje Hapepde. ¥
WHOCTPaHOM 3aKOHOJABCTBY U Cy[ICKOj MPaKcH, peuuMo hpaHUyCKoj, TakaB
Mojies MoHalllaka ce Mperno3Haje kao ,voie de fait”, Temku mpaBHU AETUKT
jaBHOT OpraHa: MalllepujdrHa ouepayujd U3epuiera K0jom ce UpouueupasHo
ygapa Ha ogpeheno jasHo Upaso unu cnodogy iojeguHua u ogatisie ussegeue
upasne spegrociiu.’ Y TpaBHOj HOKTPHHHU MpeoBialyje MUIUbEHE 1a TaKaB
aTak JMIlaBa U3BPILHY MPaBHY OMIYKY HEHE NPUpOAe: OHa OMBa NeHaTypH-
cana.' ¥ cmiery uyumeHWIa KOjU HAc OBIE 3aHMMa, pagd ce bam o
OPTOJIOKCHHOj voi de fait par manque de procédure: o rpydoj MaH/BUBOCTH
HaMeTHyTe Mepe u3Bpiuema'!l kojom OHBajy CypoBO MOra)keHe pecreKTa-
ouHe OPMATHOCTH TOra MoCTyIKa.'?

Cge y cBeMy, Hapenda onamrheHor cTapelinHe 0 NpecTaHky npodecu-
OHAJTHE BOjHE CITyKk0€ KOHKPETHU3Yj€ CE HM)KUM yIIPAaBHUM aKTOM, PELIEHEM
0 paspeliewy o npodecruoHaTHe BOjHE CIy)XDe — KOoje ce 0XXHUBOTBOpYje
npefajoM OY)XHOCTH, HY)XHUM KOOPAUHUPAHUM TOCTyTambeM HaAaexHOT

9 I'memuuite w3 ofyke (PpaHIyCcKOr HajBuuier ynpaBHor cyma: Conseil d' Etat, 22. 07.
1977, Haffessas, ctp, 165. — mpema 3. Tomuh, IIpasHo Hetiocitiojehu ytipasuu axiau, og ppan-
uycKol Ka jyiocnogsencxom uipasy, beporpag, 1999, ctp. 63.

10" Hcimo, B. cTp. 62—65.

1 A. de Laubadere, Traité de droit administratif, 1, Paris, 1973, ctp. 552—453.

12 Laubadere, op., cit., ctp. 453; F. P. Bénoit, Le droit administratif frangais, Paris, 1968,
ctp. 722. u 726; P. le Mire, inexistence et voit de fait, R. D. P, 5/1978, ctp. 1242.
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OpraHa BOjHEe jeAWHUIIE U CTPAHKe, JTUla KOje TUM MyTeM, U TPaBHO U dak-
THYKH, HamyllTa BOjHY ciyx0y. HeMa ucnpaBHOT paspeuiema — ydojuTHje
UCKa3aHo, HeMd youwiiie paspewera! — de3 npenaje Jy>KHOCTH Ha IIPOIMCaH
HayuH, U TO ofipeheHor faHa y OKBUPY 3aKOHOM KpyTO yTBpheHor poka. A
TO 3HauW Jla HEMa HU MpecTaHKa MpodecroHanHe BojHe Ciayxbe be3 y ceemy
MYHOBA)KHOT paspellemna.

Ha xpajy xpajeBa, 0e3 mponucaHe Impefaje BOjHE OYyKHOCTH — (e3UH-
cianayuje (M3MelITamwa) U3 BOjHE CIY»k0e (peasiHOT H3/TaXKewa U3 He, TOT
(hakTUUYKOT O/IBajama), UMa Ce y3eTH Kao Jja MPAaBHHU aKT O pas3peliery HHje
Hu noHeT. Hapame, 6e3 Pewema rydu npasHu cmucao 1 Hapenda o npe-
CTaHKy npodecroHanHe BojHe ciyxbe. TUme HecTaje HEONXOJHa MpaBHA
HUT, IpeKuia ce JaHal usmely aHra)koBaHUX MPaBHUX akaTa U BUMa MpH-
MEPEHO cnefyjyhux NpuKIagHuX CIyk0eHuX ¢dakara.

Bynyhu na y KOHKpeTHOM CTy4ajy HegoCTajy gBa OUTHA JOKyMeHTa
Kao Hy’KaH 3aKOHCKH yCJIOB H JOKa3 O CTPAaHKHHO]j peJajH TyXHOCT —
3anucHuk ¥ U3BemrTaj, fiocie uctiexa QukcHol 3aK0HCKOT poKa og Tpu me-
ceyd, HACTynuiaa je MpaBHa cUTyaudja fAa Pememe, ma TUME U HBEMY
nperxoneha u ¢ BUM ckonuaHa Hapenda — HUCY cipoBefieHH, IOCTyaK HUje
KOMIUJIETUPAH y ONUCAHUM OUTHUM KOHCTUTYTHBHMM CACTOjUMMa, TaKko Aa
JoMUUHU axiiu youwine Hucy usspuienu.'

IIpema tiposeperum U e8pOUCKYU UPUSHATAUM HAYUHUM (U UPAKTAUUHUM)
Jypuctmiuuxum tiocwiaskama, mehy UpasHum 0CHO8UMA 3a UPECTUAHAK BaHEHA
jegHot 3axonuwiol yupasHol axiia cy u: 1) upowiex ymephenol packugHnol poxa
u 2) nexopuwherwe ipusHaiioi osawhemwa y ogpehernom poxy.'* A duhe ga 6aw
OHU 0g108apAjy KOHTAEKCIUY KOju U3YUABAMO.

HewusspuieHn — mpemja NMpaBHO HEODOPEHH, Tj. MPETHOCTaB/bEHO 3aK0-
HUTH (Sic!) — IpaBHU aKTH NPECTajy Aa BaXKe OKOHYABEM UPEKITY3UsHI, iepem-
HUWopHOT U packugrol poky 3a cipoBoheme y daxre: ryde mpaBHY CHary, BUlle

13 Teopujcku y3€B, Huje GOUIO JO 3AKOHCKU HEUBOCTLABHE U HETOOUTIHE Je3UHCTIATALU]E
apodecuonantol 80jHol Tuyd, 0O HETOBOT HEOIMXOAHOT W AYXKHOT IIOBE3aHOI, U NPAaBHOT U
(baxTrukor passBajama, pacTas/bama Of CIyx0de, Tako fa Cy JOTUYHU aKTH ,0CTallu jia 1edae”,
Ia ,Buce y Basmyxy” — Oe3 odaBe3He (puHaIHe KOHKpeTH3alHje, Hy)KHOI 0’KUBOTBOPEHa, Y
CKJIaZy ca CJIOBOM U JIyXOM KOTeHTHe, TpUHYZIHe (cTpore M 5e3yc/ioBHE) 3aKOHCKe HOpMe.
[ToroToBo 3a TakBY CiIyk0y KakBa je Bojcka Y K0joj je IOIITOBawke yTBpheHe cTpore nmpouenype,
olpaBJaHo U pPallMOHAHO Y3€B, [IE0 CYIUITHHE BOjHOT TIpaBa U BOJHOT CIy’KO€HOT OMBCTBOBama
W Y CBEMYy HEHOT CaBPIIEHO HCIIPABHOT, jEJUHCTBEHOT U AEI0TBOPHOr (DyHKLHMOHHCama (y
CKIafy Ca NPUMEPEHMM M €KCTEDHHM M HHTEDHHM IPAaBHUM IPaBHIMMa). 3aKk/bydak:
MOLITOBamkE CIELHjaTHOT MPAaBHOT NOCTYNKA Y BOJHUM YNIPaBHUM CTBAPHMA U Yy LIEJIUHH U Y
IeTasbiMa (a mocefHO ITO ce THYe pokoBa!), of movyeTka 0 kpaja je — conditio sine qua non.

4 TIpema 3. P. Tomuh, Oniwiitie yiipasHo iipaso, CeIM0, U3MEHEHO U MODOJbIIAHO U3Iatbe,
beorpan, 2012, ctp. 217 — y KOHTEKCTy ,BpemeHCKoOr Bakewa YIpaBHOT aKkTa”, a y OKBUPY
onnomka ,IIpaBHa AejcTBa ynpaBHOT aKTa'.
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MTPaBHO He BpeJie y MpaBHOM caodpahajy, MouTo ce HUCY CIIOjUIH Ca )KUBO-
TOM OHAaKO KaKoO je KOTeHTHO 3aKOHCKH MPOMMCAHO (3aKOHCKU HapeheHo u
omeheno!) 1a Ou ce mpaBHU aKT JOUCTA OCTBAPHO, E(PEKTYHPA0 — U TIOCTUTA0
Wb U CMHCAO0 CBOTa JOHOLIEHA.

[lon HaBe#eHUM XMUIOTe3ama, Baba CaMO KOHCTAaTOBAaTH HACTYIeTy
upasny HegejciuseHocil wux axama (dpaHi. inopérants)!® koja UX — M0 TOM
CBOjCTBY — yIo/100sbaBa KJIACUUHUM HUILITAaBUM (y)TpaBHUM akTUMa. KoH-
KpeTHO, OHMMa Koje je yoliuiitie, ab initio Hemolyhe tipasHo uzspwuitiu. Taxo,
MPOTEKOM MPOMUCAHOT MPEKIY3UBHOT, MEePeMTOPHOT U PACKUIHOT poka —
Hapenda u Peliewe Cy mocTaau MpaBHO HeusBpIIWBH.'® Jlakie, wy Huje Ho-
cpegu ognaiare usspuiera, 6eh Hacwiyniesa auconyiind upasHa HemoiyhHoci
usspwerna.'’

HapnexHu opraH, ODHOCHO HAJUIEKHU OpPTaHu Cy OWIIH Ay’KHU [ia yTBpAe
na Hapenda, a nornmasuto Pemewe HUCY TPOM3BETY HUKAaKBa IPaBHa J€jCTBa,
Ia mpumnangajyha nejcTsa — mociie mpoteka OJHOCHOT POKa — MPaBHO BUILE U
HUCY MOIJIM IIPOU3BECTH; U TO, IO MOM BUhewy, e3 kpusule crpanke. [la
KOHCTaTyjy Jla Teé U TaKBe aKTe MpaBHO Of Taja Bulle Huje (Omno) moryhe
n3BpuTy. [1a fa ux cxogHOM MpuMeHoM wi. 257-258. 3YII-a ny»xHO ornace
HUIITAaBUMA. A 33 Ty ¥ TaKBy ITPaBHY MHTEPBEHIIH]Y MO CITY»KOEHO]j Ty’KHOCTH,
Kao Y 10 peAsIory CTPaHKe WM jaBHOT Ty)KHOLa, IPEeNy3€eTy 0 CTpaHe UCTOT
(DOoHOCHOLA aKTa) WK BUILIET (APYroCTeNeHor, OHOCHO HaI30PHOT OpraHa)
— HE NIOCTOjU POK: HEMa BPEMEHCKOT OrpaHuuena (cras 1. wiana 258. 3YI1-a).
ABaj, BOjHa ynpaBa TakaB II0Te€3 HHje IOBYK/a, l1a je CIy4aj MPUCIEeo [0
Ynpassor cyga. Cyn ce — nopen ¢JarpaHTHUX IpoLefAypaHUX IPOIyCcTa 0
KOjHMa HEIITO NOLHUjE — OIIYIIMO U O OIMCAHy KaTErOpHjy T3B. HAKHAJHE
HUIITAaBOCTH HMAKO je y CHHCHMa MMao Ha pacliojiaraky NPWIOKEHU U
030M/bHO paspaheHH eKCIIePTCKU CUTHAI Y TOME CMEpY.

2.-Y tpeheM nacycy Ha 4eBpTOj cTpaHU [Ipecyne nounmwe 00pasnoxeme
CTaBa M3 MPETXOZHOT Nacyca a 3aBpllaBa Ce yBepeweM Ja je , Yipasnu cyg...
Hawao ga wWyxbda Huje ocHosaua....” ,0bpasnoxewe” Cyma je 3ampaso
LUUTHUDPake/IPENHCHBABE TEKCTA 00Pa3IoKema YTy KEHOT PEILEHA, Y3 ONACKY
Ia je Todoxe Tyxuouy ,lpecrana npodecruoHantHa BojHa ciryxba mo Ha-

15 Tlornematu Hapo4uTo Ko J.-M. Auby, La théorie de inexistence des dctes adminisratifs
(thése), Paris, 1951, ctp. 270-271. B. netassHo Koz 3. P. Tomuh, ITpasHo netiocitiojehu yiipasHu
axwu (...), cTp. 93-94.

16y cmucny Tauke 3. wiana 257 3YII-a. O tome, 3. P. Tomuh — B. Bauuh, Komeninap
3axona o otiwiliem YUpasHom HOCHIYUKY A CyqcKom Upaxcom u pelucwipom #ojmosd, NEeBETO
nsnamwe, beorpan, 2012, ctp. 604-606.

17" Ho, HenpHumpeM/beHa HH 3a NPAKTHYHE, @ KAMOJH 3a TEOPHjCKe Mpopope, tomaha
YIPaBHO-CYACKA MPAKca HUje MPUXBATHIIA U3JIOKEHY, ,Ha TAUHKU" jOj MOHyhHeHy KOHCTPYKUH]Y.
3a capa.
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pendu 300r ,,...Haspuernd CIHANCA 0CUTypara u otupeda ciyxcde...” — IpU 4eMy
Cyn Benu [1a je TyKEeHH ,,...gdo 3d C60jy 0gIyKy pasJioie, K0je je Cyg OUeHUOo Kao
Upasusite U Ha 3aKOHy 3dcHosane...” 18

b) Cyncke nospezne npouecHor npasa

ITospege tipasuna toctlyixd xoje cy moine ga 0ygy og ymuudja Ha peuierve
ciisapu y pasmaTpaHoj pecynu Cy ABojake: 1) HeoOp KaBame YCMEHe jaBHe
pacrpaBe, a OHa je WHAaYe CTOXKEPHA pafka U MPABWIO yIMPaBHO-CYNCKOT
MOCTyIKa — IIPU YeMy je pacmpaBa OWila HApOYUTO 0DaBe3Ha Y KOHKPETHOM
citydajy dap mo oBa OCHOBA: a) 300r C/I0KEHOCTH AATOT NMpenmerta; 0) pagu
domer pasjammema mpaBHe ctBapd (un. 33. u 34. craB 1. 3YC-a); 2)
HeollelhHBambe CBUX HaBoja Tykde W mparehux mopHecaka TyXuoLa of
ctpaHe Cyzna — wto je Takohe duno obaBe3Ho — 1a Ou MPaBUIHO U 3aKOHUTO
OJUTYYHO O OCHOBAHOCTH IIeJINHe HheroBor 3axTeBa (wiaH 41. ctas 1. 3YC-a).

1. — KonkpertHo, Cyn je y odpasnoxewy I[Ipecyne, y npy>K€HOM HCKa3y
Y3 TIOCJIEIET MacCyca Ha MEeTOj CTPaHU KOjU Ce 3aBplllaBa Ha MIECTOj, JyDOKO
Hapylwuo npouecHe HopMme wiaHa 33. craB 3. 3YC-a y Be3u ca onpendbom
CTaBa 2. UcToTa mpomnuca. Mopao je na mocedHo HaBene pasiore 300r KOjux
HHUje 0Op)Kao YCMEHY paclpaBy — LITO HUje YUUHUO.

Y obpasnoxewy [Ipecyne Cyn je mayiaaHO M JaKOHCKH — cityxehu ce
TOJIUM 3aKOHCKUM (popMysalikjaMa — mpoLenuo Kpo3s 3yde na je ,,...apegmetn
pewuo 6e3 ogprasara ycmene pacipaee, cmampdjyhu ga je upegmeit ciiopa
Waxas ga ouuiegHo He U3UCKyje HeoCPEGHO CACTyulare Clupanaxa u nocedHo

18 Bmmke ompeheme MPETIOCTABKH 3a onpehuBame u Mepemwe ,morpeda ciyxbe” (y
KOHTeKCTy wiaHa 107. craB 2. 3akoHa) duio je perynucano Kputtiepujymuma Ilepconanme
yiipase (...) Bojcke Jyrocnasuje (mame: ,Kputepujymu”). A ,norpede cmyxde” no tay 1. u 2.
Kputepujymuma, morao je na dyzme 3akOHCKH PasJior 3a MpUMeHy oppendu wiaHa 107. crtas
2. 3aKk0oHa UCK/BYYHBO aKo jeIHO GOpPMalLHjCKO MECTO Ha KOME Ce Haja3Hu Ha IYKHOCTH
ornpeheHo npodecroHanHO BOjHO julle 300r OpraHM3alljCcKO-MODWUIN3aLHjCKUX TpOMEHa
Oyne yKMHYTO — Ha Ce IO NPOIMUCAHO] NPOLEeAypH, OIJIeJOM Ha HHUBOY LiEJIMHE BOjHE
opraHusanyje roysjaHo yCTAaHOBH Jla HeMa Apyror oprosapajyher ciobopHor mecTa 3a TO
nuue. Tapa ce odaBe3HO Mprdassba carIacHOCT HauenHuka ['enepanmmrada BJ mga ce 3a To nuue
MOKe ITOJHEeTH MPeJyIor 3a pecTaHak npodecroHalHe BojHe ciryxbe, c T03UBOM Ha ozpende
yiaHa 107. craB 2. 3akoHa. [Tocne Tora, CIpoBOJH ce IPONMCAaHU NocTynak U3 Kpurepujyma,
y LWbY AOHOLIEHA Hapende HaIEXKHOI CTapellWHe 3a NpecTaHak MpodecHoHaslHe BOjHE
cyxde Tom uity. To y ciydajy mykoBHuKa XK. . HUje Ouo city4aj, DOK je CynpoTHO CIyK0eHo-
BOjHO CTAHOBHIUTE M3 OCIIOPEHOT aKTa OCTal0 HemoTKpensbeHo. HauMe, UMEHOBaHH je y TO
BpeMe Ouo Ha mpumnazaajyhoj mgyxHocty, ¢ TUM 1uTo je no Hapendu nayennuka I'lIl BJ 6poj
19-37 on 25.02.2000. roguHe 3a KCTO JIHMLe HEMOCPeNHO paHUje Suio mpoHaheHo U OpyTo
€1000HO opMalHjcKo MecTo (0 ueMy ce Hasla3H JIoKa3 y ciucuma npeameta). Peyjy, nucy
HoCWOjany HeoUxo0gHU 3AKOHCKU ycroeu ¢ Iieguwina ,dotipeda crnymbde” ga ce Hapegda
pasosamwano 3AcHyje HA MATUEPUJATHOUPABHO] Hopmu unana 107. ciaas 2. 3aKoHa.
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yiiephusare uureHuuHol ciliard...” 3a OGHOCHU CTaB HHUje TPYXUO0 HUKAKBY
apryMeHTanujy, 0COOUTO He OHY Koja OU ce Thlaaa 3aKOHCKU U3PUYUTO 3aX-
TeBaHe ,04YHuInefHoCTH”. HanpoTuB, ynWTaB 0Baj OOMMHU U KOMILJIEKCAH
MpenMeT HYHHO 8dUu 3 HEUOCPEGHUM CACTYUareM CIUPAHAKA U qUPEKTUHUM
cygcKkum yephusarem penesanilinol uureHuunol konaud. U cam Tyxunan je
W3PUYUTO TPaXXUO OApKaBawe ycmeHe pacrpase! Taj meros mpeasor mo-
YMBAO je MPeTe)KHO Ha OKOJIHOCTHMA Ja je mpegMeT JOTHUYHOT YIPaBHOT
Cropa U3y3eTHO CJIOXKEH, CJI0jJEBUT U OCETJ/bUB, Ja Tpaje Oy»Ke Of TPUHAECT
rofiMHa, Kao U Jia MOCTOje OMPeYHU CTAaBOBM CTPaHaKa Kako O OJITYYHUM
YUHEHULIAMa, TaKO ¥ O CIIOPHUM MUTamUMa. Jlakako, UCTaKao je U Ja of
2000. roguHe Kpajibe HEOCHOBAHO TPIIU 8EMUKY, PA3HOBPCHY U HEHAJOKHAGUBY
winety.

Ha ycmeHoj pacipaB, panu Dosber pasjalliberha CTaba OIHOCHE YyIIpaBHe
CTBApH, YTBpAuWje DU ce OJIyYyHe YUIEHHLE HEeMOCPEeJHHUM CaciyllamkeM
CTpaHake W W3BeJIW APYrH NpeIjioKeHW Joka3u. YCMeHa pacrnpaBa Ou
oMoryhuia ¥ eBeHTyaJIHO JIOHOIIEeWwe Mpecynie y ciopy fyHe jypucquruyuje,
30 wilia cy ounu uctiywenu ycnosu u3 unana 43. ciias 1. 3YC-a.

Ex lege (He)onmp kaBame yCMeHe paclpaBe HUKa/la HUje y chepu de3odai-
HOT JTUCKPELIMOHOT CYZACKOT OJUTy4MBamka, HUje MoCpeny Mosbe MyKe CyACKe
apdutpepHoCcTH U camoBosbe. Heogprcasare ycmene pacipase je ogciiyudare
0g Hauena GpasuuHociiu yiupasnol cyhewa (u3 unan 2. 3YC-a), og HetiocpegHol
Cyuemasarna wymuoud u WyHenol y jegHom KOHTPpAGUKTOPHOM TOCTHYUKY,
YUNEHUUHO GpAToueHoM (ToM U THAKeoM OUwiiliewy) 3d C8e yuecHuxe — iid
waxas uzysewiax wipeda caceum peclupukiiugHo UpumMerUsaiiu, y3 KpUcimidaino
yucwia u CladunHa yaopuwita ¢ goOpanum, Hetlopeyusum uoxpuhem.

Cyn je mpecynomM Kojy mpeTpecam, MocedHO Yy 1H0j MPYyXEeHUM KBa-
3100pasnoKeBeM, gpaciliuuHo HAPYWUO Upasuna Hocuyuxd og yiuudja Ha
pewemwe cisapu. HoTopHO je na d9uTHa noBpena npasuia MOCTYIKa JUPEKTHO
yTHYe Ha MPAaBUTHOCT YTBphUBaba YNHEHUYHOT CTaka, a Of] Hhera 3aBUCH U
peryiapHOCT NpUMeHe MaTepUjaJIHOT MpaBa y CBAKOM KOHKPETHOM CTy4ajy.

2. — TyxXeHH je y TUOoCTUyTuKYy 0KOHUAHOM YULYHEHUM DEUerem Mopao ga
0glyuHe UUrEHUYE UPABUTHO U HOTUTYHO YCIAHOBU, UCHUTIA U OUeHU — a THO
Huje ypaguo. VicTo je mpomycTro ga ytepau U Cyn y yIpPaBHO-CyACKOM IO-
CTYyIIKy He3aKa3aBIIH jaBHY YCMEHY paclipaBy, 103uBajyhu ce jeIHOCTpaHO
Ha pasjore caMor nodujaHor peiewa. Y3 1o, Cyn je Hasoge wymuoua ogoa-
yuo Oe3 00pasoxerna wWito je wWaxohe He3AHEMAPbUBA UPOUECHd T08PeJY 0g
yiliuuaja Ha peuierwe yiipasuoi ciiopa.'

19V 4eTBPTOM MacCyCy Ha IIECTOj CTPAHH 00pasjIokKela Mpecyle KOju Ce 3aBpluasa y
NIPBOM Tacycy Ha cegmoj cTpanH, Cyn je akTU4ky, de3 MpercnuTHBamba U OLe’hHBama, OyK-
BAJIHO CaMO IPENHUCa0 HABOJE TyKEHOT U3 YTY)KEHOT PEIlEnha U OOroBOpa Ha TyxO0y.
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Y opyroj peyeHHLM Y4ETBPTOr Macyca Ha LIECTOj CTpaHU o0pasiokema
[Tpecyme Cyn Benu [a je Tyuial OA0UO Aa ,,...HUpega gy#Hocll HA K0joj ce go
Waga Hanasuo u ga upumu Ho8y gy#Hocid...”, 1a OU UCTy 3aBPILUO 3aK/BYYKOM
na je ,...u3spuieHa Komucujcxka upumoiupegaja gyxcnociu...”. Oner, Tyxunawy
je y Tyxdu U3Heo cacBUM CYNPOTHY TBPAY U 3a By MIPYXKUO JOKa3e — Koje
je Cyn urnopucao. Ilognaunm: tTume wWto Cyn YUBEHUYHO CTame HUje
yTBphHUBaAo y CBOM IOCTYIKY, IIPE CBEra ofpxaBameM odasesyjyhe ycmeHe
pacmpase, Beh je HEKPUTHYKHY M MayllajHO [IPUXBATHO CTABOBE TYXKEHOT —
arcoJIyTHO je HeJO3BOJbEHO U CynpoTHO 3YC-y.

Hapase, Cyn je npenucao u3 Pewema fa ce CTpaHKa ,,...pd3pewasd... 0g
upogecuonanne sojue ciymcode ca ganom 30. ceuimemopa 2000. 1ogune..” Ho, y
CYyICKUM CNIUCHMMa MPeAMeTa je HemoOUTaH Aoka3 fa je ®oHp 3a COlujaqHo
ocurypame BojHux ocurypanuka (COBO) y beorpany eépawtiuo BojHoj noumru
(...) nenokynHe cnuce (14 gokymeHarta) y Be3u C ,MTpeCTaHKOM ciyxde” u
DOHOLIEHA PELIenha O PU3HaBawy IIpaBa Ha MEH3Hjy 3a CTPAHKY Y NMOCTYTIKY,
C 003VpOM fa Ccy UCTH DWIM HeypenHH, HEKOMIUIETHH W HEHCIIpaBHU. 300r
TOTa Taj OPTraH HUje MOTao [ja YTBPAU OJUTyYHY UMHEHHUIy O TOMe J1a JIK je U
KOT JaTyma ,ipectayia npodecroHaaHa BojHa cayxda” mykoBHUKY BJ XK. B.
OTyna HHUKazla HUCY OWIM UCITyHeHH 3aKOHCKHU YCJIOBH [ia Ce JOHECe pPellehe
0 IpU3HaBawy NpaBa Ha NEH3Ujy TOM JuLy!

ITpu xpajy odpasnoxewa IIpecyne, y Tpehem nmacycy Ha oCMoj CTpaHH,
numie: ,...Cyg je ueHuo cee Hasoge wiyxle 3a Koje je, ca usHelliux pasuoid,
Hawao ga cy 6e3 ywuuaja Ha gpylauujy oueHy 3aKOHUTHOCTU OCHOPEHOT
pewernd...” TlpenMeTHO HOcehe CyACKO TJIeULITe je MPaKTUYHO jeIUHO MeCTO
y uenoj (sic!) Ilpecynu koje HOMHUHAIHO JIMYK Ha oueHy Tyxde. Tyxuoues
MOJHECaK KOjUM ce moduja cpk OOroBOpa Ha TyKOY Ce M HE MOMUIE, LITO
je ount gokas ga Cyn wera HUje yonure y3eo y od3up. [lotomwe je Beh camo
no cedu kapJuHalIHa NMPOLECHA MaHa O] BEJIMKOT yTHIIaja Ha PELIEHEe OBE
IpaBHE CTBApH.

Ha gpyroj u Tpehoj cTpanu, kao U y TpBOM Macycy 4yeTBpTe cTpaHe [Ipe-
cyne, Cyn je caMmo HaHM3a0, Y 0OMMY KOjH je OH Ogpenuo, MojequHe ucedke
Ty0e. [TomTo je yoduuajeHa npakca fa ce y TOM IOYETHOM JeNy Mpecyne
NpUKaXKe TJIaBHa CaipKUHA TY»KOe, TO HUTIOLITO He TpeCcTaB/ba OMI0 KaKBO
OLIEBUBake TYy)KHOUEBUX [I0Ka3a O PEJIEBAHTHUM YUBEHULIAMa.

Anu, He ne3u Bpaxe: CyZ HHje OLOJIEO fa BPJIO [ETa/bHO, HAa YETBPTOj U
neroj ctpanu [Ipecyne, npe3eHTyje y LIeJIMHU OATOBOP TYXKEHOT Ha TYX0y. Y
HajMawky pPYKy Heo0WYaH MaHHDP KOjU MPEACTaB/ba YUCTY IPOLECHY
OUCKPUMUHALU]Y CTpaHaKa, HUIOAALITaBamwe TyKUoLa, jep ra Cyn y ogHoCy
Ha TY>K€HOT HEOCHOBAHO U HEJJO3BO/bEHO UUHU HEPABHOUPABHUM Y TOCTUYUKY,
ipeg 3aKO0HOM.



Ynanuu 39

IV. 3AK/bYHAK

1. —Kapa Huje moryhe ocTBapuTH IpaBa WIK UCIYHUTH 00aBese yTBpheHe
OUCTIO3UTUBOM aKkTa — Kajla M3BpLIeHhe aKkTa HUje moryhe — TakaB akT je
Hajo30u/bHUje HE3aKOHWT, Huwiwias.”’ YopaBHH aKT Ce JOHOCH y LHJbY
peanusaunyje npasuia HOPME KOjy Camp’KU. YKOJIUKO TO HHUje OCTBapHBO,
DEeCMUCIIEH je BEroB ONCTaHak y npaBHOM mnopetky. [Ton Hemoryhrowhy
M3BplIeka akTa UMa Ce Y BUAY KaKO NMPUHYIHO W3BpLIEHE, TAKO U HEroBo
W3BplIaBame yomnure. HemoryhHOCT ce cxBata W0 Kao MpaBHA, OUI0 Kao
daxtuuka.?! [To mpaBUIy, HUMITABOCT 300r HEMOTYhHOCTH M3BpIIEHA aKTa
je u3BOpHa, novyeTHa. Anu, moryhe je ca CHAOXKHUM OCJIOHLIEM KOHCTPYHCATH
U T3B. HAKHAGHY HUWIAE0CT Be3aHy 3a WU3BpIUEHE YIPaBHOI akTa. Y Cyul-
THUHH, OHA MpeNCcTaB/ba CaMOBJIACHO OJJlarame U3BpILIEHa Of CTpaHe OpraHa
KOje mpepacTa ex lege y npaBHy 3adpaHy HM3BpLIEHa ycjiel MpoTeKka CTpOror
3aKOHCKOT POKa.

Ilojam HaxHAgHO HaCUHyUene HUWTIABOCTUU — ¥ CMUCTY Wauke 3. uldnd
257. 3YII-a — ceogu ce gaxyie HA AUCONYWHY U JeQUHUTAUBHY UPABHY
HemolyhHocti 0ygyhel uzspuiera yupasHol axiia 3601 y mehyspemeny HaCTiae
upasne cmetlire 3 wo. Tlof mpeTrnocTaBKkoM Ja akT Beh 10 Tor MOMeHTa Huje
6no usBpied. CKUIUpPaHO NMPOIIUPEHO TyMAUyeHe jeJHOT 00IMKa HUIITAaBO-
CTH YIIPABHOT aKkTa y foMahem mpaBy — Ha TpacH ynopegHOIPaBHUX COMyLHja
— Ba/ba OPMK/BMBO NMPUMEBUBATH, Kao U3y3erak. C nmocedHUM BohewmeM pa-
YyHa O CaBECHOCTH (OACYCTBY KpHBHILE) CTPAHKE Yy BE3U Ca €BEHTYyaJIHHUM
OIyTOBIIAUEHEM, Tj. OMETakhEeM U3BPIIEHA. YIIPABO jelaH TakaB HU3y3eTak je
y CpLy KPUTHUYKOT MPOMHUIIIJbatha HA CTPaHHUIIaMa LITHBA KOje je mpeJ 4uTa-
ouuMma.

2. — Cse y cBeMy, pawruvBHjaHa IIpecyga cagpiu Kpyuujante u suule-
cupyke fiogpege U MAmepujantol u UpouecHol 3aKoHA Koje Cy — Kao TaKee —
umane gupekimian ymuudj Ha UolyOHo Quuane yupasnol ctiopa. Hesewro
CKJIOIUbEHA U CPOYEHA, HEKOH3UCTEeHTHA, eCHa(CKU HelloBpLIeHa, Heydel/buBa
U KoH@Yy3Ha, [Ipecyna je y uequHH npumep phaBor MpaBHUYKOT je3Uka U
CTHJIa,?? TIOTPELIHOT Pe30HOBaka U c1abor no3HaBawa Bakeher npasa?. Pe-

20 Yjan 257. tauka 3. 3YIl-a.

21Y tom cMuciy je u Odjawwene Cexpettiapujaitia CHB-a 3a otiwity yiipasy (0p.
08-13348/1) og 3. 7. 1961. HcTo je IrepuIITe 3aCTyIJbEHO U Y CYICKOj IPAKCH.

22 yarpen, wiycTpauuje panu: 1) HENHWCAaHW jYPHCTHUYKK je3WYKH CTaHIApL je Oa ce
HHKajia, OWI0 YCMEHO, OUIIO TMHCAHO, He HAaBOIM OpOj CTaBa ako LUTHPAHM WIAH MMa CaMo
jemaH cTaB ca BHUIle Tauyaka — Kao IITO je HamucaHo Ha cTp. 2, 5 u 7 [Ipecyne!; 2) He nuie
ce ,003upom fma” (ctpaHa gpyra, Tpehu macyc Ilpecyne), Hero ,c 0d63upom na” (ynyhyjem Ha
H. Knaju, Peunux jesuuxux negoymuyad, beorpag, crp. 110), ura.

23 VupukaTvBaH MPUMeEp a/bkaBoCTH U phase pemakuuje IIpecyne je Ha CTpaHU cemam,
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UMMO (CTpaHa ocaM), jeaH off KJbyYHMX 3aKk/bydaka MocTymnajyher cymckor
Beha je na je Hapenba duna ,nmpaBHO u3BpuuBa”, a ,,(akTUUKU U3BpILEHA”.
[ITa 3Hauw ,akTUUKO U3BpILIEHE”, ¥ [ TN C€ Y KOHKPETHOM CJTy4yajy LOUCTa
u pecuno? Huje! Tla u pa jecte, ocTaje 3aMar/b€HO U 3aKYKYJ/bEHO — CYACKH
HEpaIIWIakheHOo U HEMOAYNPTO — Ja JIM je NPaBWIHO U3BpIIEHA, OHAKO KaKo
TO MepofaBHa HOpMa U Hapelyje, WITaBuIle [ja U je YOIIUTe [TPAaBHO M3-
BpiueHa!? Pe3ysnrar Moje eKCIIepTHU3E je — HeraTUBaH OATOBOD: Y Huinarny je,
U 3a CWpAHKY U jaeHu uuiliepec o#ldcHo, UPABHO Hellociliojehe u3spuiere
ogpehenol ylipasrol axkitid. Yocwianiom, y Haulem Kpajy Hucy maxo petuxa upasHo
Heflociiojeha uunogejcitisosarad, K0ja cy Qaxmuuky Hewiio, a ipasHo Huwima!

Y Ilpecynu xao na ce HasWpe Tpakewme HEKaKBOT anuduja, Te KOox U
panujer BpxoBHor BojHOT ¥ CaBE3HOT CyZa, T€ OJ BOjHOT YIIPABHOT anapara,
noHajsuie. Ilodpkana je 3amodujeHa ¢dopmanHa NMPaBHOCHAKHOCT
jemnHor ynpaBHor akta — Hapende, on Hactynesne npaBHe HemoryhHocTH
HEroBor U3BplIewa, Na THME H HEeroBe NpaBHE HEJEjCTBEHOCTH (Tako
Ha CTpaHH cejam). MiMa BUIlle COMMIHUX WHIWLMjA Ja COPOBEIHA T3B.
KOMUCHjCKa TPUMOIIpeSaja JyKHOCTH — KOja Ce HUYKOJIUKO HE MOXe y3€eTH
Kao HoJie NyHOBa)XKHO HU3BpLIewe Hapende — npencrassba aTak Ha jeqHO OC-
HOBHO IIPaBO I0jeIMHLa, IPaBO Ha paf, y paHry HEONPOCTUBOT IPAaBHOT Je-
nuKTa 3adenexeHor y ynmopengHom mnpaBy. [IpumeTHO je y ongrosapajyhum
npatehUM JOKYMEHTUMA U MECTUMHUYHO BPIAKE U BPITyLalke, TyTalkbe TOKOM
HaCTaHKa Cy[CKe OIJIyKe: Of Hajlipe IVIaHUpaHor ogdaLyBama Tyxode (caon-
IITeH explicife MUCLy OBUX pefoBa!), MpeKko HeHOT yBakaBamwa CBE [0 IUIa-
HUpaHe MyHe CyACKe jypucoukuuje (sic!! — 3a Tako HEIWTO OCTao je pyKkoM
MHUCAaHU Tpar, JOKa3 y cnucumal), ma OO0 KONEepHUKAHCKOT 0dpTa MyTeEM
ondujama TyxDe, XUTpUM npeBehamem IOCI€ MPETXOSHOT JBOCTPYKOT
onyrosnayemwa!? Ynpkoc nodujeHom Hasnory npeacennuue Cyna nmocrynajyhem
Behy 3a MpexopenHo pellaBame.

[lpecyna je ckprubeHa Ha WBULA OMajOBakaBama TYKHUOLIA, jOII BHILE
npaBHUUKe npodecHje U cyaujckor nosrsa. CBa je mpuivka Ia je OMUCaHO
CyIWjCKO TIOHallame — HajOnmake pedyeHO — H3pa3, y MpBOME peny,
HeCHaJlaKewa, HeClOCOODHOCTH, WHEPTHOCTH, CTPy4YHE HEOOY4YEHOCTH H
HeMohu cauuHuTesba [Ipecyse na ce cyode Kako ca CONCTBEHOM CYAHjCKOM
0IroBopHohy, Tako U Ca CAaBPEMEHUM €BPOIICKUM IIPAaBHUYKUM TOKOBUMA.

y OKBHPY Tpeher macyca (HmociensH pen) Iie ce LUTHpa CTapu (a He oHaj mpouuurheHu
Hosenom 3YII-a u3 2010. rogvHe — y lBeHOM unaHy 25. koju ce Tuue cT. 1. u 3. unaHa 258)
tekcT 3YII-a —y kojem ce (y Tkusy [Ipecyrne) 3ampskaBa, IopeJ OHOT ,jaBHOT”, ¥ TpeBa3uheHn
Ha3uB (u3 CP Jyrocnasuje, onHocHO Lpue Tope!!) ,opxaBuu” Tyxumnany (sic!). JTabome, kpajmwe
CTIOpEJHO, allk JIENO OCBET/baBajyhe W3 yIna NEeJaHTHOCTH KaKO Ce M LITa KODUCTHUIO Kao
W3BOP.
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Pasmarpanu cygcxu axii upegciiasipa c80jespcitian ,Manu” UpasHu cKam-
gan 3001 cgoje geexiunociiiu, HOBPUIHOCTHU, HEODjeKTUUBHOCTAY U UCKA3AHOT
He3Hawa Hociiyuajyhei cygexoi eeha Yupaenoi cyga Cpouje. AHanu3upaHa mpe-
CyZajeje CHCTeMCKH He3aKOHUTA U HellpaBU4Ha, 1a Ou Mopasa oarosapajyhum
CYACKUM MEXaHHW3MOM HEU30CTaBHO WITO Mpe fa Oyne ykiowmeHa. Ouekyjem
na he on yckopo crpaHe BpxoBHor kacarnuHor cyaa (mame: BKC) dutu u3
KOpeHa MperuHavyeHa y KOPUCT Ty)KHOLa, pa3yMe Ce y CBeMY IO 3aKOHY.

3. — 3axtues 3a Upeucuuiiugdmne cygcke ogayxe (game: 3axiies) — upecyge
Yupasnoi cyga Peuiyonuxe Cpouje 18 V. 15327/13 og 15. 05. 2014. iogune —
tiognewi BKC, eamano du tio céum tipasuiuma upasHuuxol 3anaima decioio-
80PHO U XUWIHO OueHUiu ocHosanum. Ilodujana npecyna He cme BUILe OI-
CTaTH y3 MPAaBHOM XKHUBOTY. A 300r OPOjHOCTH, Pa3HOBPCHOCTH, MPUPOLE U
TeXHWHE HBEHUX HepocTaTaka, 300r HemoBepewa Koje je mocTymajyhe Behe
YnpaBHOI cyfa caMO CTBOPHJIO Y Ty MHCTUTYLH]y, 300T OyKHHE Iepuoja y
KOMe Ce IPOTeXy ApaKOHCKe WTEeTHe MOoC/IeJulle o CTpaHKy (cazga Beh Bulie
on 14 /detpHaect/ roguHa!!), 300r HeJaBHO NpUCHENNX MPa3sHUX Kobajaru
,OIr0BOpa” KaKO TY)K€HOT MUHUCTAPCTBA (KOje YIIOPHO OCTaje MpU CBOM He-
3aKOHWUTOM CTaBy!), Tako U YIpaBHOr cyAa (KOju HUYMM He moduja memy
ynyhene 3adpumasajyhe npumende!) Ha nogHetu 3axtes npen BKC — #pe-
MAo je, HegososbHO je ga ce Upecyga YupasHol cyga jegHoCTABHO CAMO YKUHE
U 8patiy HA TIOHOBHO PeWAsare UCiom cygy. HeMy fasbe ONeT oTe3ame, ITUHI-
NOHT edeKaT, U3PyTUBake CTPAHLIM a Ilamap LieJIOM NPaBHULITBY Off CTpPaHe
HEKUX OMpPOKpaTH30BaHO 3aMHaheHUX CITyKOeHMKa jeqHOI OraHa JIp)KaBHe
ylnpase U fenosaHo HeCmpeMHUX MPUMAaJHUKA jeJHOT OrpaHka CyIcKke Bia-
ctu? I[lpen ounma yBenuKo ydienene 1 yMOpHe IpaBHUYKe Nydnnke. Yemy
Ou BOAMIIO Jasbe OpyKame, MPBO Mpef JoMahuM YCTaBHH Cy[OM, Na OHAA
BEpOBAaTHO W mpe] EBponckuM Cynom 3a 3alITUTUTY JbYNCKHX IpaBa y
Crpac3dypy — ca nako npegBuAUBUM Ucxonom? Crtora, Usriena jeqHo Leuc-
XOOHO W PAlMOHAJIHO, jeJUHO 3aKOHUTO W MpaBeiHO, y NyXy YCTaBa U eB-
POIICKUX NTpaBHUX CTaHAapda fAa ce dynyhom npecynom BKC y uenunu iipe-
unauu upecyga YupasHoi cyga o x0joj je peu (foctyudjyhu tio ogpeqdu unana
55. ciias 2. un Qune 3YC-a), ga ce ona un wwoilio 3amenu tpecygom BKC. U
TO TaKo IITO OW ce TyxDa yBakusa, Ma Ce MOHULITHIO pellere TyKeHOT,
KOjUM je ondUjeH 3axTeB 3a OrjallaBakbeM HULITaBUM Hapende HauenHuka
I'enepammurtada Bojcke Jyrocnasyje (...) 0 mpecTaHKy npodecruoHaaHe BojHe
cnyxde Tyxuoua y Bojcum Jyrocmasuje. Y HCTOM 1Lyry, CBeCpIHO
NpENnopyyyjem fa HajBUIIU Cyf y Penmydiuuy cBOjoM MHTErpalHOM IIpECy-
IOM HaIlOKOH 3axXBaTH Oy0oKo, Aa Hapendy ornmacu HALITaBOM IO CITyXO€EHOj
Oy’KHOCTH, TIPUMEHOM OBialrhemwa U3 4yiaHa 41. ctas 2. v unaHa 43. ctas 1.
3YC-a. Y iynoj jypucqguxuuju, @o cryxdenoj gymnociiu BKC. Jep, us
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Iocajalime LeloKynHe 00MMHe Tpenucke HUje HUMallo u3rieaHo aa he pe-
COPHO MUHMCTApPCTBO — YaK M 110 XUIOTETUYKOM obaBe3yjyhem Hanory dusno
Ynpasnor cyga, duno BKC — duio kaga uilTa y IpUIOr CTPaHKE CaMO Y4YH-
HUTH.

CyrepucaHo KOMIUIETHO NpEHHayYaBalbe NPECyne YIPaBHOT Cyna Of
crpane BKC obyxBartano OM ¥ Hajarame HalJIe)XHOM IpPKaBHOM OpraHy faa
CIIPOBEZE TOCTYNAK KOjUM OM Ce TyKHOLy PETYJIIHCAIO CTalke Y CIyXO0U y
Bojcuu Cpbuje, npumenom ogrosapajyhux nponuca o Bojcuu Cpduje. [Tocne
BUILIE O] YeTPHAECT TOJUHA — Kpajibe je Bpeme — Jia Haj3an Oyne MpU3HATo
CTPaHKH/TY)XKHOLY U NpaBO Ha HAKHAaLy YKyIIHE LITETe, HAacTajle yCiaes Hesa-
KOHUTO IOHETOI MEPUTOPHOT YIIPaBHOT aKTa, Tj. ONHOCHe Hapexnde. To ou ce
MOIJIO OCTBAPUTH Ha HayuH npensubeH wianom 45. 3YC-a.

5. — Y, Ha 3aBpLIETKY, JIallUJapHa, CYMapHa a CyMOpHa KOHCTaTalyja:
KPYHCKO U 3ajegHUUKO C80jCT80 U YUPABHOT U YUPABHO-CYJCKOT HOCTUYUKA UO-
8€3aH0 8oheHux y Holnegy yupasHe ciigapu jegroi necpehnol ipahanund je upo-
gymeno u OecupumepHo gylologuuire Kpuierwe welo8Ul 0CHOBHUX JbY(JCKUX
upasa, KAxo UPOUECHUX, TAKO U OHUX CYUCTUAHUUJATTHUX, — KPUlEre Koje je
CYOMUMUPAHO Y JOHETHUM UPABHUM 0GTyKAMA WOM UPUTUKOM: 0g YCKpahusarea
upasa Ha upasuuHo cyhewe u ipasa Ha jegHaxy UpasHy 3auinuiiy ipeg gpas-
HUM 0pTanumd, Upexo 0gy3umMared ipasa Ha pag u cieqgcitigenol upasd Ha 3gpas-
ciigeHy 3awituiiy, go tyouinka upasd na tien3ujy. buo du pen ma Tome ose
jecenn koHauHO nohe kpaj. Hampocro, Heka mpeTxofHe pedeHHUle Oyny
Makap ciadallHM [T03MB Ha MaJe€HHU KOpaK Ka OTpexmyjyheM MoBparky
CY[OBamwy Yy OPUTMHAIHOM 3HAUky a Ca CaBpEMHHUM, CMEJIUM CTBapaladykuM
IIPUCTYIIOM: U3PHLIay BUCOKUX U HEITPUCTPACHUX MOPAIHHUX CY[0OBa Ca CHa-
rOM I0jeIMHaYHUX NIPUPOJHUX 3aKOHA NPaBIE U 30paBOr pasyma.

Pe3sume

[Ipe Buwe Of YETpPHAECT FOAMHA jeJaH NMyKOBHUK Tajaulwme Bojcke
Jyrocnasuje, octao je 6e3 nocina. Taj rpahaHuH je — mocae BULIEKPATHOT He-
ycrnewHor odpahama peCOpHOM MHUHHCTApTBy — TYX00M Ipen YNpaBHUM
CyDOM 3axTeBaO IOHMINTA] pelle’ha PECOPHOT MHHHUCTApCTBa KOjUM je
oJ0ujeH MpeAsior 3a orallaBawbe HULITaBUM ofipeheHor nperxoneher ynpas-
Hor akTa, Hapende o npecraHky merose BojHe cinyxde. C I03UBOM Ha TauKy
3. wiaHa 257. 3aKOHa O OMUITEM YMPaBHOM TOCTYNKY, OH je TPAXHO Ja Ce
OJHOCHHU yTIPaBHHU aKT OIVIaCH HULITaBUM, TBpAehu a HUKaJa HYje U3BPILEH,
a Jla je UICTeKOM CTPOTOT 3aKOHCKOT POKa — ancoJyTHO U Je(UHUTUBHO OT-
najzia NpaBHa MOTyhHOCT fia Ce YOINIUITe ¥ CIPOBEfie y KUBOT. YIIPAaBHU CY
je mweroBy Tyk0y onduro. A ja cam CpoYro oAroBapajyhu KpUTUUKU KOMEHTAP.
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Hawnme, Ta Tase ynmpaBHO-Cy[CKa IIpecya UMa II0 MOME MUILbEHY g6e
ipytie KxpyuHux Hegocimamaxa: 1) iogpegey upumeHu MepogasHol MAwlepujarnol
fipaga — fipesacxogno panujel 3axona o Bojcyu Jylocnasuje; 2) tiospege ipo-
yecHol fipasa, Kpuiewe Upasuid yupasHo-cygcekol doctyixa Koje je 6uno og
Outtinol yimuudja Ha Kpajwe Cygeko ognyuueare y Kouxpemnom cayudjy. I1o
BaHPEJHOM IIPaBHOM JIEKY, 3aXTeBY 33 IPEUCIIUTHBAbE NPABHOCHAXKHE CYI-
CKe OfIyKe, Mpeaaakuo caM Aa BpXOBHM KacallMOHHU CyJ MPeAMETHY Ipe-
Cyny HHJKer CyZa IPEeVHAayy U Pelly CIop Y MYHOj CyACKOj jypPUCOUKLIUjU: HE
CaMo Jia MOHUILUTH TY>KDOM OCHOPEHHU YIPaBHU aKT, HETO U [ja HEMOCPEIHO
CBOjOM NIPECYLOM OITIaCH HULITABOM BOjHY Hapendy o kojoj je ped. U 3bor
yCIIOCTaB/baka 3aKOHUTOT CTama y NOIIey CyO0jeKTUBHE CUTyaluje CTPaHKe,
1 300T 3alUTUTE jaBHOT MHTepeca. Hajsuiue 300r yBeauKo 3akacHese paBJe.

beorpag, 27. 08. 2014.
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UDK: 347.991:347.91/.95(497.11)"409"

Huxona Anexcuh, punn. npas.

['maBHM 1 OATOBOPHH YPEOHUK YaCOIIUCa
~AIBOKaTCKa KaHuenapuja” CMenepeso

SALITUTA TTPABA HA CYBELE ¥ PASYMHOM POKY VY I[TPAKCH
BPXOBHOI' KACAIMOHOT CYIA

CaxeTtak

Pa3yMHH pOK je ONITUMAITHO TIOTPedHO BpeMe Jia ce OIUTyYH O HeKOM IIPaBy CTPaHKe Koje
je criopHo, ja Ou ce OTKJIOHMIA HEM3BECHOCT ¥ CTPaHKa MMaJla Ca3Hawbe 0 TOME Ja JIU joj
TO NPaBO NpHINafa WIM HE, YUME Ce MOCTHXKE M NpaBHA CUTYpHOCT. ,OmpasnaHocT”
JOy’KMHE Tpajama MOCTyNKka MOpa LIEHUTH Y CBETIy OKOJIHOCTH IIPeAMETa U M103UBabeM
Ha cnenehe KpuTepujyme: CIOKEHOCT CIydaja, oHallawke MOAHOCHOLA NpeNCcTaBke U
pe/eBaHTHHX BJIaCTH U IITA je Y IUTamy 3a MOJHOCHOLA Y CIIOpY.

3axon o usmenama u goiynama 3axona o ypehewy cygosa (,Cn. rmacauk PC", &p.
101/2013) yBeo je HOBM HayHH 3aLITUTE [IpaBa Ha Cyheme Y pa3yMHOM POKY, ¥ TO KpO3
HOBOJOZaTe 41aHoBe 8a, 80 U 8B, KOjU Cy NOUYeNH fja ce NpUMemyjy of 22. maja 2014.
roz.

[ToBox 3a nucame OBOT TEKCTA CY O[JIyKe BpXOBHOI KacalfHOHOT Cy/Ja IO 3aXTeBHMa
3a 3aIUTHTY MpaBa Ha cyl)ewme y pa3yMHOM POKy o7 jyHa 2014. roguHe. HanoMumem
[Ia Ce CBe TPU OIJTyKe OIHOCEe Ha Tpajame MapHUYHOT MOCTYIIKA, Te je U 0Baj TEKCT MUCAH
IIpe cBera ysumajyhu y o03up ,HepasyMHOCT' poka Cyhema y TOM NOCTYNKY. Y OBUM
oTykamMa, TauHHje pemesmruma BKC-a 3ay3eTo je HEKOIMKO BXHUX CTaBOBA Y MOTJIENyY
OCHOBHHUX NHTama 3a yClex Ipejjaraya ca OBUM 3aXTE€BOM, CXBaTawma O pa3syMHOM
BpPEMeEHY 32 OKOHUame CIIopa KPo3 aHa/IM3y MOHAllama Cy[a, OJHOCHO CTPaHKa U APYTUX
y4ecHHKa y MOCTYTIKY, Tj. yTBphrBama ,KpHBLIa” 3a OyTro Tpajame MOCTyIka 300r Kora je
IIOHET 3aXTEB.

Taxohe, naxmwy 3aBpel)yje ¥ HajaBa perymucama 3alITHTE OBOT ITPaBa MOCEOHUM 3aKOHOM.

I. PeneBanTtHe ofmpende o mpaBy Ha cyhewe y pasyMHOM POKY Y
3akoHopmaBcTBY Cpduje

HaBenenu unanoBu 3axona o ypehewy cygoea (,Cn. rmacuuxy PC”, op.
116/2008, 104/2009, 101/2010, 78/2011—-np. 3axoHn, 101/2011 1 101/2013)
riace:



Ynanuu 45

,3alITHTa NpaBa Ha Cyheme y pasyMHOM POKY

YnaH 8a

CrpaHKa y CyICKOM MOCTYIKY KOja cMaTpa [a joj je moBpeheHo mpaso
Ha cyheme y pasyMHOM POKY, MOXe HEIIOCPeJHO BULIEM CyZAy MOJHETH 3ax-
TEB 3a 3aLITUTYy IpaBa Ha cyhemwe y pa3yMHOM POKY.

3axTeBOM M3 CTaBa 1. OBOT WiaHa MOXE Ce TPAXUTHU M HaKHaZa 3a Io-
Bpeny IIpaBa Ha cyhemwe y pasyMHOM POKY.

AKO ce 3axTeB OIHOCH Ha MOCTyNaK KOju je y Toky npern IIpuBpesHum
anealuuoHUM CynoM, [IpekpliajHUM anenanuoHUM CyJOM WX YTIpaBHUM
CYZOM, O 3aXTeBY OAIy4yje BpXoBHHM KacalUOHU CYZ.

[MTocTynak oyTyyrBama O 3aXTeBY U3 CTaBa 1. OBOT WiaHa je XUTaH.

Opnyka 1Mo 3axTeBY 3a 3alUTHTYy IpaBa Ha Cyheme y pa3yMHOM POKY

Ysan 85

AKO HenocpegHoO BUIIM CyZ YTBPAM Ia je 3aXTeB MOSHOCHUOLIA OCHOBAH,
MO’Ke OJIpeTUTH TPUMepeHy HakHay 3a MOBpefdy IpaBa Ha cyheme y pas-
YMHOM POKY U OODPENUTH POK y KOMe he HIXKHU Cyl] OKOHYATH MOCTyNaK y
KOMe je yYueHa MoBpela Mpasa Ha cyheme Y pa3yMHOM POKY.

HaxHaga u3 cTaBa 1. 0BOT WiaHa uciiatuhe ce u3 OylIeTCKUX cpefcTaBa
Penybnuke Cpduje onpenesseHUX 3a paj CyAdoBa Y POKY O TPHU Mecela of
DaHa MOJHOLIEHA 3aXTeBa CTPAHKE 33 UCIUIATY.

[TpoTuB peliewa O 3aXTEBY 3a 3alUTUTYy MpaBa Ha cyhewe y pasymHOM
POKY MOKe Ce OOHETH Kanda BpXOBHOM KacaMOHOM Cyny y POKy on 15
DaHa.

CxopHa mpuMeHa 3aKOHA O BAHNAPHUYHOM MOCTYTKY

Unax 8B

Ha nocTynak 3a 3alITUTy IpaBa Ha cyhemwe y pa3yMHOM POKY U HaKHaze
3a moBpeny INpaBa Ha cyheme y pasyMHOM POKY CXOJHO CE€ IPUMEBY]y
ongpende 3akoHa KojuM ce ypehyje BaHMapHUYHU MOCTyNaK.”

[Tpema unany 32. craB 1. Yciiasa Peniydnuke CpOuje CBAKO UMa MPaBO
Ila He3aBHMCaH, HEMPUCTPAcaH ¥ 3aKOHOM Beh yCTaHOBJbEH CYH, MPAaBUYHO U
y PasyMHOM DPOKY, jaBHO paclipaBy ¥ OJJIy4M O BErOBUM IpaBUMa U obaBe-
3aMa, OCHOBaHOCTH CyMme KOja je Duia passior 3a MOKpeTamwe MOCTYyIKa, Kao
¥ 0 onTyxDama IpoTHB Wera.

[Tpema uimany 8B 3akoHa o uameHama u gouynama 3axona o ypehewy
cygosa (,Cin. rnacauk PC”, 6p. 101/2013), Ha mocTynak 3a 3alUTUTy Mpasa
Ha cyheme y pa3yMHOM POKYy CXOJIHO Ce MpUMeYjy onpende 3axoHd 0 8aH-
apnuunom tociiyixy (3BII), a y wiany 30. craB 2. 3BIl-a nponucana je
CXOOHA MpUMeHa 3akoHa o UdpHuuxom tiociyuxy (3I1I1), ako 3BIT-om unu
IpyTUM 3aKOHOM HHje IpyKkuuje oppeheHo.
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KonkperHo, cxonHa npuMeHa ofpenabda 3IIII-a y mocTynky saumTure
npaBsa Ha cyhemwe y pa3yMHOM POKY Kao BAHMAPHUYHOM MOCTYTKY, ynyhyje
npe cera Ha ui. 10. 3T1IT-a (Cn. rnacuuk PC, 6p. 72/2011, 49/2013-0YC,
74/2013-0YC u 55/2014), ognocHo ui. 10. 3I1IT-a (,,Cn. rmacauk PC”, Op.
125/04 n 111/09) ykonuko ce pagy 0 MOCTyNIMMa 3all0YETHUM IIPe CTynama
Ha cHary 3IIIT u3 2011. ronune.

U jepaH u apyru 3akoH y wiady 10. mponwucyjy je na cTpaHka ©Ma IIpaBo
Ia Cyl ONYyYU O HEHHUM 3aXTeBHMa W Ipemyio3uMa y pasyMHOM pOKy, Aa
NIOCTyTaK CIpoBefe He3 ofyrosaayena, y CKIagy ca NpeTxofHo ogpeheHum
BPEMEHCKUM OKBUDOM 3a Mpefy3uMame MapHUYHUX PafikH U Ca IITO Mambe
TpPOLIKOBa, ¢ TUM WTO ,HOBU" 3III1 y craBy 3. OBOT YlaHa MpoONUCyje U Ja
HEIOoCTyNamwe CyIHje Y BpeMEHCKOM OKBUPY MTPEACTaB/ba OCHOB 32 IOKPETAkE
OUCLUIIMHCKOT MOCTYTKA Y CKIany ca ogpenbama 3akoHa O Cynujama.

Onpendom unana 220. ,crapor” 3I1I1-a, ogHOCHO WwiaHOM 228. ,HOBOT”
311I1-a npensuheHo je ma cBaka CTpaHKa je Ay)Ha Ja U3HECe YHHEHULEe U
MpeI0KU AoKa3e Ha KOjUMa 3aCHMBA CBOj 3aXTEB WJIM KOjUM OCIOpABa Ha-
BOJE W JJOKa3e MPOTHBHUKA, JOK je y CMUCIY WwiaHa 223, ogHocHO 231. 3a-
KOHa CTHUITY/IMCAaHO MTPAaBUIO O TEPETY JOKAa3UBama.

[Tpema oxmpenbama u jemHor u gpyror 3I1I1-a yKoIWKO Cyn Ha OCHOBY
U3BEJEHUX JI0Ka3a HE MOJXKe ca CUIypHOIIhy [ja YTBPOU HEKY YUIEHHULY, O
MOCTOjalky YNKBEHULIE 3aK/byynhe TPUMEHOM MTPaBUiIa O TEPETY NOKa3UBamka.
CrpaHka Koja TBpAH [1Ja UMa HEKO IpaBo, CHOCH TEPeT JOKa3HBamba YHHEHULIE
Koja je DUTHA 3a HACTaHAaK WM OCTBApUBAKE MpPaBa, akO 3aKOHOM HUje
npyraudje ompeheHo, a cTpaHKa Koja OocliopaBa MOCTOjale HEKOI Ipasa,
CHOCH TepeT OoKa3uBaka UYHWHEHHULE KOja je CIpeyusa HaCcTaHaK Hid
OCTBapHUBamke MpaBa WIM yCjeq Koje je mpaBo MpecTano Ja IMOCTOjH, aKko 3a-
KOHOM HHUje OpyKuHje ogpeheHo.

KonayHo, Kajla je y muTamy cagpXMHa CaMOI 3axTeBa, a MoCedHO
ONpENE/bEE BUCMHE HAKHAZE 3a MOBpeNy MpPeJMETHOr MpaBa, CXOOHO Ce
npuMemnyjy ogpende wi. 192. 31111-a (Bunetu neo V.).

I1. PasyMHH pOK ¥ IIpaBO Ha HaKHamy

[Ipema cxBatawy BKC-a, pasyMHH pOK je ONTHMajaIHO NOTpedHO
BpeMe JIa ce OJJIy4YH O HEKOM MpaBy CTPaHKe Koje je cIOpHO, Ia 6u ce
OTKJIOHHJIA HEH3BECHOCT H CTPAaHKa UMaJjia Ca3Hame 0 TOME Ja JIH joj TO
MpaBo MpHIIaJa WIH He, YUMe Ce MOCTH)Ke U MPaBHa CHTYPHOCT.

OHo wTO je mpennarayy, Tj. MOAHOCHUOLY 3axTeBa 3a 3alITHUTY IpaBa
HajBa)XKHHUje OOHOCH Ce HaKHany 300T Ayror Tpajawa MOCTYIKa, OZHOCHO IO-
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CTyIKa KOjU je Tpajao Ay»e off ONTUMATHOT MOoTpedHOT BpeMeHa M Ha KO-
HAUHO OKOHYame MOCTYIKa 300T KOT je ¥ MOJHEeO OBaj 3aXTEB.

Ynan 80 3akoua o ypehewy cygosa Kaxke na YKOIUKO HaAIEKHU BUIIN
CyZ yTBPOM [a je 3aXTEB IOAHOCHOLIA OCHOBAH, MOXE ONPENUTH IPUMEDPEHY
HaKHaJy 3a MOBpeAdy IMpaBa Ha Cyhewe y pasyMHOM POKY U OLPEOUTH POK Y
KoMe he HM)XM CyZ OKOHYATH NOCTYIaK y KOMe je YYMbeHa [0Bpesia npasa
Ha cyheme y pa3yMHOM pOKY.

Jlaxie, IPOMHKCAHO je fa CyJ MOxce OLPENUTH IPUMEPEHY HaKHany Kana
je 3aXTeB OCHOBaH, LITO IPAKTUYHO 3HAYU Jia je CyNy OCTaB/bEHO JUCKPEIH-
OHO NPABO [1a HAa OCHOBY COIICTBEHE OLleHEe OJpenH fa jH he mocynuTtu
HJIH HEe OBY HaKHaJy, 4YaK H KaJ je 3aXTeB OCHOBaH. 3Ha4H [1a JIHIIe KOjeM
je yrepheHa nospena npasa Ha cyheme y pa3yMHOM POKY MOXe OCTaTH
0e3 oBe HakHage.

C opyre cTpaHe, Kaza je 3aXTeB OCHOBaH, Cyl MOpPd OPENUTH POK y KOMe
he HWXU Cyl OKOHUATH MMOCTyNaK y KOMe je Y4UmbeHa MoBpefa.

I11. buTHe ynwBEHULIE 3a YTBphHHBame NOBpENE IpaBa Uilx
ITa je MOTPeDHO 3a yCIeX ca 3aXTEBOM

CBe IpeTX0HO HABENEHO Y OBOM TEKCTY, TPEACTaB/ba YBOA Y HajBaKHU]H
IE0 KOjU Ce ONHOCH Ha YMHEHULE KOje YTBphyje Cyn NPUIMKOM OLEHE I10-
Bpejie NpaBa Ha Cyheme y pasyMHOM POKY.

Kao wo je Beh peueno BKC-a je y jyny 2014. rogvHe JOHEO TpH pellena,
y KOjuMa je OTy4YyHMBao O MOBPEAU OBOT MpaBa, Tj. YTBPHUBAO [a JIU je POK
y KOMe Cy HWXH Cy[OBH OJUTyYMBAIM O HEKOM IIpaBy CTpaHKe pasyMaH WiIH
He. OHO IITO je BaKHO HAalIOMEHYTH jecTe Jla Ce y CBa TPH CJiy4yaja pPafguio
NIapHUYHUM NOCTYNLIHMMA KOjH Cy 10 CXBaTamwy [IOJHOCH/IALA 3aXTeBa Tpajalu
Ipefyro, ald U TO [a Ce CBa TPU pellewma pasiUKyjy y Mnomiefy KOHauyHe
omnyke BKC-a. Y jennom ciy4ajy 3axTeB je ondUjeH Kao HEOCHOBAH, Y Ipy-
roM ytBpheHa moBpeja mpaBa Ha cyhewe y pasyMHOM POKy, alnd Oe3
nocyhuBama HakHaze, ok je y Tpehem mopHocuouy nopep yrsphene mno-
Bpefie npasa, JocyheHa U NpuMepeHa HaKHaja.

Y 0oBUM pellemHMa UCTAKHYTE Cy YWHEHHULE KOje Cy HApOYUTO OWUTHE
(unu HedUTHe) 3a O[UIYKy CyAa IO 3aXTEeBY 3a 3alUTUTY IPEAMETHOT MpaBa.

II1.1. Bpcra ciopa

ITpe cBera, no cxBarawy BKC-a, cyql NMpUIMKOM OlleHe MOCTOjama Mo-
BpeJe IpaBa Ha Cyheme y pa3yMHOM POKY, MOpa Y3€TH Y 003Up BPCTy CIIOpa,
OJHOCHO Ja JIH C€ PaJH O CIIOPOBHMA 3a KOje je MPOIHCAaHO pellaBame
[0 XUTHOM NOCTYIIKY.
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Ha npumep, kaja je y nuTamy HOCTYyNaK y NapHHIIaMa H3 pagHHX
OHOCA HIH MOBOOOM KOJEKTHBHHX YTOBOpa, 3aKOHOM O MAPHUYHOM I10-
CTYTIKy NPOIHCAHA je XUTHOCT y MOCTyIawy CyAoBa (3aKkoHOM O pafy, mpe
M3MEHA U [ONyHa 3aKkoHa ofjaBmeHux y ,Cn. rmacuuky PC”, &p. 75/2014,
dwa je mponucaHa odaBe3a OKOHYABAaKka PAJHOT CIIOpa Y POKY Of 1IeCT Me-
ceuy, anu je oBa oxpenda OpucaHa jep Cy POKOBM 3a IMOCTyNamwe CyNoBa
peryiucaHy nocedHUM MPONMUCUMA).

Y pewewy BKC-a, P4 p 12/2014 o 13. jyna 2014. roguHe, CyZ KOHCTaTyje
cnenehe: ,Kaga ce uma y eugy ga ga ce pagu o ciopy 3a HoHUWAj 0gLyke 0
tpeciianky paguol ogroca, Koju je xuitine upupoge, 3a Koju je upema 3axony
0 pagy upegeuhen pox 0g wecii Meceuu 3d 1welioso pewasare, gea uepuoga He-
axiuenociiu Auenayuonol cyga y b. xoju yxyiino usnoce oxo 40 meceyu, He
MOTy ce CMATpaitiu pasyMHUM 8PEMEHOM HUOTHPEOHUM 3a 0KOHUAE 0601 ciiopd.”

IT1.2. CroxxeHOCT IpegMeTa

Ipyra duTHa yuMkeHUla 3a yTBphHBawe MocTojama MoBpele mpasa Ha
cyheme y pasyMHOM POKY je CJI0KeHOCT npenmeta. [1py ToM kaga roBOpUMO
0 CJI0’K€HOCTH MOJ, OBUM TIOjMOM TOApPa3yMeBa Ce H YHBheHHYHA H MpaBHA
CJI0KeHOCT mpegmeta. Hnop. mocTtojawme cinoxkeHoctd mpegmera BKC
KOHCTartyje y pewewy, P4 r 14/2014 on 27. jyna 2014. roguHe y KOM je og-
JIYYXO O 3aXTeBY 3a 3allITUTYy ITpaBa Ha Ccyherme y pa3yMHOM DPOKY, a KOjH je
npeanarady M. C. mopHesia MOBOAOM TOCTYNKa KOjU je TOKpeHyla pagu
yTBphewa U npepaje 3ajeSHUYKU CTeYeHe UMOBUHE KOjy je cTeksia y dpaky
Ca TafalllbUM CYIIPYTOM U IOPOAUYHOj 3ajeJHULIU Ca BeTOBUM POIUTE/bUMA.
Y xonkpetHom ciay4dajy BKC uctuue: ,IIpegmeii je uureHUUHO CLOHCEH, jEp je
HEOUX0gHO YWBPGUTU GOUPUHOC C8AKOT 0g yUeCHUKA y ClUuuary upegmeinne
UMOBUHE, d W0 3axiiesa Upudasmare HOWpPeOHUX U3seWAjd 0 UpUMAHUMA
u dpuxoguma CHUpAHAKd, KA0 U Gewliliauere HUPEKo BEWTAKA €KOHOMCKO-
Qunancujcxe ciapyke kao u ipahesuncke ciipyxe.”

I11.3. ITonamamwe cyma, CTpaHKa H OPYTHX yY€CHHKA Y MOCTYIKY
(mompHHOC Tpajamy MOCTyIKa)

Panu oueHe fa M je my’KMHA Tpajawa ofpeheHor, oBIe KOHKPETHO Hap-
HUYHOI NIOCTYIIKA 3af0BOJ/bHIIA 3aXTEBE Pa3yMHOT POKa, IOTPEDHO je aHAIH-
3HpaTH KaKo MOHallalke CyJa Tako H NMOHallalke NapHHYHHX CTpaHaKa
H JPYTHX y4ECHHKA Yy MOCTYNKY, a NOCEOHO MOSHOCHOLIA Ipeasiora 3a
3aLITUTYy IpaBa Ha cyhemwe y pa3yMHOM POKY.

Y pewewy, P4 r 14/2014, BKC je yTBpAMO [ia je y TapHUYHOM MOCTYIIKY
BUILIE ITyTa [J0JIa3WJI0 [0 O4JIarama POYMILTA 3a [VIaBHY pacipasy 300r HOBUX



Ynanuu 49

npejiora MyHOMOhHHUKA TY>KW/bE, OHOCHO MOJAHOCHOLIA 3aXTeBa 3a 3alUTUTY
npaBa Ha cyheme y pasyMHOM pPOKy. IlyHOMOhHHK je Ha BHUIlEe pOYMIITA
npepyarao npudasbame pasUYUTHX JOKYMEHaTa, U3BELITaja, NOMYHCKUX
BElITaYema, NOAATHUX Caclyllamka CBeJoKa, 3aTUM CaMa Ty)XHW/ba je 3axTe-
Basia u3ysehe cynuje y TOM IOCTYIIKY.

KoHKpeTaH npuMep y HaBe[leHOM peLlewY, TPefCTaB/ba OCTyName CyAa
U CTpaHaka, y CUTyallju Y KOjoj je MyHOMONhHMK je NpemIoXKUO HOBO
BelITayewe, a IPU TOM HUje CTaBUO ofipeheHH Mpeasor 3a OBO BeLITaYeHe
HUTH je NPEAJIOKEH BEIITAK, TE€ jeé CyA OCTaBHO POK 3@ JOCTaBy NOJHECKA Y
KoMe he TayHO HaBECTH NPEeNJIore 3a BELITaueme U MPEeAJIore 3a BeLITakKe.
[IpunvKkoM OBaKBOT MOCTyIawa, Cyl HUje BOAUO padyyHa O MPOLECHO] OHC-
LIMIJTMHY CTPaHaKa, OJHOCHO Tpedario je ja CAaHKIJMOHUILIE OBAKBO NIOHAIAKbE
a He Ja ogpeau ojyiarawe poumiuta. C aApyre cTpaHe, MyHOMOhHUK je 1o y
odaBe3u fa 0oMax NPeIIoKU KOHKPETHO Ha KOje Ce OIHOCH BELITaYeHme, Kao
Y BEIITaKa, a He 1a TPaKU POK 33 HU3jalllbEme.

Y cBum HaBeneHuMm cutyanujama, BKC je ,Barao” mompuHOC Cyzna U cTpa-
Haka, OJHOCHO MyHOMOhHMKA, OJJHOCHO Y3MMao je y 003Up YHju JOTPUHOC
OIlyTOBJIaYEHY MOCTYNKA j€ MPETeXHUjH.

I11.4. 3Ha4aj caMoT mpaBa CTpPaHKe Koje je IpeIMET MOCTyNKa

Hako 1o excrmuuuTHO He Kaxke, BKC unak ysuma y o93Upom U IpaBo
CTpaHKe 0 KOME CE OITy4YHUBas0 y MOCTYNKY YHje je Tpajame MpeaIMeT 3aXTeBa
3a 3aLITUTY MpaBa Ha cyhemwe y pasyMHOM POKY.

Taxo y pewewy P4 p 12/2014 ce panu o Tyxd4 pagy NOHULITAja OATYKe
0 OTKasy yroBopa O pany, Tj. TpaBO Ha paf je YyTPOXEHO y OBOM CIIy4ajy:
n---DAGHAMA AUETAUUOHOT Cyga TiospeheHo tipago Ha cyherwe y pasymHoOM POKY,
jep Huje otxIoweHa UPasHa HEU3BECHOCTI y Ti01Tegy 1€10601 ipasd Kaje je og
cywiiuncke — el3uciieHyujaane eaxHociau.”

Haxne, BKC je unak y3eo y 0d63up na ce y 0BOM CTy4yajy paguio o ,He-
pasyMHOM” POKy 3a OZUTYKY O ITpaBy Ha paji IOJHOCHOLIa 3aXTeBa, Kao je[THOM
0[] OCHOBHUX JbY/ICKHX ITpaBa.

IV. OnrepeheHocT cyna u cyauje

CraB BKC moBomom yrtuiaja onrepeheHOCTH cyma WIH KOHKPETHOT
CyIyje Ha Tpajame MOCTyIKa y KOMe Ce OTyYHBAJII0O O HEKOM IpaBy MOA-
HOCHOLIa 3axTeBa 3a cyheme y pasyMHOM DOKY je fla KOA OlieHe IOy)KHHe
Tpajama MOCTyNKa KOju He UCITyhaBa 3aXTeB Pa3yMHOT POKa He y3HMaA ce Y
003up onTepeheHOCT cyna WIH KOHKPETHOT CyaHje dpojemM mpenmera.



50 BPAREY 6poj 1-2/2014

V. Onpenemerbe 3aXTEBA y norieny BUCHHE HaKHaAe

Ha xpajy onet nona3suMo [0 CXOHE NpUMEHE ofpenada 3akoHa O BaH-
NapHUYHOM IOCTYIIKY U 3aKOHA O MTaPHUYHOM MOCTYIIKY KOJ 3aLITUTe Mpasa
Ha cyheme y pa3yMHOM POKY, ¥ OBOT ITyTa y NOIJIely BACHHE IT0OCTaB/bEHOT
3axTe€Ba, OOHOCHO BUCHHE ITPUMEPEHE HAKHAJIE.

Y. 8B 3akoHa 0 ypehemwy cynoBa nponucyje cxogdy npumeny 3BIl-ay
noryiefy HakHazie 3a IOBpeqdy MpaBa Ha Cyheme y pasyMHOM POKY, a HEeros
ywiaH 30. craB 2. gasme ynyhyje Ha ompende 3I1IT-a.

Tako, mpema cxBatawy BKC, 3axTeB 3a HAaKHagy Mopa OMTH onpelebeH,
OOHOCHO MOpa Ceé MPEIH3HO HAaBECTH BHCHHA IIOCTaB/bEHOI 3axXTeBa.
YKO/IMKO ce 0Baj yCJI0B HE UCIYHH, CyA Hehe JOCyAUTH HakHaAy, UaKo je
YTBPAMO TMOBpedy Mpasa Ha cyhewe y pasyMHOM poky. Kaxko je 3akoHOM 0
MapHUYHOM MOCTYNKY, ogpendama unaHa 192. koje ce CXOOHO MPUMEBY]Y,
IIPOIKCAHO LITa MOPa [la CafpXH 3axTeB, U3mel)y octanor ogpeheHu 3axTes
y TOIJIeNy [VIaBHE CTBApU U CIIOPENHUX Tpakema, MOJHOCHIAL KOjH HHje
IPENH3HPA0 BHCHHY NOCTAaB/bEHOT 3aXT€BA KOjH C€ OJHOCH Ha NMPHME-
peHy HakHaly 3a NOBpeAy npaBa Ha cyheme y pa3yMHOM pOKy, cyA Hehe
HU JOHETH OMIyKy O HaKHajH, jep MOOHOCH/AL, 3aXTeBa HUje ONPEAeIro
BUCUHY HakHage (Pemewe BKC-a, P41 11/2014 og 16. jyna 2014. rog.).

VI. ITpaxca ECJBII

Y norneny yTBphuBama Ja /M je MpaBo Ha Ccyhewe y pa3yMHOM POKY
nospeheno, EBporncku cyn 3a JbyAcka mpasa 3ay3eo je ogpeheHa cxpaTama
KOja y CYLITHHH MpeNCTaB/bajy MEPWIA 3a OLIeHy Tpajawka Cyhema y pasyM-
HOM DOKY.

Y 0BOM CMHCITYy, HAapOUYUTO je BakKHa Ipecyda IO MpencTtaBLy Op.
30979/96 — Frydlender npotuB ®panuycke, ox 27. jyna 2000. rogune. ¥
ctaBy 43. ose npecyne ECJbII kaxe cnepehe: ,..."otipasganocii” gymcune
wpajara UoCWyuKa Mopad UEHUTIU y C8ETLILY 0KOTHOCTIY Upegmelid U 103UBareM
Ha cregehe Kpuitiepujyme: CIOMEHOCT Clyuajd, HoHauarwe AogHocuoua tpeq-
ciuaexe u penesaniinux 6Iactiy u wild je y tutiary 3a ogHocuoua y ciopy.”.

Takohe, y npecynama no npeactasuu op. 35382/97 — Comingersoll SA
npotus [lopTyrana og 6. ampuia 2000. ronuHe (ctaB 19) i Silva Pontes npo-
tuB [lopryrana mo npencrasuu op. 14940/89 on 23. mapta 1994. ronune,
ECJBII je 3ay3eo cTaB ia ce pa3yMHOCT Iy»>KHHE Tpajama ocTynka yrephyje
y CBeTJIy OKOJTHOCTH ITpeIMETa U MO3HBakeM Ha KpuTepHjyme yrBphene
npakcoM Cyzna, mocedHo C10KeHOCT IpeaMeTa, NoHallalke NOSHOCHOLIA
H Ha[JIE)KHHX OpraHa, Kao H IITa je OHI0 y mMHUTamy 3a HOSHOCHOLA Y

cropy.
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Haxne, ounrnenHo je pga ce 1 BKC Boguo 0BUM MeEpWIMMa NPUINKOM
OlUly4MBama 0 pasyMHOCTH poka cyhema y rope HaBeIEeHUM peELIeBUMa Of
jyna 2014. ropuse.

VII. ITocedaH 3akoH O 3alUTUTH ITpaBa Ha Cyheme y pa3yMHOM POKY

Y jyHy oBe roguHe odjasmbeH je Haupii 3axona o 3awitiuiiu iipasa Ha
cyhewe y pasymuom poxy. Y odpasiioxemy OBOT HaupTa CTOjU a HOBEJE
3axkoHa o ypehewy cynosa u3 2013. rofvHe KOjuMa je peryaucaHa 3allTUTa
npaBa Ha cyhemwe y pasyMHOM POKY, IPeJCTaB/bajy BaXkaH, a/ld He U JOBOJ/baH
KOpakK y 3alITUTH OBOT MpaBa, Te Aa je notpedbaH mocedaH 3aKOH KOju OU y
LeJIMHU ypehuBao npaBHA CpelcTBa KOjUMa ce WITUTH OBO IPABO.

Taxohe, craBoBu u3 npakce ECJbII (nmpe cBera u3 cinyuaja Frydlender
npotus ®paHiycke), y norjieny MeEpUIa pa3yMHOCTH poka cyhemwa, yCBOjeHH
Cy U 'y OBOM HalpTy, @ HAPOUHUTO [la Ce€ y CBAKOM CJIy4yajy MOpa BOOUTH pa-
YyHa 0 NOCeHHOCTH KOHKPEeTHE NMpaBHe CTBApH, WTO Ou Tpedaso Aa fAa dex-
CUOUIIHOCT OBOM 3aKOHY.

Kaxsu he duty peannu edexkTH YKOIHMKO OBaj 3a caja camo HaLpT 3a-
KOHa [T0CTaHe J1eo MO3UTHUBHOT 3aKkoHojaBcTBa Cpbuje, Bunehe ce oner kpos
CYICKY IpaKCy KOja je uMasa OYWriefaH yTUlaj 1a jeJHO O OCHOBHUX MPaBa
YCKOPO Ao0Hje 3alITUTY KpPO3 nocedaH 3aKoH.
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OCHOB ITPOBJIEMA KOJ 3ATE3HE KAMATE

Caxertak

ITo MULIJbEHY ayTOPa TEKCTA, OCHOB ITpodIeMa KOf 3aTe3He kaMmare je y beHOj IPUPOLH,
OIHOCHO cymTHHHU. [TpodneM je mporsBon HepasyMeBamwa TEXHUKE MHCaba MPONUca Off
CTpaHe KpeaTopa 3akOHa M HecxBaTama Inorpede 3a jacHUM #edHHHCABEM U
IpenusupameM 1ojMoBa. I10 0BOM MUILIbERY, Off TPUPOJie MHCTUTYTA 3aBUCU U HETOB
tTpermaH. Huje cymrrHcky OuTHO Kako he 3aTe3Ha kamara HUTH ocTaB/beHa, Kao Ka3Ha
WIN Kao npocTo odewtehewe, Win KomOMHaLMWja, Beh Aa To Mopa OUTH JOCIEfHO
CIIPOBEAEHO. AJIM NIpE CBEra NOTPeOHO je jaCHO YTBPOUTH CBPXY AOHOILIEHA MPOMHCA U
IITa Cé HerOBOM IIPUMEHOM JKeJH MmocThhH.

YBog

Hako je mpouwio (penaTUBHO) AOCTa BpeMeHa Of oYeTKa MPUMEHe aK-
TYeJIHOT 3aKOHa KOjUM Ce PETry/ulle CTOIa U HauyMH 0oDpayyHa 3aTe3He Ka-
MarTe, YMHU CE Oa CTBAPU y TOM MOTJIedy HUCY HUIITA DO/be HU jacHUje, bap
aKo ce TOIJeNajy TPeHYTHA MOCTyNawka U CyAcka MpaKca.

IMoncehamo, akryenuu 3axon o 3amesnoj kamamu (,,Cn. rmacaux PC”, 6p.
119/2012), ctynHo je Ha cHary 25. genemdpa 2012. roa., kaga je npecrao
Ia BaXH 3aK0H 0 UcCUHU ciioiie 3aitesre xkamaiie (,Cin. muct CPJ”, dpoj 9/01
u ,Cn. rnacauk PC”, dp. 31/2011 u 73/2012 — YC). TloTpeda 3a HOBUM 3a-
KOHOM Yy 0BOj 0071aCTH, jaBuia ce HakoH Ognyke Yciwiasnoi cyga Petiyonuxe
Cpouje époj 1¥3- 82/2009 (,,Cnyxdenu rnacuuk PC”, &p. 73/2012) kojom je
yTBpheHo fa onpenda wiaHa 3. ctaB 1. 3akoHa o eucuxu cioie 3auie3He Ka-
maiae (,Cnyxbenn nuct CPJ”, dpoj 9/2001 u ,,Cnyxbenu rmacauk PC”, bpoj



Ynanyu 53

31/2011), y meny koju riacH: ,IpUMEHOM KOH(MOpPMHe MeToje”, HHje Y ca-
IJIacHOCTH ca Ycwiasom Petiydnuxe Cpduje, anu v 350r 3abpaHe aHATOLIM3Ma
(,KamaTe Ha kaMary”) mponucaHe 3akoxHom o odnuiavuornum oguocuma (,,Ciu.
nmuct COPJ”, 6p. 29/1978, 39/1985, 45/1989 (YCJ), 57/1989 u ,Cn. nuct
CPJ” 31/1993). Y cymrtunu, TO je 3Hauuso aa he ce ydymyhe xamata obpa-
YyHaBaTH Ha OCHOBHHU [IyT, a He Ha AyT yBehaH NmpeTxofiHO obpayyHaTom
kamatoMm. [Tpu ToM, HaBemeHoM omnykom YC Koja je cTynusa Ha cHary 27.
jyna 2012. ropune, HUje ogpeheH HOBU MeTox oOpadyyHa, HUTH TO CIaja y
HaJJIeKHOCT YCTAaBHOT Cyna, Mana je dumo jacHo Ja he ce mpuMemHUBaTH
npocT MeTog odpauyHa, WTO ce yOp3o HakoH JoHowewa OYC-a ompasmio
Ha U3MeHe 3aKoHa Koju ypehyjy nocedHe 0b1acTv y OHOM Jiey KOju je mpo-
NUCHBA0 KOH(MOPMHHU MeToA (3axox o Hopeckom UOCTYUKY U UOPECKO]
agmunucpavuju unu Llapuncku 3axon). Beh naHom odjaBmuBama, oBa 0Of-
nyKa je v3asBaia OpojHe peakuuje, jep HeZOYMHULE KOje je CTBOpUiIa HUCY
dwie HU Maso 3aHeMapsbuBe. 300r OBAKBUX HEIOYMUIIA U IIpe cBera norpede
Ia Ce jaCHO NMpeuusupa MeToj odpadyHa 3aTe3He kamaTe, OYEKHUBAO CE afeK-
BaTaH OATOBOP 3aKOHOJABLA KOjU je Tpedao a uX OTKIOHH.

AyTOp 0BOT TEKCTa C€ OBOM IIPOOI€MAaTUKOM DaBHO rOlMHAMA y Pa3HUM
TEKCTOBMMaA, IIPE CBera ca CTAaHOBUIITA IPUMEHE MPaBHUX HOPMH y CMUCITY
npaswia nocrynamwa. OBUM TekcToM ce Hehe obpasnaratv cama 3akOHCKa
peliema, HUTH HeJoyMHulLe, Beh ce mMOoKyllaBa yKa3aTH Ha (II0 MUILJbEBY
ayTopa OBOTI TEKCTa) CaM OCHOB Ipodnema.

YrmeHulla, HOBHM 3aKOHOM Cy KaKO-TaKO pelleHH IpodieMH KOjH
Cy IOCTOjaJIH, HIIP. METOJ] 0OpadyHa 3aTe3He kamarte, 00pauyHCKHU [IepUOIH,
Te 00pauyH 3aTe3He KamMaTe Ha M3HOC Iyra KOju IJIaCHh Ha CTpPaHy BajyTy.
buTHO je HarmacuTH Ja ce oapende 3akoHa o 3aile3Hoj KaMalliu He IPUMERY]Y
Ha Iy’KHUYKO-TIOBEpUIauKe OJHOCE 3a KOje Cy BHCHHA CTONE U HAYUH 00-
payyHa 3aTe3He Kamare YTBpHEeHH OPYyTMM 3aKOHMMA, Kao IUTO Cy 3dK0H 0
Hopeckom focmyiiky u tiopeckoj agmunucwpavuju (,,Cn. rmacauk PC", dp.
80/2002, 84/2002—wucnp, 23/2003-ucnp, 70/2003, 55/2004, 61/2005,
61/2007, 20/2009, 53/2010, 101/2011, 2/2012—wucnp., 93/2012, 47/2013,
108/2013 u 68/2014) unu LHapuncku 3axo (,,Cn. tmacauk PC”, 6poj 18/2010
u 111/2012).

bpojuu cTpyuwmanu cy ce DaBUIM OBUM MHUTAakHUMA U TyMayWId UX HA
pasHe HauuHe. Y 3aBUCHOCTH O]f TyMauemwa 3a UCTe U3HOCE OCHOBHOT Jyra
1odMjamMo pasIMUUTE U3HOCE KamaTe y UCTOM IEPHOLY. Y IpPaKCH jep joul
Beha momerwa. U3rnepa ga je Hewrto 3adopaBibeHo.
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I. OcHoB npodnema

['me je ycTBapu oCHOB mpodsiema’?

[To mumbewy ayTopa OBOT TEKCTa, MpodjeM je y MpHPOOH 3aTe3He
KaMaTe H Hepa3yMeBamwy TeXHHKe ITHCamka MPOMHCA O] CTPaHe KpeaTopa
3aKOHA, KOjU Cy eKOHOMHCTH, [la UM Taj HeJOCTaTaK MPABHOT NMPAKTUYHOT
U TEOPETCKOT 00pa3oBama HE MOXKEMO HU 3aMepaTH IpeBUILE. YKOJIHUKO Ha
npuMep, dWIO KOMe HamjieXXHOM y MuHHCTapcTBY duHaHcHja, HaponHoj
banuu Cpbuje wnm ocodama Koje Cy y4ecTBOBaJIe Y MPUIPEMH 3aKOHCKOT
npeJiora, MOCTaBUTe KOHKPETHO MHUTawme (a IUTO je U yUUHEHO OJi CTpaHe
ayTopa), 1iTa je 3aTe3Ha kamara Mo CBOjoj CylITUHH, NodbuheTe oArosop na
je To Ka3Ha 3a HeUCNyweme 0baBe3e Ha BpeMe.

Ila ¥ je oHa TO 3auCTa MO CBOjOj CyWITHHU? [la K je OHa caMo To, U Jia
v 1o Tpeba duTH y Hamem npaBHOM cucteMy? Koja je meHa cBpxa?

I1. KamaTe — mojaM u PyHKIHja

[lTa je xkamaTa yomure?

Kamara (enrn. Interest, HeM. Zins, kof Hac paHHje KOpULUIheH Ha3WB
HHTepec), HajlIMpe pevyeHo je, HakHaAa 3a kopHinhewe Tyhux 3aMjembHBHX,
IIOKPeTHHX CTBAapH, Hajuemrhe HoBua. IheHa BUCHHA ce oIMepaBa mpema
BHCHHH INIaBHHIIE H Tpajaky kopHinhemwa ucre. Kamare ce 4eCcTo Ha3HUBajy
H IHBHJIHHM WIH Ipal)aHCKONpPaBHUM IUIONOBHMaA (32 Pa3/UKy Off MpU-
POIHUX IVIOJOBA) jep Ce CTUYy Ha OCHOBY IIOCTOjama HeKOr rpah)aHckonpaBHOT
ogHoca. lJMBUIHY IUIONOBY HUCY JJakile PUHOC CTBApY KOjU OHA Jaje cama
no cedu, Beh pesystaT HEKOT IIpaBHOT ocia (3ajma HIp.). [laBama y odase-
3aMa pas3TMYUTHM Off IVIaBHULIE WU y pafly, laBama Koja HUCY OOMEDPEHa 10
Tpajamy Kopuilhemwa HEro mnayumaaHO U C/1. HUCY kamare. Ilo OCHOBH Ha-
CTaHKa, HajlIupe pevyeHo, kamare ce Jiefie Ha 3aKOHCKe (usurae legales) u
yrosopHe (usurae conventionalis). KamaTe cy nmpBeHCTBEHO U Hajuelrhe
DaHKapcka KaTeropuja, To je LieHa HOBLA.

3aKOHCKe KamaTe HMajy CBOj OCHOB y 3aKOHCKOj HOPMH KOjoM ce
oyxHuky Hamehe obaBe3a mmahawa kamare y3 Bpahame riaBHHIIE.
HajnosHaTHje 3akOHCKe KamaTe Cy 3aTe3He WIK MOpaTOpHe Kamare, Koje ce
Harutahyjy OyKHMKY KOjU 3aKaCHM C UCIyHBEHEM HOBUaHe o0Bese. Bucuna
CTOTIE 3aTe3He kamaTe yTBphyje ce 00MyHO NOCeDHUM 3aKOHOM WU IPYTUM
IIPONMCHUMA, U BPJIO YECTO Ce MEWA Y 3aBUCHOCTH Of] KpeTawa HHGIauuje U
€KOHOMCKe ITOJINTHKE JpkaBe. 3aTe3Ha Kamara Ce Y YIIOpeJHOM IIpaBy Tpe-
THPa ¥ TYMa4yM PasHOJIMKO, YaK U y 3eM/baMa Y oKpyxemy. [TocToje cuctemu
TIe je TO Ka3Ha aJiu U re je BpcTa odbewrtehewa, cucTeMU (PUKCHO YTBPHEeHUX
cTOma 1o CTomna Jo0HjeHuX pasHuM dhopMyiama odpadyHa.
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Pennmo, y eHIJIeCKOM je3uky mocrtoje TepMuHH ,Default interest” koju
je kamara Kojy no3ajMspuBady, Jy)KHUK, Ii1aha ako He UCITyHH YroBop, ¥ Beha
je oo KoMeplHjajlHe jep CampXu y CedW PHU3UK MO033ajMULE U HEHOT
HeBpahama. [lasbe, mocToju ,Interest in Arrears” — kamaTa y JOIEBH, KamMaTa
Koja ce m1aha MepHOJUYHO TOKOM Tpajama KpeJuTa y OFNHOCY Ha NaTyM
nocneha. Anu noctoju u ,Deferred consumption” koja je jegHaka uHGIaLUjU
Y MMa 3a UWb jeIUHO [a OYyBa peajHy BPEIHOCT HoBLA. Kako je kon Hac
MOCTaB/bEHA, 3aTe3HA KaMaTa UMa eJleMeHTe CBera HaBeJeHor, allu HajBUlle
KasHe.

Y Teopuju ce kaxe na pyHKIHje 3aTe3He KaMaTe MOTY OHTH Ka3HeHa
(ka3Ha 3a Oy»KHHKa 300T BHerose JOUKe), MOOCTHL@jHA (TOACTHLA) 3 OYXK-
HUKa Ja BplM Iulahame Ha BpeMe) , Kao ¥ 3alITHTHA (0de3deheme nosepu-
oua fa Oyne peanHo HakHaheH). Kamare cy akmecopHe H Hede/bHBE 0Of
IJIaBHOT JyTa CBe [0 werose uciuiare. [IponucH o 3aTe3HHM KaMaTama Cy
IPHCHJIHOT, HMIIEPAaTHBHOT KapaKTepa, U YITOBOpHE CTpaHe UX HE MOry
caMe MEemaTH.

I1.1. 3aTe3Ha kamaTta Koj Hac

[lra je on cBera Tora 3aTe3Ha kamarta KoJ Hac?

Cepxa 3are3He kamarte npema 3axkoHy o oonuiavuonum ogrocuma (,,Ciu.
muct COPJ”, dp. 29/78, 39/85, 45/89-YCJ, 57/89 u ,,Cn. muct CPJ” 31/93)
—y masseM Tekcty: 300, HUKAKO e He CME UCIYLITAaTH U3 BUAA, OGHOCHO
30or yera oHa NOCTOjU Kao Kateropuja. Ty ce He pagyu caMo O UHTEpecy, Tj.
KaMaTH Kao 3apafy, HUTU KaMaTh Kao BPCTH YTOBOPHE Ka3He, jep Cy HaBe-
IeHe Kateropuje nocedHo objamimeHe U fedUHUCAHE HAaBEIEHUM 3aKOHOM.
300 o 3aTe3H0j KamaTu Kaxe (wi. 277-279):

— Iy)XHHK KOjH 3aJOLIHH Cca HCITyHheHheM HoBUaHe oDaBese oyryje, mopen,
IJIaBHHIIE, H 3aTe3Hy KaMaTy IO CTONH yTBpl)eHOj 3aKOHOM a ako je
CTOTa YTOBOPEHe KaMare BUIIIA OJ] CTOTe 3aTe3He kaMaTe, OHa Teue U Iociie
IyKHUKOBE JIOLIHE.

— IToBepuiian HiMa MPAaBO HA 3aTe3Hy KaMaTy 0e3 o03upa Ha TO A i je
NpeTpneo KakBy WITETy 300r Jy)KHHKOBE JOIKE a aKo je mTeTa Kojy
je moBepmian nperpmneo 300r Jy)KHHKOBOT 3aJolkbenha Beha ox u3Hoca
Koju Ou modHuo Ha UMe 3aTe3He KaMaTe, OH UMa NPaBOo 3aXTeBaTH pas-
JIUKY IO MOTIYHe HaKHaJe WITeTe.

— Ha pocneny, a HencniiaheHy yroBOpHy HJIM 3aTe3HYy Kamary, Kao H Ha
Ipyra gocrnea NoBpeMeHa HOBYaHA JaBama He Teye 3aTe3Ha KaMara,
H3y3€B y CJlydyajeBUMa Kaja je To mocebHUM 3akoHOM ofpeheno. Ha usHoc
HencruiaheHe kamMaTe U Ha MOBPeMeHa I0CTeNla HOBUYaHa JJaBawba MOKe Ce
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3axTeBaTH 3aT€3Ha KamarTa caMmo Of laHa KaJ je Cyly NMOJHECEH 3aXTEB 3a
BEHY UCIUIATy.

YroBopHa kamara je jacHo oaBojeHa (ui. 300. no 402. 300), u oHa je
y3 H3BeCHa 3aKOHCKa OrpaHHYema CTBap BOJbE yroBapava. Ty ce pagu o
3apajy Ha MIaCUpaHM KamuTas.

C mpyre cTpaHe, yTOBOpHa Ka3Ha je HELITO CACBUM IPYyro U JepHUHHCaHA
je un. 270. mo 276. 300. Hakne, 300 kaxe Oa ce MOBEpHIALl U TYKHHK
MOTY YTOBOPHTH Aa he IyKHHK IIJIATHTH NOBEPHOIy ogpel)eHH HOBYUaHH
H3HOC WIH NPHOAaBHTH HEKY APYTy MaTepHjaIHy KOPHCT aKO He HCITyHH
CBOjy 00aBe3y HJIM aKO 3aJOIJHH Ca B€HHM HCIyBEeHheM, H TO je yro-
BOpHaA ka3Ha. CMaTpa ce Aa je Ka3Ha yroBOPeHa 3a CIy4yaj Ja OYKHHUK 3a-
DOLHU Ca UCIYHBEHEM, aKo LITO APYTO He TPOU3JIasy U3 Camor yroBopa anu
YrOBOpHA Ka3Ha He MO)Xke OWUTH yroBopeHa 3a HOBYaHe odaBe3e. HauuH
onpehrBama yroBOpHE Ka3He je c10bomaH (Y yKyITHOM U3HOCY, Y MPOIEHTY,
3a CBAKW JaH 3a[0Lkena ...), heHa TPUpoa je akllecopHa (Ienyd mpaBHY
cynbuHy odasese Ha yMje ce ode3deheme 0OFHOCH), Ay, CIOPa3yM O YTOBOPHO]
Ka3HU I'y0M MpaBHO AEjCTBO aKO je N0 HEUCIYHEeHha WK 3aJ0UBena JOUUI0
U3 y3pOKa 3a KOjH AYKHUK He OZroBapa, U Moke DUTH yMamweHa 0ff CTpaHe
CyZa aKo je Hecpa3MepHO BUCOKa C 003MpOM Ha BPeIHOCT U 3HAYaj pegmeTa
odasese. [ToBepuial ©Ma MPaBo 3aXTEBATH YTOBOPHY Ka3HY U KaJj leH U3HOC
[IpeMallia BUCHHY IITETE KOjy je MPeTpIeo, Kao U Kal HUje MPETPIIE0 HUKAKBY
wreTy. AKO je mTeTa Kojy je mosepuial nperpreo seha of U3HOCa yroBOpHe
Ka3He, OH UMa MPaBO 3aXTeBaTH Pa3/UKy OO MOTIyHe HaKHaje wTere. AKO
je 3a Heucnymewe oDaBese WIM 3a CIy4aj 3af0likerna, 3aKkoOHOM ofpeheHa
BUCWHA HaKHajle M0J Ha3WBOM I€HAJ, yTOBOpPHA Ka3Ha, HaKHaja WIH IOL
HEKUM JPYTHUM Ha3UBOM, a YTOBOPHE CTpPaHe Cy MopeJ Tora yroBOpuie KasHy,
NOBEpWIAll HeMa NPaBO [a 3axTeBa yjeAHO YIrOBOPDEHY Kas3Hy W HaKHamy
ogpeheHy 3aKOHOM, U3y3€B aKO je TO CAMUM 3aKOHOM JI03BOJBEHO.

3Hauy, 3aTe3Ha KaMaTa HHje CTBap Bojbe yroBapauya, Beh ce miaha
II0 CaMOj CHJIH 3aKOHa, IOCTOjH YaK H KaJa HHje YTOBOPEHa 3a pPa3iuKy
oJ yroBopHe kasHe. HbeH HauuH ompehuBama, ogJHOCHO 0dpadyHa HHje
cnodogan Beh mponucaH 3aKOHOM H HHje YC/IOBJb€Ha THME Ia JIH [0
HEHCIyHhemha HIH 3aJ0Lbemha JOUUI0 KPHBHIIOM Oy)KHHKA, OOHOCHO U3
y3poKa 3a Koje 0JiroBapa WM He.

Kop 3are3ne xamaTe moBepHian HMa MpaBo Ha by De3 003Hpa Ha TO
Ila JIH je IpeTpmeo KakBy LITeTy 300r Ay)XHHKOBe OJOLKE a ako je Ta
mTeTa Beha on uM3Hoca koju dM HodHO Ha MMe 3aTe3He KaMare, HMa
IIpaBo [a 3axTeBa pa3/JIHKy [0 MOTHyHe HakHajae mTere. Kox yrosopHe
Ka3He, C Jpyre cCTpaHe, IOBepUIall UMa MPaBO 3aXTeBaTH YTOBOPHY Kas3HY U



Ynanyu 57

KaJ BEeH U3HOC MpeMallyje BUCUHY LITeTe KOjy je MPeTpreo, Kao U Kaj Huje
peTpneo HUKAKBY LITETY.

I1.2. YTHlUaj KpUBHLE HA MOCTOjamke odaBe3e

3are3Hy KamaTy MOXXEMO IOCTaBUTH Kao KasHY 3a Oy’KHHKa KOjU Hey-
penHo u3BplIaBa CBoje odaBe3e. Ay, UITa Ca jeIHUM Off OCHOBHHUX MOCTyJIaTa
y IpaBy, 1a HeMa Ka3He De3 KpuBHIe (JoKa3aHe, Hamepa Wik Hemap). Ha
npupony odaBe3e Mopasa OM fa yThde U KpUBHIIA Ay KHUKA. MoxeMo na je
nocMaTpaMo U kao odewmrehemwme, Tj. HAKHALy LITETe, a ONET, LHITETa Ce
HakHal)yje caMo ako je IITeTHHK KPHB 3a HeH HaCTaHaK.

Y TeopHju nocToje IBa CTAHOBUIITA 10 MUTAkYy OFHOCA TyKHUKOBE KpHU-
BULIE 33 HEUCITyHewe oDaBe3e W HacTaHKa goumwe. IIpeMa cybjekTHBHO]
TEOPHjH aKko OYKHHUK KaCHH y HCIIyBhewy cBoje odaBe3e He3 cBoje KpH-
BHIIEe, HE PaJH Ce O JOLKH H HE MOKe Ja TPIIH HeNOBOJbHE NOCIeHIIE,
mrTo je duno penreme npuxsaheHo mpe poHomewa 300, ¢ U3y3eTKOM HOB-
yaHux oDaBesa 3a Koje je duo OykaH Aa Mmaaha 3aTesHy kamary, a ako je
nocTojasna KpyuBULa Miahana ce HaKHazA MITETe KoOja je mMpeMallnBaga U3HOC
3are3He kamare. [IpeMa 00jeKTHBHOj TEOPHjH AY)KHHK Najda y JOLBY YHM
He UCIYHH oDaBe3y y Poky oapeleHoMm 3a ucnymeme, De3 ob3upa Ha
KPHBHIIY, LITO je CTAHOBUILTE NpUxBaheHo y MO3UTUBHOM IpaBy Penydnuke
Cpbuje (y 300), ¥ HacTyname AOLKE He CIpevYaBa HU UMbEHUIIA Ja TYKHUK
Y3 OMpPaBAAHMUX pasjiora HUje 3HAO 3a MOCTOjalke WIM JocnenocT obasese,
WIH LITO je OIpaBJaHO CYMbao Y OCHOBAHOCT [TOTpaKUBamwba WIH LITO Cy ra
HEOTKJIOBHBE OKOJIHOCTH Clipeuywie Ja oDaBe3y MCIYHH Ha BpeMme. Jlakie,
IOyXHUK JI0JIa3U Y JOLKkY KaZla He UCITyHH CBOjy odaBe3y y poky oapeheHom
3a UCIYHEHE, a aK0 Taj POK HUje oapeheH, OyKHUK 0a3u y AOLUBY Kaf ra
noBepuJsal M030Be a UCIyHU 0DaBe3y (yCMEHO, MUCMEHO, BAHCYICKOM OIIO-
MEHOM WIH 3allI0YHHAKBEeM HEKOI MOCTYyIKa Y TOM LIUbY).

EBO jemHOCTaBHOT MpHUMepa 3a Juiemy. PeliuMo, U3 TEXHUUKUX pasiora
He paju IUIaTHU CUCTeM (He pafii MHTEepHeT Be3a), WiH je DaHKa y KOjoj
OyKHUK UMa CpenCcTBa MPUBPEMEHO 3aTBOPEHA M3 OWIo Kor pasinora. [Ja mu
jé TMpaBUYHO [a OyXHUK CHOCH HEraTHBHE MOC/IEAHlle ako HHUje KpUB 3a
HemoryhHoCT a npedanu cpencTsa Koja MMa Ha padyyH MoBepuoLa?

3a oaroBop Ha OBO NMHTalke HHUCy OHTHe KOHKpeTHe nHdpe, cTona,
dopmyna 3a 0OpauyH, Hero MPHHLIMIIL.

Y okxBHpY jaBHe pacnpase o Haupiiy 3axona o 3aitie3noj kamaiau,
KaKo je TO CBOjeBpEMEHO 00jaB/bUBAHO, YUY€CTBOBA/IU CY IIPEACTABHUIIY ITPH-
Bpene, PUHAHCHjCKUX UHCTUTYLIHja, CTPYYHE U Hay4YHE jaBHOCTH, KOMOPCKOT
cucTtema, npaBocyha M Apyru 3aMHTEPECOBAaHU yYyeCHUIH. Taja je pe4eHo
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Ila ce Mpemjlarayd HUCy ONpeNeIHIH Ja 3aTe3Ha kamaTa HMa eJ1eMeHTe
Ka3HeHe CTolle, jep ce 10 MMpaBWIy 3aTe3Ha kamaTa NpUMewyje kaja HUCY
10 Kpaja yrOBOPOM peryiIucaHy 0dauralvoHy ogHocu. [lake, Ja HemMa ene-
MEeHTe Ka3HeHe KaMaTe, a Wb joj je na obe3denu ma moBepuiall He U3-
ry0Hu peajsHy BpeJHOCT, Kao H Ja JY)KHHK IUIaTH PeasHy BpeJHOCT Koja
Mopa 1a dyne Beha on BHCHHe oyra. YcBojeHO je HewmTo gpyro. Tazga je
jOII MCTaKHYTO /A je MPeAIoXKEeHO /1a Ce 3aTe3Ha KaMaTa Bexxe 3a pe(epeHTHY
cronty HBC, 3aTo 11TO OHa KOpecnoHAupa ca UH(IaLKjoM, a TO peliene Ha-
7a3y ce ¥ y AupeKkTuBama EBporcke koMuCHje y Be3u ca 00pavyyHOM 3aTe3He
kamare Ha EBpo u gpyre BanyTe. Takohe, HCTakHYTO 1a 3aKOH HE CMe Jla UMa
peTpoakTUBHOCT y mpuMeHH. HapaBHo, HaHke cy nmaine CBoje mpeasore,
HIp. MoryhHOCTH yroBapama BHILIE CTOIE Y CIy4ajy JOLHbe, pacnpasibajo ce
0 IPaBHOj MPUPOJU U UMIIEPATUBHOCTH 3aTe3He KamaTe, MPEeAoKeHo je
nedrHUCa®ke CTOTE 3aTe3He KamaTe 1ocedHo 3a MpaBHa JIMLA, a ocedHo 3a
¢y3nuKa IULa y JOLkY, YKa3aHo je ¥ Ha noTpedy na ce GUKCHU [E0 3aTe3He
Kamare IPOIMUILIE Y UCTOM U3HOCY 3a CBE CTpaHe BaslyTe, kako OU ce u3bersno
dopcupame dHuo Koje BaTyTe, UT.

Any, ako TpakKMMO JIOTHYKH OCHOB, 3aTe3Ha kamaTta HMa CBpPXy CaMo
H HCKJbYYHBO 1a HaJOKHAAH CTBapHY WITETY KOjy NOBEpPHIAll TPIH IPO-
TeKOM BpeMeHa ycien ode3spehema HOBUA, 3Hauu yciepn uHdmnauydje, a
CBe OCTaJIO je CTBAp YyroBopa. YOCTaIOM, jeilaH Off TIOTpelIHo KopuinheHux
Ha3WBa 3a By U jecTe MHQIATOPHA Kamara. 3aTo odpayyHaBaTH KamaTy Ha
KamarTy KOJi 3aTe3He Kamarte DU yCTBapH MpeAcTaB/balio HaloKkHahuBawe He-
KakBe K3rydseHe [oOUTH, Koja je mocedaH BUJ LITeTe KOjU Cce Takohe Moxe
HAaIUIaTUTH, &Il ce Mopa NocedHO [oKa3aTH. 3aTe3Ha KamaTa, OTHOCHO
IIPaBoO A Ce OHA HAIUIAaTH NMOCTOjH MHMO YyTOBOPEHHX Kamarta H cpef-
cTaBa 00e30ef)ema, Te ce 3aT0 He OU MOTJIO O TOME TOBOPUTH KOJI KDETUTHUX
MI0CJIOBA TZe Ce KamaTe U HaYWH BUXOBOT 0DpavyyHa JOroBapajy.

Iakie, 3aTe3Ha KaMaTa Ha HEKH HAYHH mpencTaBba odemreheme
aJId MOoBepH/Iall HMa NMpaBa Ha By 0e3 003upa Ha 1u je mperpmneo Huno
KaKBY WITETy 300T Jy)KHHKOBeE TOLIbE.

[Moncetumo, npema 300 3aTe3Ha Kamara Ce Oyryje U kaJl HeMa KOHKPETHE
HITeTe, jep AYXHUK KOjU 3a[0LIHU Ca HCIyHhewneM HOBUaHe obaBese Hyryje,
nopez I7aBHUIIE, U 3aTe3HY KamaTy 110 CTONH yTBphHeHOoj 3aKOHOM, a TIOBEpH-
a1l “Ma IpaBo Ha 3aTe3Hy Kamarty de3 0d3upa Ha TO [ JIY je MPEeTpIIeo TeTy
300r oy KHUKOBE OLIKE, a aKo je ITeTa KOjy je mosepuiay npetpneo seha on
M3HOCA 3aTe3He KamaTe MOBepuIal] MOXKe Jla 3aXTeBa Pa3MuKy [0 MOTIyHe
HaKHaJe, ako JoKake Jja IITeTa MpemMallyje U3HOC 3aTe3He kamaTe. Ha myx-
HUKY je TepeT JoKa3HBama Jja HUje KPHUB IITO je 3arnao y AOLKbY U [a 10 TOM
OCHOBY HHj€ KpHUB 3a LWITETY KOja MpeMalllyje U3HOC 3aTe3He KaMare.
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[MTocToju joul jemaH apryMeHT y IPUJIOT Te3e J1a 3aTe3Ha kamara He Tpeda
OWTH KOHIUNHUPaHa Kao Ka3Ha. HauMe, KO HAC je MOCEOHHM MPOMUCOM,
3axoHoM 0 pokosUMA UMUpEHA HOBUAHUX 0048€3d Y KOMEPUUJATHUM
wpancakyujama (,Cn. tmacauk PC”, op. 119/2012), xoju ce npumemyje ce
on 31. mapra 2013. roguHe 3a HEH3BpLIEHE HOBYaHE oDaBe3e y POKY y
KOMEpLHjaIHUM TPaHCaKlHjaMa IpeaBul)eHa H nocedHa HakHaga. Yna-
HOM 5. HaBeneHor 3akoHa yBeJeHa je mocedHa HakHaza 3a Kallkemwe, Ma
TaKO MOBEpUsal Y POKY Off TPH FOOWUHE Of JaHa UCTeKa poKa JOCIEeI0CTH
HOBUYaHe oDaBe3e, MMa MPaBO Ja Of NY)KHUKA 3aXTeBa HAKHALy 3a Kallbheme
y UCTyHaBaky HOBUaHe odaBese y usHocy of 20.000 nunapa, 3a ciydaj na
HOBYaHa 0daBe3a HHUje M3MHUPEHa y POKOBHMA yTBpheHUM 3akoHOM. [TpaBo
Ha OBY HaKHaZy, He UCK/by4yje MPaBO Ha HakHaJy TPOIIKOBA KOje ToBepHIall
MOXE Jla MOTpakyje Ha OCHOBY yroBOpa WiH Apyrux nponuca. OBa HakHaza
He 00yxBaTa HU TPOLIKOBE MU3BpILEHA.

Iase ce kaxke, Ija ce HA HOBYaHe 00aBe3e Koje HUCY U3MHUPEHE Y POKO-
BUMa yTBpheHuM ogpendama 3akoHa odpauyyHaBa ce U miaha kamaTa y BU-
CUHM YTBpHEeHOj 3aKOHOM KojuM ce ypebhyje 3aTe3Ha kamaTa (3are3Ha Ka-
mata). [IpaBo Ha KamaTy MOBepWIall KMa IO YCIOBOM JIa je UCIyHHO CBe
yroBopeHe obaBe3e, a ako je NY)KHUK JeTUMHUYHO U3MHUPHO odaBese y Mmpo-
NMCAaHUM POKOBMMA, KamaTa ce Tiaha caMo Ha HEM3MUPEHH Jeo.

OBne HeheMO y/Ia3uTH Y JIOTHYKHA OCHOB HU CBPCUCXOIOHOCT JOHOLIEHA
OBaKBOT 3aKOHA, HETOBY YCTAaBHOCT U YCKIahEeHOCT ca JPYTMM IPONHUCHMA,
TO je cTBap mocedbHe ananuse. Poxycrupahemo ce Ha OBY HaKHAAY 3a Kallllbemhe
3a KOjy HHje jacHO IITa OHA MpeACTaBsba, KagHy WM obewTehemwe.

3aKoH je JOHeT y LMWJby CITpeyaBama HeM3MHUpemha HOBUAHUX oDaBe3a y
POoKy, ypehyjy ce pokoBU M3MHUpPEHha HOBYAHHUX 0DaBe3a y KOMEpLHUjaTHUM
TpaHCaK1jama u3Mehy jaBHOT ceKTopa M MPUBPEAHUX Cydjexara, OZHOCHO
usmely npuBpegHux cydjexara. [Tom koMeplUHjalHUM TpaHCaKLHWjama
MOJIpa3yMeBajy Ce YrOBOPEHE TpaHCaKuuje u3mely jaBHOr CEKTOpA U NpHU-
BpeOHUX cybjeKkaTta, ODHOCHO u3Mely npuBpegHUX cydjexara, Koje ce ogHoce
Ha UCTIOPYKY 100apa, OOHOCHO MpY’Kamke yoIyra y3 HaKHay, Y Koje ce yopajajy
¥ rpaheBUHCKH U UHBECTULIMOHU PAZiOBH, Ka0 U KOMyHaJIHe yCIIyTe.

OHO WTO je Ha Kpajy HejacHO jecTe LITa je OBa HaKHaZa M0 CBOjoj CyLI-
THHU? AKO je HaKHaja Mopa OWTH HaKHaZa 3a HEWTO, MPETPIUBEHY LITETY
HIP., A/ HaKHa/a 3a WITeTy ce maha ako je MTeTHUK KPUB 338 MPUUHUEHY
IITETY U Y U3HOCY CTBApHE LITETE U U3rydsbeHe JoOuTH. C pyre cTpaHe oBa
HaKHa/la je MpomucHa y UKCHOM H3HOCY, Ka0 HeKakBa KBa3W ,HOBUaHA
kasHa". He MoXeMo TOBOPHUTH O HO0j Kao O MPaBOj KasHHU, jep je U KOX
Ka)KmbaBama NoTpedHa KpHBUIIA a 0BA HAKHAZA Ce MOXE 3axXTeBaTH De3 00-
3Upa Ha Ha UCTY M 0DjeKTUBHE OKOJIHOCTH.
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OHO WTO je CIOPHO y BE3W OBE HAaKHAJE jecTe HheHa IPAaBUYHOCT, jEp
1open OBE HAaKHAZE MOBEpHIALl UMa [IPAaBO U Ha 3aT€3Hy kaMaTy Ha HU3HOC
nyra.

U nHa xpajy, na cee dyne jowr rope, TIOMEHYTUM 3aKOHOM HEH3MHUPEHE
HOBYaHe oDaBe3e y POKY je MpOIJIallleHOo 3a MpeKpliaj, ¥ TO y Hecarnac-
HOCTH ca ofgpendama 3axoua o dpexpudjuma, KOjU Kake 1a HEMa ITpeKpluaja
YKOJIHUKO je UCK/by4YeHa MPOTUBIPABHOCT WM KpuBHLa. Mako He Mopa yBek
II0CTOjaTH Hamepa Jia Cé HeUITO He IIaTH, TO MOXe OUTH U CTULAj OKOJIHO-
CTH, ¥ 3aKOHY je MOCTaB/bEHO, jd CaM UCTEK poka fedUHHUIIe TpeKpIlaj, rae
je mpexpliajHa paawma JeduHUCAHA Kao Heruiahawe odaBe3e y 3aKOHOM
yTBphEeHOM POKY.

AKO je M Hen3MUpene HOBYUaHHUX 0DaBe3a y KOMEpLHjaTHUM TPaHCaKLujaMa
MTPOMKCAHO KAao MPeKpIlaj 3a KOju je npensuheHa kasHa, OHAA 3aTe3Ha kaMara
CBAKaKko HE MOXE UMaTH y CeDM U eJIEMEHTE Ka3HE 38 HeM3MHUpEme 0DaBese
Ha BpeMe. Ty OoH/la MMa IIpEeBUILIE Ka3HU 10 UCTOM OCHOBY.

III. Texuuyka pegakuHja — KOHKPETHE MOC/IeJune IPUCTyna

3a1To je BaykHO nedHUHUCATH CBE TOpe HaBelleHo? JeJHOCTaBHO, jep of,
NPUPOJe HHCTHTYTA 3aBHCH H HETOB TPeTMaH. Y CYLITUHU HHje DHUTHO,
Kako he 3aTe3Ha kamMaTa Kao0 HHCTHTYT OUTH NOCTaB/beHa, Kao Ka3Ha WIH
Kao mpocto obemrehewe, win koMOWHALIKja, WIK KaKO o, ajildi TO MOpa
OuTH IOC/IenHO CpOBedeHo. Jep Of jacHe MOCTaBKe CTBAapH 3aBHCHU CBe
0CTaslo.

OBne MopaMo fa ce BpaTUMO Ha Ba)KHOCT geduHuUHUja y npaBy. OHO
IITO KOJ HAC WIEjHU TBOPLHU MTPOMHKCA U MUCUH UCTHUX, U3IJIeNa, He pasyMejy
jecte cama TexHMKa MKCakba MPOIKCA, a LITO je orneT CTBap GOpMaTHOT MpaB-
Hor oDpasoBama M mnpakce. Peuyn mmajy cBOje 3Hauewme a IPOMHCH
KOpeJlallHjy H He IOCToje caMHu 3a cede, Beh cy meo cucrema koju mo-
BPaTHO yTHYE Ha BUXOBY IPHMEHY. Y TyMauyewy HOPME Ce IIPBO MoJIa3H
0]l MPOCTOT 3HAa4Yela pedH, Ila ce uae mo jgoruykor. Hajdosme je xama je
IIPOIIXC jacaH Y HUje My ITOTpedHO TyMauewe U Kaja He nocroje ynyhyjyhe
onpenbe. Kako ron, HajOUTHUje je pasymeTH [a, Kaja HEIITO HAMUIIeTe, TO
MOpa [la 3HauH yIIpaBo OHO ILUTO CTe XTeJH J1a KaKeTe. Y CyIPOTHOCTH MOXe
IOBECTH [0 CUTyaldje a ce MpUMeyjyhu MpOnuc pagy MOTIyHO CYIPOTHO
OJl OHOT LITO Cy HErOBU TBOPLM XTeNIH (MOCTOjU KOHKPETHA CUTyauuja Io-
3HaTa ayTopy TEKCTa, IIe MY Ce KOAyTOp jeIHOT MPOMHUCA JIMYHO MOKATHUO
Ha TO).

Jlasee, HUjenaH MPONUC Y aHALlke BpeMe He CTyIa Ha YUCT TepeH KOju
HUje DUO MPEeTXONHO W Ha HEeKW HAuMH peryiucaH, Beh je HacTaBak HEKOT
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cucTtema. 3aTo je noTpedHO y mpenasHHM H 3aBPIIHHM ofpendama mpo-
mrca 7odpo pa3pagutH cBe Moryhe curyanuje. HapaBHO, HUKO HE MOXe
CBe MpeaBUAETH, ajly IITO CE MPELU3HU]je NUIle KacHUje he dUTH Mamwe Tpo-
Onema y mpakcu. Y BaKHO je NPUMEWHUBATH OMNIUTH MPUCTYI, IIUPOKE
neduHULM]je, @ HUKAKO He YIa3UTH Y KOHKpeTHe CUTyaluje, jep KOIUKO Tof
THUX CUTyallja NpeIBULeH, XKUBOT U TPaKCa YBEK JOHOCE HOBE U Jpyrauuje.

30o0r oBakBOr HAaUHHA NNHCaka NpoMmuca, caga HMaMo npeosinalyjyhe
TyMaudemwe, Ja ce Ha HCTH OYT ako je Off Ipe BULIE T0JuHa, IPHMEBY]Y,
MaJyio IpocTa, Maio KOHGOpPMHA (HE3aKOHWTA — KamMaTa Ha Kamarty) me-
TOAQ, IIa y CBEMY TOME Pa3IHYHTO JoDdHjeHe (IIPeKo pacTa LieHa, IPeKo
pedepeHTHE CcTOIE ...) kamaTHe crone. Ha OCHOBY Tora Cy U3padyyHaTH U3-
HOCH KamaTe Ha IVIaBHH AyT KOJ CBAKOT KO UX 00padyyHaBa Pa3INuUTH, C THM
mrTo je oneT 3abopasipeHo, fa ce no 300, npeo mwiahajy TPOWIKOBY, Na Ka-
MarTe Ia [7IaBHULA, [a je MpUpoja 3aTe3He Kamare aklecopHa uth. [Ipema
ToMe, KOH(POpPMHA MeTofia ce He DU cMmesa MojaB/bUBATH HUKAKO U HUTTIE.

KoHKpeTHO, 3axoH 0 3aiie3Hoj kamawiu ypehyje BUCUHY CTONe U HauWH
obpauyHa 3aTe3He KamaTe K0jy miaha myKHHUK KOjH 3a/I0ITHU Ca UCTTYHEHEM
HOBUYaHe odaBe3e, 0K CToIe 3are3He kamare odjasbyje HBC Ha cBOjoj uH-
TEPHET Mpe3eHTalNjH, a Te CTOIe Ce IPUMERYjy Off HapeJHOr JaHa Off JaHa
odjaB/buBama. 3HauH, mpuxsaheH je odjexkTHBaH KpUTepujym de3 yTephrBama
KpUBHLE Oy)XHUKA. MoXe U Tako. Ay npodiem CliemH.

3a 0BO pa3MaTpame caMa BUCHHA CTOIE HUje DUTHA HUTH BEH 00pauyH.
buTtHO je jemuHo A ce Kaxe Oa, Oy»KHHK KOjH 3aJOIIHH Ca HCHYHhemeM
HOBYaHe oDaBe3e, mope] INIaBHHUIE, JyTyje H 3aTe3Hy KaMaTy Ha H3HOC
Oyra [0 JaHa HCIUIaTe, ¥ TO MO cTonH yTBpheHoj oBHM 3akoHOM. He
HEKHUM JPYTHM, He IPETXOJHUM, He 110 CJIODOIHOM 0DpauyHy WU TYMaudeny,
HEro ,0BUM 3aKOHOM". A aKo ce Kaxe ,II0 CTONHU yTBpheHOj 0BUM 3aKOHOM”,
MOpa Ce MpelH3HPaTH IITa PaJHTH Ca JyTOBHMa JOCIHEIHM Mpe CTynama
Ha CHary TOr KOHKpEeTHOTI 3aKOHa.

A Ta cTomna ce Ha PUMEp, Ha U3HOC [iyra KOjH I7IacH Ha JUHape, yTBphyje
Ha TOJVIIEM HUBOY y BUCHHHU pedepeHTHe kamaTHe crone HBC ysehane
3a 0CaM MPOIeHTHUX MoeHa. CIUYHO ce YTBphyje U Ha CPeJCTBA Y CTPAHO]j
BaJIyTH, cama DaHka yTBphyje pedepeHTHy KamaTHy cTtomy apyra. OBge je
3aTe3Ha kaMara I0CTaB/beHa Hajlpe Kao Ka3Ha, jep UMaMo (PUKCHO yBehamwe
3a 8% Ha pedepeHTHy KamaTHy cTtomy. PaHuje je, kaga Huje duno pede-
PEHTHE cTolme, yTBphrBaHa MpeKko pacTa MOTPOIIAuKUX LIeHa WU LieHa Ha
Mano (IITo je JUpeKTHa Be3a ca WHGIALMjOM) HA KOjy ce AofaBaja Heka
MHUHHMMaIHa (PUKCHA CTOMa.

A mrta je pedepeHTHa kamaTHa cromna’ To je kamaTHa CTOMa npema
YHjUM NPOMEHAaMa Ce Memwajy Apyre kamaTHe ctone. PedepeHTHa kamaTHa
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CcToma y MOCTYNKYy CIpoBohema MOHETapHE MOJIUTHUKE HMa YJory
curHanusupajyhe kamarHe cTome, Kao W yJOry Toja3He KaMaTHE CTOTle,
NOIITO C€ BUCHMHA OCHOBHUX KaMaTHUX CTONMA HAa HOBYAHOM TPXKHUUITY,
yTBphyje npemMa BUCHHH Te KamaTHe cromne. Kopx Hac, pedepeHTHa kKamaTHa
CTOMA je HajBHIlIA, OOHOCHO HajHWXa KamaTtHa crona kojy HBC npumemyje
y MOCTYIIKy CIipoBohema pemno TpaHCakldja npojaje, OOHOCHO KYyIOBHUHE
XapTHja 0 BPEIHOCTH U beHa BUCKHA ce yTBphyje onnykama HBC. Y camom
novyeTky, pedepeHTHa CTOIA je TIpeAcTaB/bajia CTONMYy MO KOjoj DaHke
103ajMJbyjy CpeACTBa K/IWjEeHTHMMa Ca H3y3eTHO BHUCOKUM KPEOUTHUM
pejTUHrOM, Hajyemrhe OpyruM ODaHkama. AHaJIOTHO TOME, HajlIO3HATHjE U
HajMeponaBsHUje pedepeHTHe CcTole ce U yTBphyjy kao cTome mo Kojuma
DaHKe jemHa APYruMa HyIe W 1M03ajMbyjy CPeACTBA Ha PA3TUUYUTHM TPIKULI-
tiMa kanurtaja (EURIBOR, LIBOR, TIBOR, PRIME RATE...). OBako us-
paxeHa pedpepeHTHa KaMaTHa CTOMa je HOMHUHaIHa KaMaTHa CTOIa, OTHOCHO
o0pauyHcKka kamaTHa crona. Ha pedepeHTHy kamaTHY cTony (pUHaHCHjCKe
WHCTUTYLHjE [ONAjy CBOjy MapKy U TakO [O0JIa3UMO OO KaMaTHE CTONe IO
KO0jOj ce kanuTas miacupa. Mehytum, oBze je 3aHeMapeH yTulaj uHdnanyje
Ha TPOILIAaK 103ajM/bHBaka CPeNCTaBa, la MUMaMO HOMUHA/IHY KaMaTHY CTOIY,
Kao ,YHCTy LIeHy Koja ce Tuiaha 3a mo3ajM/beHa CpeAcTBa”, aiu Kojy Tpeda
pa3UKOBATH Off pea/iHE KaMaTHe CToIe Koja je mpwiaroheHa vHGIauujy,
OJHOCHO I[le CE BOAU padyyHa O OYEKUBAHOj TPOMEHHU HUBOA LieHa. [TowrTo je
pedepeHTHa KaMaTHa CTONa MPOMEHHBA KaTeropvja, Mopa Ce BPLIUTH
yckiahrBamke HOMUHA/IHE KaMaTHe cTore ¢ pedepeHTHOM y onpeheHum Bpe-
MEHCKUM HHTepBaauMa.

OBako NMOCTaB/b€HO, HCMAJA Aa je 3aTe3Ha KamMaTa YMEeCTO MpoCTor
obemrehema, MpBeHCTBEHO Ka3Ha, AJIH H HEKAKBa ,3apansa”, Tj. IpoQHUT.

Yak ¥ Ija MPUXBATUMO OBAKO KaKO je MOCTaB/beHO, KAaKo Ce TO OJipakaBa
Ha o0payyH y npakcu? Y3mumo odaBe3y y ogpeheHom HU3HOCY, KOjy je Tpe-
DaJio MIaTUTH Mpe HEKOIUKO TrofuHa. AKO ce Kaxe ,M0 CTOmH yTBpheHoj
OBUM 33aKOHOM", 0DpayyH je jeqHOCTaBaH, y3mMe Ce U3HOC Ayra U NpUMEHHU
cTona, mpocToM MetooM. Ty monasumo 1o npodiema cTona Koje ce KOpUcTe
y opmynu obpauyHa. Bugenu cmo ma pedepeHTHe CTole 3aBUCE Off DaH-
KapCKOT TPKULITA a CTONE pacTa MOTPOLIAYKUX LieHa of MHGmnauuje. Ila
cajia, ako y3MeMO UCTH HM3HOC Jiyra U padyyHamo npuMemyjyhu pasnuuute
MeTojie, KaKo Cy Ce MeHali TPOMUCH, ODHOCHO BUXOBO TyMaueme 1o0d0uheMo
jemaH M3HOC, a ako MOCTYIMMO IO CJIOBY cafa Baxeher 3akoHa goduhemo
npyry. Penrmo fia je HeKo Ty>KHO TeK caja (ako AyT HapaBHO HHUje 3aCTapeo),
a Jla HEeKO BOAW MOCTynak Beh ropvHama, 3a UCTU Oyr Joduhe pasmuyuTte
W3HOCe KamaTe. A 3ap He Ou Tpedasno ga dyny obewmrtehenu nogjenHako? 3aTo
je on mpecysHOr 3Hayaja OAPEIHTH NMPHPOJy 3aTe3He kamarte. AKo je
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IIOCTaB/b€Ha OHA Ka3Ha, OHJA Ceé MO)Ke IMPONMHCAaTH OHI0 KOju (PHUKCHH
H3HOC H HMCTH HAIUIaTHTH, 3alITO I'a pPayyHaTH, ogpehuBaTy mpema HeKak-
BUM CTOMaMa? AJIH aKo je lheHa MPHPOAa HEUITO IPYro, ako Ha by yTHYe
uHdnanuja, oiga Mopa ga ce yreplyje u oHna je npaBuuyHa. He Mory ce
MPaBUTH TNpeceny, Na ce I0 jeTHOTr JaTyMa padyyHa koM@opHOM (Hey-
CTaBHOM U HE3aKOHUTOM) METOIOM a Ja/be MPOCTOM. AKO HEUITO HHje
3aKOHHTO, HHKa/a Ouio HUTH he OUTH, He MOXKe My Ce IPH3HATH BaXKeme
Yy HEKOM nepHoay. PeTpoakTUBHOCT y IIpaBy HUje J03BOJbEHA, AJIU TO BaXKU
y MO3WUTHBY, OHO LITO IO JIOTHIIH H CHCTEMY HHje 3aKOHHTO He MOJKe ce
HHKaJa KOHBaIHgHpatH. OBe HE MOXXEMO Jla y3MEeMO 3[IpaBo 3a rOTOBO,
OCHOBHY IIDEMHUCY Y NpaBy Ja y ofpeheHOM BpEMEHCKOM IEPHOLY BaXkH
onpeheHH mpomnuc KOju ce MpUMewyje Ha KOHKPeTHO IMoJbe )KHUBOTA, jep, ako
IyT TIOCTOjU U He Ce Mema Ce, OCHOBHO IITO Tpeda 00e3demutH je ma HIp.
2014. rop. dyne ucnnaheHa peasHa BpeJHOCT HOBYAaHOT H3HOCA KOjH ce
Iyryje y HeKoM HOMHHAJIHOM H3HOCY o[, peuumo, 2005. ron. u 10 je cBe.

Ty Hema MecTa TPOU3BOJBHOCTH U 0OpadyyHHMa 110 NIEPUOANMA y KOjUMa
ce MpUMemYjy pa3IMuuTH METOIH, CTOIIe U CJI. 3aTO0 je 3aKOHOJaBal] MOpPao
Ila CaMHM 3aKOHOM IIponuuIe kako he ce ¥ Ha KOjH HAYHH H y3 IPUMEHY
KaKBHX CTONA padyyHaTH KaMaTa y NPeTXOJHHM roJHHaMa Kaja HHje
yrBphuBaHa pedepeHTa cTOoma Wid Ia MpeIBUIU Ja Ce TO NMpeuusupa
KaCHHUje MOA3aKOHCKUM akTUMa. TO U HUje Tako KOMIIMKOBAHO, C 003UPOM
[ia ce 3a CBe 3aBpLIEHE rOAUHE 3Ha KOHAYHa CToNa UHGIauyje, UITo je Morao
OWTH jefaH ofl HAYMHA, 11a je U payyH MOrao OUTH IPOCT, OAHOCHO MOIJIa Ce
MPOIKCATH Yak U (PUKCHA CTOMNA 3aTe3He KamarTe 3a 3aBpllieHe nepuoje (Yyak
y BeheM IpOLEeHTy of rofvuime WHGIaLUWje) Uin WTa Ipyro, y3 Koje roj
ofjamrmemwe (obewrehewe, Kas3Ha...).

IV. YMecTo 3axpydka

Haxkanoct oBpe ce jou jeIHOM TMOKa3ajao, MPBO, KOJIUKO MHCTUTYILIHje
KO/ HaC CBOjUM UHMHEHEM, OTHOCHO HEYNBEHEM (Te Ce MPBEHCTBEHO MUCIH
Ha YCTaBHH CyJ) YMECTO fia 'pajie, ypyLlaBajy CUCTEM KOjU KaKO-Tako (PyHK-
uuoHuure. CaBaka omjIyKa, Yak H HCIpaBHa HMa CBOje BpeMe KaJa Mopa
dutH moHera, jep MpoTek BpeMeHa CTBapa oppeheHe mocienuie Koje Umak
Mopajy OuTH y3eTe y 003Up, aKO NMPUXBATUMO jefaH O] OMIUTHX MOCTysaTa
y MpaBy Ia Cé Ha NMpaBHE OJHOCE NMPHMEBY]jy NMpaBWIa KOja Baxke y
ogpeleHOM TPEHYTKY, Te a Ce y CTe4eHa IIPBa, YKOJIHKO HHCY CTeYeHa
HE3aKOHHTO, HE CMe THPATH.

Ipyro, ¥ BakKHHUje, 32 CBAKH IMOCao je morpedHa ogpehena crpyunocr,
TEOPHjCKO 3HaWe, aJTH H HCKYCTBO. Tako, ako eKOHOMHUCTA UMa HEKY UIejy
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KOjy KeJy CIIPOBECTH, TOTPedHO je Aa KOHCYITYyje TpaBHUKA J1a OU TO MOTJIO
Ila Ce MPeToYM y TeKCT HeKor mpomnuca. Yineja je jenHo, a MUCaHU TEKCT,
ONHOCHO MHTEepIpeTalnuja U KaCHUje UMIJIEMEHTalllja Te Ueje, HellTo cac-
BUM Jpyro. IIpe cBera moTpedHO je jaCHO YTBPOUTH CBPXY AOHOILIEHa Mpo-
IMCa U LITa C€ BErOBOM MIPUMEHOM JKeJTH OCTHhU. JacHo feUHUCaH Npen-
MET U UWb 3aKOHa omoryhasa meroBy paspafy y N0OjeJHHOCTHMA. A LITa je
3aTe3Ha Kamara, Tj. weHa JeduHunuja Huje gata Hu y 300, a HU Y 3aKoHy
0 3aiie3H0j Kamailiy, TaKo Ja UMaMO UHCTUTYT KOjU Ce IPUMEBY]JE a Ja HUKO
He 3Ha LITa je TO y CyLUTHHH.

300r TpeHyTHOT CTaka OBe MpodiemMaTHke, CyIOBH he W Jajbe UMaTH
IIpeBUILE TI0C/1a KOjH, jeJHOCTaBHO, HUje Moryhe 3aBpuInTH, oiyKke he dutn
HEKOH3UCTEHTHE a npodinem he ce npedaurBaTH Ha TEPEH €KOHOMCKOT
BEIITaueHha U pa3yMeBambe MaTEPHje 0] CTPaHe BELITaKa EKOHOMCKE CTPYKE,
KOju U 1a xohe He MOry (jep Hemajy MpaBHUYKO 3Hame) a cariefajy Cpx
npodnema. Y Kpajwoj JIMHUjU CYLOBH CyLe Npema 3aKOHMMa a Ycwias paje
okBup, a 300, Tj. Berosa npaswia Baxe y KOHTUHyuUTeTy. Ha kpajy he be3s
003upa Ha OUI0 KOje Tymauewe, 0OroBop OuTH Moryhe TpaXKUTH caMo 3a
CBAaKH KOHKPETaH CJIy4yaj H y KOHKPETHOM NOCTYNKY. Pe3ynraT cBera Tora
Hyje Moryhe npeaBUIETH, @ TAMO IJie Ce€ Y UCTUM WIH CIMYHUM CIy4YajeBUMa
KOjU MMajy UCTH OCHOB, HE MOJK€ NMPeABUIETH UCXOJ HUTH UMATH JOBOJbAH
CTeIeH U3BECHOCTH 110 MUTamwy UCX0/la, HeMa roBOpa O IPaBHOj CUTYPHOCTH.

Summary

According to the author of the text, the basis of the problem with legal default interest
is in its nature and essence. The problem is the product of misunderstanding tech-
niques of writing legislation by drafters and lack of understanding of the need for a
clear definition and specification of concepts. According to this view, the nature and
essence of the Institute has a direct impact on its treatment. Whether the default inter-
est rate to be set, as a punishment or as just compensation, or a combination, but it
must be consistently enforced. But most of all, it is necessary to clearly identify the
purpose of the regulations and what is its application wants to achieve.
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UDK: 347.627.2

Hp Hpaian [I. Ilaniauh

agBokaT y Benukom ['paguiurty

OIBOJEHH XHBOT KAO Y3POK 3A PA3BOJl BPAKA

CaxeTtak

Pan je mocsehen perymucamy pa3Boma Opaka y cprckom mpaBy de lege ferenda. Y
MOYEeTHOM ey paja H3HelIHW CMO TMperyiefl paHuje Baxkeher dpakopas3BongHOr
3aKOHOZ@BCTBA Yy HalleM IIPaBy ca IoceOHUM HaINackoM Ha IpecTaHak Opaka ycien
OJBOjEHOT KUBOTA CYNpPYXXHHUKA. [IOTOM CMO pasMOTPHIHN YIIOPEAHONPABHA pelleha U3
HCTe 00J1aCTH ¥ PUKa3aiyd OKBUPE TEOPHUjCKOT U MPAaKTUYHOT pajia Ha XapMOHH3aUWju
OpakopassogHor npasa y Esponu. Mmajyhu y Bupy npencrojehy komudukauujy
rpahaHckonpaBHe MaTepHje Kpo3 HajaB/beHo ycBajame ['pahaHCcKor 3aKOHUKa, Y paly CMO
MTpUKa3aiy MO3UTHBHONPABHY PErylaTUBy Y OBOj 00lacTH, a 3aTUM CMO MOKYUIaIH Jia
YKa)X€MO Ha HEKE YOUEHE HENOCTATKE dKTyE/THUX HOPMATUBHUX PELI€HA U IPEOJIOKHUMO
anexBaTHHje ypehemwe npasHe odnact passona dpaka y Symyhuoctu.

Kipyune peun: pa3Bog Opaka, 0IBOjeHH XKUBOT, yIIOpeJHOITpaBHa peryIaTUBa, Mpeio3n
de lege ferenda

YBopg

OcHoBHa cBpxa Opaka cacToju ce y 3ajeJHUYKOM KUBOTY OpayHUX Opy-
rosa. Crora ce 3ajeqHuLla )KMBOTa U3Mely CynpyXHHMKa cMarpa OUTHUM H
CYLITHHCKUM TMPENyCJIOBOM 3a TOCTOjawe Opaka. Y cBUM neduHHULMjama
Opaxa K/by4HHM U HEM30CTaBHU €JIEMEHAT je 3ajeJHUUKH KUBOT OpauHUX IPy-
rosa. JouI Cy pUMCKH [TpaBHULIA CMaTpaiy ia HE MOXKe 110CTojaT! dpak be3
3ajeqHuUIIe KUBOTA Myka H keHe.! C TUM Cy y CarlacHOCTH W CaBpEMEHe

! Inst. 1,9,1 Nuptiae autem sive matrimonium est viri et mulieris coniunctio, individuam
consuetudinem vitae continens (bpak je Be3a My’ka U jKeHe KOja Camp)H TPajHy 3ajemHHULy
xuBoTa); D. 23,3,1 Nuptiae sunt coniunctio maris et femine et consortium omnis vitae, divini
et humani iuris, communicatio (bpax je Be3a My»a | )KeHe, I0KUBOTHA 3ajeHUIIA, yCTaHOBA
D0’KaHCKOT U JbYCKOT IpaBa).
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Teopujcke nedrHUIMje Dpaka, U TO KaKO yIOpeaHe,? TAKO U OHE KOje MOTHUY
Y3 Hallle TOPOJUYHOIIPaBHE JOKTpUHE. IIpUTOM Cy TOTOBO UAEHTUYHH CTa-
BOBM M3HETH Y HAllIOj CTAPH]jOj MPABHOj KIbH)KEBHOCTH,> U OHHU KOjH Ce Hasase
y HOBHj0j TpaBHOj TuTepatypH.? U 3akoHCcke nedununmje onpelhyjy dpak kao
3ajeHHUITY )KHBOTA )KeHe W Mymikapia.® [la du dpak duo myHOBa)kaH HEOTI-
XOJHO je Ia je 3ak/by4eH y IU/by OCTBApUBamka 3ajeJHUUKOT KUBOTA CyIPYyXK-
HHKa. YKOJUKO Hamepa CyNpyKHUKa HUje Owia ga ce dpakom OCTBapH
3ajemHULIA )KUBOTA, Beh J1a ce MOCTUTHY HEKU APYTH LIWJbEBH, MOMYT CTULIaka
OpXKaB/baHCTBA, OCTBApUBama 3aKOHCKOT HACJAE[HOI NpaBa, OCTBApUBama
npaBa Ha NOPOJUYHY NEH3Ujy U CJIUYHO, OHZIA Ce TakaB Opak kao (PUKTUBAH
¥MMa CMaTpaTh HUIUTABUM.

Y Hauoj 3eMsbU Y TOKY je paj Ha Kogudukauuju rpahanckor npasa, roe
ce y 0o0nacTv NMOpPOAWYHOr MpaBa, Kao jefaH O HajBaKHHUjUX CErMeHara
NI0CTaB/ba IUTAKE NPONHCHBAaKka YC/IOBa 3a pa3Boj dpaka. Y pagy CMO IO-
KyIIaju Aa Kpo3 UCTOPHUjCKH MpPHUKa3 OpaKopa3BOAHOT MpaBa YKaKeMO Ha
YJIOTY OZIBOjEHOT )KMBOTA CYNPY)XKHUKA NMPUIMKOM pasBoza dpaxa. Ilputom
CMO TNpHKa3a/Iv Haj3HauYajHUje eBPOICKE TEHIEHLIH]E Y 0BOj 00acTy, ruge ce
cBe Behu 3Hayaj npunaje OOBOjEHOM XKUBOTY CYTIPYKHUKA. Y TOKY je MOKyIIaj
XapMoOHM3alHje dpakopa3BogHor npasa y EBpony, rae ce OCHOBHM aKlleHaT
CTaBJba Ha CIOPAa3yMHOM Pa3BOIY U OIBOjeHOM )KMBOTY CynmpyxHHKa. Harue
MO3UTHUBHO MPABO MO3Haje CopasyMHU pa3Bof Opaka W pasBog Mo TyxOu
jemHoT of CyNpy’)KHHKA, KOjU Ce TeMe/bH Ha /IBa yoIliTeHa Opakopa3BomHa
y3poKa, U TO: 030W/BHOj W TpajHOj mopeMeheHOCTH dpayHUX OJHOCA M
00jeKkTUBHOj HEMOTYhHOCTH OCTBapHUBama 3ajeJHHULIE )KUBOTA CYNPYKHHUKA.
[TputoM ce HUKakaB rocedaH 3Hayaj He NMPUAje YUHBEHULIU O[BOjEHOT XKU-
BOTa CYNpYyXHUKA. AHaNU3Wpajyhu peliema Koja ce npeiaxy 3a ypehusamwe
MOPOJUYHOT 3aKOHOAABCTBA Y OKBUPY CBeoDyXBaTHe Kogu@UKalKje Haller
rpahaHcKor mpasa, youaBaMO Ja Ce HEKMM IpeAno3uma Haule dpakopas-
BOJHO NMpaBo NpUOIMKaBa eBPOICKUM TeHAeHIHjama. OBO HAPOUUTO Npen-

2 Planiol, M., Traité élémentaire de droit civil, tome premier, Paris 1925, ctp.262; Dewar,
J. Law and the Family, London, Dublin, Edinburgh, Butterworths 1992, ctp. 38.

8 Mapxosuh, JI., ITopoguuno éipaeo, Beorpam 1920, ctp. 11; Ilepuh, XK., [Topoguumo
tipaso, beorpan 1923, ctp. 3. JIuuno dpauno tipaso, beorpan 1934, ctp. 7.

4 Mnapenosuh, M., ITopoguuno @paso, Beorpag 1991, ctp. 122; Jawuh-Komap, M,
Kopah, P, Ilowasuh, 3., ITopoguuno upaso, beorpan 1999, ctp. 73; LiBejuh-Januuh, O.,
ITopoguuno @ipaso, xwura 1, Hosu Cam 2001; Opawkuh, M., [Topoguuno @ipago u tpasa ge-
wewa, beorpan 2009, crp. 81; Kosauex-Cranuh. I'., ITopoguuno tipaso, Hosu Cap 2009, cTp.
66.; I1anos, C., ITopoguuno tpaso, beorpan 2010, ctp. 47.

5 Topoauuuu 3akoH PC, wi. 3 cT. 1 ,Bpak je 3akoHOM ypeheHa 3ajeIHUIIa JKMBOTA JKEHE
U Myukapua” 4. 16 ,bpak ce cwiana pagy ocTBapuBama 3ajeHHULE XKUBOTA CYNPYyKHHUKA";
Taxo u panuje Baxxehu 3akoH o Opaxy u nopoguyHum ogHocuma Cpduje, 4. 26.
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JIOTOM Jla CBaK{ CYIPY)XHUK MMa NpaBO Ha pa3Boj Opaka ako je dpayHa
3ajeqHuLA TPajHO npecrana. Tume y odimacty dpakopasBoJHOTr IpaBa Ha I10-
cedHOM 3Hayvajy mobHja 0JIBOjeHHU KHUBOT CYNPYKHHUKA.

1. OnBOjeHH KHBOT Kao y3pOK pa3Boga dpakay
KpaseBuHH JyrociaBuju

[TosutrBHO rpahaHCKO 3aKOHOAABCTBO y JyrocnaBuju npe JJpyror cBet-
CKOT paTa 0dyXBaTaso je LIEeCT IPaBHUX MOApYYja: noapydje Bakewa Cprckor
rpahaHckor 3akoHuka, nogpyyje Lipe ['ope, nogpydje bocue m Xepuero-
BUHE, noapyyje CnaBonuje U XpBaTcke, NOApyYje Bakewa Mahapckor npasa
Y NOJpYyYje Bakewa ayCcTpHjckor npaBa. CBako Of OBUX MOApPYyYja UMAJo je
cBoje ocobeHoctu. M mopen nokyuaja yHudHkaudje dBpayHor, Kao yormIuTe
Y LIeJIOKYITHOT TpahaHCKOTr 3aKOHO/IaBCTBA, TAKBO CTAlBE CE€ 3aAp KasIo CBE O
nouerka JIpyror cBeTCKOr para.

Kao neru dpaxopa3songuu y3pok y Cprckom rpahaHCKOM 3aKOHUKY IOT,
§ 94 1. 5 npenBubheHO je HEM3BECHO WIM 3JI0KOBAPHO OLCYCTBO. Y OCHOBH
0Baj CJlydaj odyxBaTa HAMEPHO U HEHAaMEPHO HaNylUTawe Cynpyra, Iie [o-
7a3y 0o npexkuna dpauHe 3ajennune. [IpBu crydyaj odyxBaTa HaMepHO OJCY-
CTBO jegHOT of OpayHux apyrosa. [Ipema § 96 CI'3 kaja jemnaH CynpyKHHUK
0e3 3Hamwa BJIACTH HAMyCTH CYNMpYXHHKA a 4eCcTo W oTayduHy, dwno ma
NIOCTOjU WM He IIOCTOjH pasJior 3a TO, OHZAa OCTaB/bEHH OpayHH Opyr UMa
npaBa TPaKUTH pa3Boj Opaka Mo UCTeKy Neprofa Of YeTUPU FOAUHE, OHO-
CHO TPH rOAMHE, aKO Ce MO’Ke MPETIOCTaBUTH Jia je jeNaH CyNmpyKHHUK Ha-
MEPHO O] CBOT CYNpy>XHUKa noderao. bpak ce He pa3Bogu ayToMaTrcku Beh
Ce NMPEeTXOAHO OADEINH jaBHO IO3MBA [la Ce Y POKY Of TOJUHY JaHa jaBH
IOyXOBHOM Cyny. AKO Ce HUCTH HE 0/1a30BE TOM MO3UBY CyA he pa3secTH dpax,
Makap M fa je I0o3HaTo MecTo DopaBHIITa OAderIor cynpyra. JlyxoBHU Cy[
MOXXe 0JDersor cynpyra KasHUTH TUMe IITO My Hehe O3BOJIUTH CTyname y
HOBM Opak, a KaZa Ce UCIyHe 3aKOHCKH YCJIOBU M OCTaB/beHU CYTPYKHUK
3aK/by4yd HOBM Opak, oH he OUTH MyHOBaXkaH M YKOJIMKO CE€ KacCHHje I0jaBH
ondernu cynpyHHK.® [I[pyTd cilydyaj mo3HAT je MO HA3UBOM quasi desertio
Y OJTHOCH CE Ha CUTyalHjy Kaja je BeroBo OACyCTBO NpaheHo 3HalkeM BIaCTH
Wy pohaka u npujaressa WK je JOCIeo Y 3apO0/beHUILTBO, TE U3 TOT pasiiora
Ce He MO)XE IIPETIIOCTaBUTH [ja je HAMEPHO HAIyCTHO CBOT cynpyra. [Ipema
§ 95 CI'3 kapa ce HAaKOH OAjIacKa U3TyOH CBaKH IVIaC O OACYTHOM CYIPYX-
HUKY, OPYTH CyIpPYXHHUK CTHYE NPaBO Ha pa3Bof dpaka TeK M0 UCTeKy Ie-
proza of LWIeCT roguHa of omacka cynpyra. My osom ciayvajy ce dpak He

6 Tpabancku 3akonuk KpameBune Cpbuje, ca KpaTkum odjaurmemuma oxn Jlasapa
Mapxkosuha, beorpang 1921, ctp. 48.
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pa3BoaM ogmax Beh OJyXOBHU Cy[ MO3WBa HECTAJIOT Cynpyra fia Ce y POKy o[
TOJIMHY JJaHa jaBH, T€ HAKOH IIpOTeKa TOI POKa Ha 3aXTeB pyre CTpaHe Cyn
pasBopu Opak. Pasnuka of MpeTXOLHOT Cydyaja je y CUTyaldjyu Kaga Ce Ofi-
bernu cynpyr mojasH, jep ce Tafa mpecyAa O pasBoAy Opaka MOHMILNTaBa U
pa3BelieHH Opak MOHOBO TOCTaje MyHOBakaH. YKOJHUKO je y melyBpemeHy
OCTaBJbEHH CYIPYT 3aCHOBAO HOBY Opak, Ha 3aXTeB CyIpYy’KHHUKa KOjU Ce Bpa-
THO Cyn he MOHUIUTHUTH HOBHU Opak, U THMe MPETXOJHOM OpaKy IaTH MyHY
BaXHOCT.” OBakaB CTaB 3aKOHOJABIIA je HAWIIA0 HA KPUTHKY TaIalllibe
CTPY4YHE jaBHOCTH, jep C€ CMaTpajo Oa je UeIUCXONHHWje He MOHUIITABATH
HOBM Opak OCHM y CIy4ajy Kajia Cy YYeCHHULH HOBOT Dpaka 3Haju [a je He-
CTaJIM CYIpyT y JKUBOTY H Jla TIOCTOju BepoBaTHOoha na he ce BpatuTu.?
[Topen HaBeneHUX y3poKa 3a pa3Bof Opaka NpOy3pOKOBAaHUX HAMEPHUM
WIH HEHAMEPHUM OZCyCTBOM jeJHOT OpadHOr Apyra, KOju Cy npensuheHu y
§ 94, 95, 96 CI'3, mocToju jol jefaH OMNIUTH Y3POK KOjU C€ MOrao KBalHu(pH-
KOBaTH Ka0 HeMOTYhHOCT 3ajeTHUUKOT )KMBOTa OpayHuX Ipyrosa. OBaj pas-
JI0T je campxaH y wi. 218 3akoHa O LPKBEHUM BJIaCTHMa, II0 KOME CE y
napHUIlamMa 3a pa3Boj Opaka MoXke NOCYyIUTH OBOjEHU KUBOT Y Tpajamy Of
neT rojuHa, Ma YKOIUKO ce y MehyBpeMeHy CynmpyXHULIM He U3MHpe, Oy-
XOBHHU cyn he Ha 3axTeB cTpaHaka pas3sectd dpak. Mako je Hausrnen ClopHO
Iia 11 TaKaB 3aXT€B MOXKE TPAKUTH CaMO jelaH o OpauyHUX IpyroBa WU
3axTeB Mopa duTh 00OCTpaH, MPeoBIafaio je MULIbEeHme Ja je TOBOJbHO Ja
CaMo jelaH Of CyMmpy’KHHKA 3aTpaku pasBox.’ TakaB CTaB je HALIA0 YIO-
pumte U y cynckoj mpakcu.'® OBaj y3pok 3a pasBoj Opaka 3acHOBaH Ha
OJIBOjEHOM KHMBOTY OpayHUX IPYIroBa, y U3BECHOj MEPH je y CYIIPOTHOCTH je
ca § 102 CI'3 rme 0iBOjEeHH XKUBOT MMa KapaKTep IPEBEHLU]j€E, U CYyZ ra MOXe
OOCYOUTH Kao IOKyllaj IOMHUpPEWma y LW/by OdyBama OpauHe 3ajefHule. Y
TaJallkbeM CPIICKOM IpaBy C€ OJBOjEHU XXUBOT CMAaTpao M jeZHOM BPCTOM
npuUBpeMeHe Mepe, roe du uwb OMO [a ce UCnUTa Ja JH je moryh namu
3ajeIHUYKH XUBOT u3Mehy cympyxHuka. ¥ § 102 CI'3 ce HaBonu gma ce
pasiyuemne of 3ajeJHUUKOr XKMBOTa CMaTpa Kao MOCIeNHH MOKYIIaj MUDEA,
Te aKo OM CynpyKHULIM TIOHOBO 3aCHOBAIM 3ajeJHULTY KUBOTA, Opak OU ©UMao

7 Ibid, cTp. 47.

8 Mapxosuh, JI., [ToponuyHo npaso, cTp. 91.

9 Mapxkosuh, JI., Ibid., ctp. 92.; Jaukosuh, [I., [Tpobnemu rpahanckor mpasa, beorpan
1926, cTp. 121. cynporHo: Murposuh. Y., U3 upkseHor npasa, beorpan 1909, ctp. 217-222;
UCTH: ,Moxe i ce pa3BecTH Hpak 10 UCTeKy NeTOTrOAUIIBer 0JBOjEeHOT )KUBOTa U Ha 3aXTeB
camo jemHe OpauHe cTpaHe? ApXUB 3a IpaBHe U IpylITBeHe Hayke, kwura VII, cBecka 1,
beorpagn 1909, ctp. 74.

10 Qmnyka Kacauuonor cyna Y Beorpany dp. 6216 on 30. 10. 1904. r. y: Hukertuh, T,
Opnyxe Onmre cepauue KacauuoHor cyna xwura I, crp. 190.
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nyHy BaxHocT.!! To je jemHa of mporiecHONMpaBHUX Mepa Y HpakopasBOLfHOM
Criopy, Koja je Tama Owia mo3Harta M y yrnopegHoMm mpasy.'? OBakBUM onpes-
Oama u3 wi. 218 3akoHa 0 UPKBEHHM BJIaCTUMa MEHa C€ IPaBHU KapaKTep
OIJBOjEHOT )KMBOTA U Of] CPEACTBA 32 OUyBabe Hpaka MocTaje 3aKOHCKH pasyior
3a pa3sop Opaxa. Tako je 0BOjeHH XUBOT U3I'yOHMO OHAj NPaBHU KapaKTep
KOju UMao npema oppendama I'pahaHckor 3akOHMKa, ¥ IPETBOPHO CE Yy jefaH
O 3aKOHCKHX y3pOKa 3a pasBoj dpaka.'3

2. OgBojeHH XHBOT Kao y3pOK 3a pa3Boj Opaka y nocjaeparHoj
JyrocinaBuju

Haxon 3aBpuietka II cBeTckor paTa AOLLIO je 1O packuia ca PaHUjUM
3aKOHOJABCTBOM, T€ je yMECTO NaTpHjapxa/iHe MOPOAMIIE U JOMHUHAHTHE
yJiore My’ka, IPOKJIaMOBaHa PaBHONPABHOCT OpayHUX ApPyrosa. YCTaBOM
®HPJ on 1946. ronune npensuheHa je paBHOIIPABHOCT MY»Ka U KEHE Y CBUM
obnactuma xuBota (unaH 24. Ycrasa). Tako je usspueHna pedopma 1y od-
nacTv dpayHor npasa AoHoLEmeM OCHOBHOT 3aKOHa 0 Opaky u3 1946. ro-
nune.' TIpeMa 0BOM 3aKOHY IMOCTOjH 8 OpakopasBOOHMX y3poKa: 1) Telka
nopemeheHoct DpauHux ogHOCA (HEMOOHOIL/BUBOCT 33jeJHUUYKOT )KMUBOTA)
—ui. 53; 2) pahewe o rnasu (un. 55); 3) npemyda (un. 54); 4) 3n10CTaB/BaE,
TEeIlIKe YBpele U HeyacTaH KUBOT (Wwi. 56); 5) HeusneunBa ymMHa DosecT u
HECIOCOJHOCT 3a pacyhuBame; 6) 3I0HAMEPHO UIX HEOTIPABAaHO HAaMyLITake
OpauHor gpyra (wi. 58); 7) HectanocT dpauHor apyra (wi.59); 8) ocyna Ha
KasHy OpauHor gpyra (1. 60).

OBaj 3aK0H je OHO jeqUHCTBEH 3a ety Jyrociaasyjy, IITO je MPEeACTaB/baslo
HBETOBY BPJIMHY, TOK j€é UMa0 BUILE CJIADOCTH KOje Ceé MOTY YOUUTH y MOKYIIajy
Ila U3MUPH [IB€ pas3IMuUTE JOKTPUHE: O Pa3BOLY Kao CaHKLHUjU U O Pa3BOmy
Kao [TPaBHOM JIEKY, Kao U HeJOCIEeHOCT Y ofpendaMa O ClopasyMHOM pas-
BOJy Opaka. 3aKOH je NMpUXBAaTHO MEIIOBUTH CHUCTEM OpaKkOpa3sBOJHUX Y3-
poKa, nokywasajyhy na napaaenaHo U3rpagy pasauyuTe CUCTEME PasBoOja:
CUCTEM PETATUBHUX U ANICOMYTHUX DPaKOPa3BOIHUX Y3POKa, CUCTEM OMILTHX
Y NO0CeDHUX y3pOKa, CUCTEM CKPHUB/bEHUX U HECKPUB/bEHUX Y3POKa U Pa3BOJ
Ha 3aXTeB je[IHOT WK Ha 3axTeB 00a CympyxHHKa. '

11 I'pahaHcku 3aKOHUK, CTp. 52.

12 yy1. 146 lIBajuapckor rpahaHCKor 3aKOHKKA je TPOMHUCHBAO [1a OBOjEHH KHBOT MOXKE
Outu mocyheH Ha 3axTeB TY)KEHOT yBEK kalia Cy MCIyHEHHU YCJIOBU 3a pa3Bof Opaka, ako ce
NPOLEHU A3 UMa MOIyhHOCTH 3a IOMHUPEWE, C TUM LITO CyJ, HE MOXE JOCYIUTH Pa3BOL aKko
je TpakeH OIIBOjeHH JKHUBOT

13 Jaukoswuh, [I., Ibid, ctp. 116.

14 Sluzbeni list FNRJ br. 29/46, stupio na snagu 9. maja 1946. g.

15 Mladenovi¢, M. Porodi¢no pravo, Beograd 1984. str. 224
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OnBOjeHH KUBOT je Y OCIePaTHOj JyrocaaByuju UMao 3aHUMIBUB Pa3BOjHU
nyT. [Tocne Jpyror CBETCKOT paTa BaXKWIO je MPaBWIO Ja HUje MOrao Tpa-
KUTH pa3Boj dpaka oHaj OpauHu OpPYT KOjU je UCK/bYYUBO KPUB 3a mopemehaj
OpayHHX OFHOCA W HETOJHOLBUB 3ajeIHHYKH KUBOT.'® Tako cy y mpakcu
HacTajane cUTyauuje Kaja je NOMaswio OO €MOLHUOHAIHOT pa3uiaKema
usMmelhy cynpykHHKa, rge Ou jefaH o Cynpy’KHHMKa HAIyCTHO APYTOr, IIPH
yeMy 0Baj IPYTH HUje TOMe JOPUHEO CBOjUM MOHAlIameM. [IpeMa Tagalbum
MO3UTUBHUM IPOMHCHUMA CYTIPYKHUK KOjU je HaIyCTHO APYTOT CYyNpPYyKHUKA
HHje MOTa0 TPaXKUTU HUTH U3[IejCTBOBATH Pa3Boj Opaka, Yak ¥ y CUTyaluju
Kajfia Ce Oyrd HU3 TOOWHA Hajlla3Wo ca OPYyTUM MAapTHEPOM Yy BaHOpaydHO]j
3ajeSHULH, rae Cy 4ecTo U u3ponwiu feny. OcTaB/beHH OpavyHy IPYT U3 pas-
JIMYUTHX pasjiora HUje MHULMpao MOCTynak pas3Bofja dpaxa. Pasnosu cy 3a
TO OpOjHM IOYEB Of TOra Aa HUje UMao NPWIMKE [a 3aCHyje HOBY OpauHy
3ajemgHUIly, jep HHje MPOHAWao IPYTror MapTHepa, MPeKo UMOBUHCKUX Pas-
7I0Ta, 3aTO LITO ’KEJIM OCTBAPUTH HEKO OJ 3aKOHCKHX IIpaBa KOja MPOUCTHYUY
Y3 3aK/by4Y€HOT Opaka (MpaBo Ha NOPOJUYHY NIEH3H]y, TPaBo HaciehuBama...),
[0 YHCTO CyDjeKTHBHUX pasjiora KOju MPOUCTHUYY U3 XKEJBE 32 OCBETOM Ipema
OpauHOM IIpyry KOjH ra je octaBHo. Tako cy rnocrojanu SpojHH ,MpTBH Dpa-
KOBH", KOjU Cy €r3UCTUPAIN CaMoO ,Ha nmanupy”. OBaKkBO CTamwe je JOBOJUIO
10 MHOTHX MpobseMa jep Cy napajenHo ca TakBUM ,MPTBUM OpakoBuma”
nocrojane ©OpojHe BaHOpauHe 3ajegHULIE, Ca BaHOPAUYHOM [ELOM.
Pacnipasmajyhu criopHa nuTama y Be3W OBUX MpodiIeMa CyLOBH Cy 3ay3u-
Manu pasnuuuTte cTaBoBe. Hajupe cy cymoeu omdujanu TyxdeHe 3axTeBe
KOjUMa je UCK/BYYUBO KPUB OpavHH OPYT TPakKo pa3Bon dpaka.!l” Mehytum,
MMajyhu y BUly a Ha Taj HAYMH HUCY MOLJIe [la Ce JIeranusyjy OpojHe BaH-
OpauHe 3ajegHuIle, CyIOBU Cy Hajlpe MOYEJH A03BO/bABATH Pa3Boi Opaka
HAaKOH Jy’KeT TIepHoJIa 0fBojeHor xuBoTa.'® Tleproa Tpajama 0IBOjEHOT XKH-
BOTa KOjU Cy CyLOBW MpHUXBATaau OMO je pasnuuut. Hajupe cy mpuxBaTaHu
TyXO€HU 3aXTEBU 3a pa3Boj Opaka y CUTyallHju Kajia je OJBOjEHH KUBOT
Tpajao 10—15 rogvHa Uy aysxe, na OU KacHUje JOILIO A0 yoiakaBama Tak-
BOT CTaBa, na je HakoH 1960. roguHe jequHCTBEHO MpUxBaheHa yodudajeHa

16 41, 53 ct. 2 OCHOBHOT 3aKOHa 0 OpaKy.

17 omnmyka BpxosHor cyna AIl Bojsomune, [. 6p. 49/54, Imacuuk AK Bojsomute &p.
2/55, Bpxosru cyn buX, I'x. dp. 604/55, 30upka cynckux omnyka 1956 kmwura 1 ommyka op.
82, Bpxosnu cyn buX, I'x. op. 372/57 y Ilpoxon Ana, Komentap OcHOBHOT 3aKkoHa 0 Opaky,
kwura II, ognyxa Op. 293, Bpxosuu cyn buX I'x. 6p. 566/56, y IIpokon AHa, Ibid., ogmyka
Op. 349.

18 Opnyka BpxosHor cyma Cpbuje, 755/52 y 3dupka omiyka BpXOBHHX CyIOBa JOHETHX
Yy KpUBUYHOM M rpabhaHckom mnoctynky, beorpan 1954, omnmyka 6p. 191, crp. 167, omnyka
BpxosHor cyna Cpduje I'x. dp. 1059/54, Ibid., Beorpan 1957, omnyka 6p. 280, ctp. 270, omnyka
BpxosHor cyna Cpduje I'x. 6p. 3553/54, Ibid., beorpap 1953-1955, opnyka &p. 281, crp. 270.
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CyZACKa IIpakca MPBOCTENEHUX CyJoBa KOjU Cy O3BO/baBa/IM pa3Boj Opaka U
Ha 3aXTe€B HUCK/bYYHUBO KPUBOTI CYNPYKHUKA YKOIHUKO je MPEKU. 3ajeqHUIe
xuBoTa usmehy wux 6uo myxu ox Tpu romuue. '° Ha Taj HauwMH je Kpo3
CXBaTamwe CyJCcKe Mpakce, MUMO 3aKOHA, YBeJleH Y JOKTPUHM OpayHOT npasa
OJJBOjEHM JKHMBOT Kao crenudHuyYaH Ciy4yaj y3poka 3a pa3Bon dpaxa.

OsaxkaB CTaB Cy[0OBa HaWllao je Ha PA3IW4YUT OAjEK Y NPaBHOj TEOPHUjH.
JemHu Cy cTanu Ha CTpaHy CyIcKe nmpakce cmartpajyhu na tpeba oBakse 0f-
JIyKe Cy[oBa 03aKOHHUTH M3MeHOM mocTojehux mpomuca.?’ Ca gpyre crpaHe
MOCTOjao je U OTIOP OBaKBOM CXBaTawy. To je oDpasnarano Tume pa je re-
HepaJiHU Y3POK 3a pa3Bof Opaka, kako je popmynucan y wi. 56 036, Tonuko
WIUPOK Ja 0dyxBaTa CKOPO CBE CIydyajeBe y KOjumMa je AOLLIO IO OABOjeHOr
YKHUBOTA, T€ HUje MOTpeDHO YBOOUTH OJIBOjEHU KMBOT Kao mocedHu Opaxo-
pa3BogHH y3pok. Ocum Tora, 6uno Ou HenmpaBefHO O3BOJIUTH HUCK/BYYHBO
KPUBOM OpavyHOM JPYTy Ja TpaXkd passoj Opaka.’! Takohe, HCTHLIAHO je U
Ila YUHEHULA OBOjEHOT KUBOTA OPAayHUX OPYTroBa MOXKE MPOU3BOSUTH CaMO
npaBHa /IejCTBa KOja Cy MPeLU3HO MPONUCcaHa 3aKOHOM, 1a CTOra Hema pas-
Jiora MPOTHUBHO 3aKOHY YMHEHUIN O/IBOjeHOT KUBOTA TPUJaBaTH OBAKBa 10-
cedHa nejctea.??

Haxon monowema Ycrasa COPJ n3 1974. rogune, cBaka Penybdnuka n
[Toxpajuna ypenwia nocedbHo 00nacT mOpogUYHOr M OpadHOr Mpasa, Te je
CTBOPEHO 0CaM MPaBHUX CUCTEMA O pa3BoAdy dpaka, LITO je CTBOpUiIo OpojHe
crnaboctu.?? PechopMa mopomuuHor 3akoHomaBcTBa y Cpduju ce ogBujana y
IBE eTale, TaKo IITO je HajIpe JOHET 3aK0H 0 dpaky U3 1974. rogune (cTynuo
Ha cHary 1. 1. 1975. rogune),?* a 3atum je 1980. romuHe yCBOjEH 3aKOH O
Opaky u nopoguyHumM opgHocuMa Cpduje (ctynmmo Ha cHary 1.1.1981.
ropuHe).?> OBUM 3aKOHOM CY M30CTaB/bEHH CBHM OPAaKOPA3BOJHH y3POLH KOjU
Cy 3aCHOBAaHHM Ha TEOPHjU KPUBHILIE, TAKO [1a je OCTAa0 CaMO jeJaH OMUITH
penaTUBHU Opakopa3BOAHU Y3POK 3aCHOBAH Ha TEOPHjH O Pa3BOAY Kao Mpas-
HOM JieKy — 030uspaH W Tpajad nmopemehaj dpauHux ogHOca, Kaja je O4u-
I7IeJHO Ja je HeocTBapuBa cBpxa Opaka. To je pesynTupaso fia ce y TakBOM
CUCTEMY pa3BOfa Kao NMPaBHOI JI€Ka jaB/bajy CaMoO /iBa OpakopasBOgHA Y3-

19 CresaHoB, M., IIpecimanax dpaxosa, Hosu Can 1976, ctp. 171.

20 3apop, A., ITorpeba HoBenupamwa wi. 56 O3B, Imachux AK Bojeogume dp. 8—9/63.

21 KoucrautuHosuh. M., ,Pa3Boz paka 300r myroTpajHOr OBOjEHOT KMBOTA M MTPABO
PpasBefieHor OpavHor IpyTa Ha U3fipkaBawe”, Ananu ipasHol pakyniienia y Beoipagy, op. 4/56,
cTp. 483.

22 Crankosuh, B., ,[IpaBHe mociemuue ONBOjEHOT )KHBOTA OPAYHUX APYroBa”, AHAIU
Ipasnot ¢paxyniieitia y beoipagy, o6p. 3—4/1960, ctp. 326.

23 Cveji¢-Janci¢, O. Razvod braka u nasem i stranom pravu, Novi Sad 1987, str. 166.

24 CrmyxbeHu rmacHuk 6p. 52/74.

%5 Cmyxbenu rmacHuk op. 23/80.



79 BPAREY 6poj 1-2/2014

poka: Telika mopeMmeheHoCT dpayHUX OJHOCA M pPa3Boj Opaka Ha OCHOBY
cnopasyMa OpauHux apyrosa (ui. 83-85).

3. Pa3Boj 6paka y IO3UTHBHOM 3akoHOOaBCcTBY Cpouje

HajHosuja pedhopma nopoguvHor 3akoHonascTsa y Cpbuju pesyntupana
je yceajamem [Mopoguunor 3akoHa Cpduje us 2005. roguHe (CTynHO Ha CHary
1. 7. 2005. rogune).?® OBaj 3aKkoH, KOju je ¥ cama BaKehH y HAIOj 3eMJbH,
perymnucao je obmact pa3Boja Opaka Ha Taj HAUMH IITO je YCBOjUO UMUCTH
CUCTEM pa3BOfia Kao MPaBHOT JIEKa, Te je pa3Boj dpaka JO3BOJHO Y [Ba OC-
HOBHA 00JIMKA: CTIOPa3yMHHU pa3Boj U Pa3BOJ MO TYXOH.

CriopasyMHHU pa3BoJ Ce 3aCHHUBA Ha CArJIaCHOCTH CyIPy’KHHKA /1a ce Opak
passeze (wian 40). [IpuTOM, CYNIPYKHULIU Cy IY’KHHU Jla 3aK/bY4YE U NOTHECY
CyZy MMCMEHU CIIOpPasyMm O Pa3BoAy, KOjU 00aBe3HO CagpKH CIIOpasyM y Io-
ey Bpliewma POOUTE/bCKOT MpaBa U CIOpPa3yM O eodH 3ajeJHUYKEe UMO-
BuHe. Ha Taj HauuH ce xTeno Aa dyay CopasyMHO pelleHa [ABa HajBaKHHja
mpodiemMa Koju ce MOTy TI0jaBUTH y TTPAaKCH Kao Mocjiefnlla pa3sBoja dpaka.
Bpiuewe popuTe/bCKOT MpaBa je K/byUYHHU CETMEHT KOju CyNmpyXHHUIM Tpeda
Ila OTOBOPE Y UHTEPECY Ielle, NOK je CropasyM O Ie0dU 3ajeJHUYKE UMO-
BUHE HOBMHA Yy HalleM npaBy. Texma 3aKkoHOJaBLa je, CBakako, Ouia fa ce
CTIOpa3yMOM pelly jelaH BakaH MpodyieM U THMe u3derne Bohemwe mapHULIA
panu feode 3ajefHUYKE KMOBHHE, KOje Cy 4eCTo, JyroTpajHe U CKyIle, Te TaKO
NIOCPeJHO YTUYY U Ha KBAJIMTET )KUBOTA CaMe Jele, KOjuMa HaKOH pa3Bofa
Tpeda Tpeda omoryhutu Hajbome moryhe )KMBOTHE YCJIOBE Pafy MPaBUIHOT
Y MOTIYHOT pa3Boja.

PasBop mo Tyxdum ce TemesrpM Ha JBa Opakopa3BOZHA y3pOKa, U TO:
030WbHOj U TpajHOj mopemeheHOCTH OpayHUX OJHOCA U OQjEKTHBHO]
HeMOryhHOCTH ocTBapuBama 3ajefHULIe )KUBOTA CyNpyKHUKA (unaH 41). To
Cy OIIITH, PeJIaTUBHU U HECKPUB/bEHU OpaKopa3BOOHU y3pouu. ITocTojame
CaMO HEKMX KOHKPETHHUX YMIEHHULA HE 3HAuU Jla Cy Ce CTEKIU oanydyjyhu
yCJIOBH 3a pas3Bof Opaka, Beh je cym AyxaH Ja y MNOCTYNKy YTBPAU
nopemeheHocT HpayHMX OHOCA UCTTUTHBAKEM UHWHEHHUIIA KOje YKa3yjy na
je HacTymuo Heckiaf y OpayHoj 3ajeJHULM Y TOJIMKOj MEpH [1a ce HE MOXe
00jeKTHBHO OCTBAPUTH MOTMyHA U CKJIaJHA 3ajeJHULIA KUBOTA, T€ CAMHUM
THUM HU CBpxXa Opaka. CynpyXHHYKM OJHOCH MOpajy Ia HUMajy CTEIeH
030upHe mopeMeheHoCcTH koja ce MaHUGeECTyje MPEeKUIOM KBAIUTETHE
KOMYHHKalWje u3Mehy cynpykHHKa, U KOju nopemehaj Tpaje Beoma Iyro,
IITO yKa3yje a HeMa u3riefa 1a bpauHa Kpu3a Oyzne mpeBasub)eHa.

26 Crmyxbenu rmacuuk PC dp. 18/2005.
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4. YnopeJHONpaBHHU NpHka3 dpakopa3BOTHOT IpaBa

PasBon Opaka je manac mpuxsaheH y uesnoj EBpomnu,?’ a 6poj passemeHHx
OpakoBa mokasyje BUCOK HHMBO, LITO Jjaje OMpaBAame Ia ce y THM 3emM/baMa
OPUCTYNH 030WbHHUjeM paly Ha peryjiucamy OBOT MPABHOI MHUTawa. Lusb
CTapuX ¥ HOBUX ApxaBa EBporncke YHUje je na u3Bplie XapMOHU3aLHjy 1ie-
JIOKYTHOT rpahaHCcKor mpaBa, Kpo3 JOHOLIEKE jefuHCTBeHOr ['pahaHckor 3a-
KOHMKa K0oju 01 00yxBaTHO CBe 00y1acTH rpahaHckor npasa, a Takohe ce Bpuu
XapMOHM3alMja MO MojejuHUM odnactuma rpahaHckor mpasa. Taksa je u
00/1aCT MOPOIUYHOT 3aKOHOJABCTBA, KOja MMa BEJIMKU NMPAaKTUYHU 3HA4aj 3a
CBAKU MPaBHU CHCTEM.

Hanac cy y EBponu y3pouu 3a pa3Bop dpaka y HallMOHAJTHUM 3aKOHO-
NABCTBUMA PEryJIMCaHM Ha Pa3IMuWTe HAuWHe, aJik je YOUbHBO Jia MOCTOoje
IIBa OCHOBHA CUCTE€Ma, U TO MOHUCTUYKH NMPAaBHU CUCTEMH, KOjU Ce 0CIamajy
Ha CaMo jefiaH OCHOB 3a pa3Boj Opaka, KOjH Ce yIJITaBHOM OJHOCH Ha TpPajHU
nopemehaj y dpauHUM OFHOCUMA, AOK IUIYyPaIUCTUUKU NMPAaBHU CHCTEMH
MO3Hajy pa3INuuTe Y3POKE 3a pa3Boj dpaka. [Ip»kaBe 4dju MpaBHU CUCTEMH
OCHOB 3a Pa3Boj] Opaka 3aCHUBAjy Ha TpajHO mopemeheHUM OFHOCHMA Y
Opaky jecy: Yewka, Enrnecka, Benc, Mahapcka, Upcka, Utanuja, Xonangyja,
[Mosecka, Pycuja, Illkotcka u llInanuja, ok Ccy MpaBHU CUCTEMHU KOjU MO3HA]Y
pasnuuuTe dpakopasBojHE y3poke maHac Baxehu y AycTtpuju, benrujuy,
Hanckoj, ®panuyckoj, Jlykcemdypry, Hopseuikoj, [Toptyranuju u LlBaj-
LJapCKoj. Y NMpeTXoJHO HaBeeHUM ApxkaBaMa, ocuM llIBajuapcke, joum yBek
je Baxeha TeopHja KpUBHIIE jeIHOT O CYNPYKHUKA.2®

OnBojeHH KUBOT DpayHUX IPYroBa MMa BEJIHKY YJIOIY KOJI pa3Boja
Opaka y ynopegHom npasy. Ckopo cBa 3HayajHHMja eBpOIICKa MOPOAUYHA 3a-
KOHOZIaBCTBA MTPOTHUCYjy OJBOjEHU XKUBOT CYMPYKHUKA KA0 jefdaH oJf y3poka
3a pasBox dpaka.??

Y Benukoj bputanuju je pa3son dpaka perynaucad 3aKOHOM 0 DpayHUM
nutawuma (Matrimonial Causes Act) uz 1973. roguHe, rie cy HaBefleHU

27 Y Uranuju je passon dpaka mpuxsahen 1970. ron. HAKOH JBAHAECT MPETXOAHUX He-
ycrelmHux nokyuaja. HakoH Tora je passon dpaka o3akomweH y llInanuju, a y Upckoj je pas-
BoJ Opaka mo3BoskeH Tek 1997. ron. Ilocimenta eBpoIICcKa Ip/kaBa y k0joj je H03BOJbeH Pa3BOz
Opaxa je Mauta, rIe je HakoH H3jallikkaBama rpahaHa Ha pedepennymy 28. 5. 2011. rom.
TecHoM BehuHoM of 53% npuxBaheH pa3Boz Opaka, WTo je mapnamMeHT o3akoHuo 1. 10. 2011.
rofi., a IpBY pa3Bog Opaka je npen cynom odasmeH 21. 10. 2011. rog.

28 Bartiny, D., Divorce and Maintenance Between Former Spouses — Initial Results of the
Commision on European Family Law, in K.Boele-Woelki (ed), Perspectives for the Unification
and Harmonisation of Family Law in Europe, EFL-Series Vol. 4, Antwerpen, Oxford, New
York: Intersentia, 2003, str. 531-543.

23 O ymopegHOMpPaBHOM IPHKa3y OpAKOPasBONHHUX Y3poka BUAETH Buile: KoBauek-
Cranuh, Yuopegno iopoguuno tipaso, Hosu Cagn 2002.
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OpaxopasBogHM y3pouu. Mako je kacHUje ycBOjeH 3aKOH O IOPOAUYHOM
npaBy (Family Law Act) u3 1996. roguHe, Ha pa3Boj Opaka ce MpUMemyje
3ako0H u3 1973. ronuHe. Y eHIIeCKOM MPaBy je MO3HAT CaMo jeJJlaH y3pOoK 3a
pa3Bopn Opaka koju ce Ha3uBa irretrievable breakdown of marriage (Hemo-
BpaTHU OpayHH CJIOM), @y Ba)XKHY YJIOTY y JOKAa3WBawy HENOIMpPaB/bUBOT
OpauHoOr CTaka MMa OJIBOjeHM XXHUBOT CynpyxHHKa. Kao pasmnor koju ce
TEMEJbH Ha KPUBULIHY jeJHOT CYIPYXHUKA HAaBOOY CE HANyLITame Off CTpaHe
TY)KEHOT y HENpeKUIOHOM Tpajawky OX IBe roguHe. MehyTHM, ofBOjeHU
KUBOT CYIIpy’KHHMKa MMa 3Hayaj CaMOCTAaJIHOI pasjora KOju yKkasyje Ha
Hemomnpas/bBe dpayHe ogHOCE, jep ce de3 od3upa Ha KpUBHULY Dpakopas-
BOJJHAM y3POKOM CMaTpa OABOjEeHH XKHUBOT Y Iy’KeM HEeNPeKUTHOM TPajamy.
Taj mepuon je ogpeheH Ha [IBe rogUHE YKOJIMKO IOCTOjH CArjJaCHOCT Cy-
NPY>XHUKA O Pa3BOAy WIH IeT TOJJMHA OJIBOjeHOT )KMBOTA ako TaKBa cariac-
HOCT He TIOCTOjH. Y 0da ciy4aja je HeOMX0OHO U 1a Ce PEeryaruLly UMOBUHCKH
OoJHOCH u3Mely cynpyXHHKa, Kao M NHUTama [0BEpaBama U U3[p)KaBama
nene. 30

Y ¢pannyckom npasy je pedpopma passBona dpaka usspiiena 2004. ro-
IVHe ycBajalbeM 3akoHa 0 pa3sopy dpaka on 26. 05. 2004. r. (Official Journal
of the French Republic) koju je ctynuo Ha cHary 1. 1. 2005. g. 1 mocTao feo
Code Civil. Haj3sHayajHija HOBMHA OBOT 3aKOHA C€ CACTOjU y TOME LITO je
BEJINKA Ba)KHOCT JJaTa OJJBOjEHOM XXHUBOTY OpayHUX Apyrosa. Tako ce Ha oc-
HOBy wi. 238 CC dpak Moke pa3BecTd 300r TpajHe MpOMeHe OpayHe Bese
yClien OBOjEHOT XKUBOTA CYNIPYKHUKA Y HEIPEKUTHOM TPajamy Ofl HajMame
nBe rogune.3!

Y Hemaukoj je pedopma dpauHor nmpasa cripoBeneHa 1976. ronuse, kaga
Cy npaBuia o pasBopy dpaka Bpahena y I'pahancku 3axonuk (§ 1565—-1568).
OBom pedopmoM Cy YKHHYTH CBH Y3POLH 3a pa3Bof Opaka KOju Cy 3aCHO-
BaHM Ha KPUBULM jeOHOT OJf CYNpPYXXHHKA, U 3aMElmEeHU Cy jeoHUM
HECKPMB/bEHUM OpaKkopa3BOJHUM y3DOKOM — HeycrnexoM Opaxa (Scheitern).
TaxaB Heycnex Dpaka je 3aCHOBaH Ipe CBEra Ha OIBOjEHOM KHUBOTY CYTIPYK-
HuKka. [TocToju HeobopuBa MpeTnocTaBka 0 Heycrnexy dpaka ako Cy Cynpyx-
HULIY KUBEJIU OJIBOjEHO jeIHy TONVHY a 00a CyIpYKHHUKA TPake pa3Bof UiIH
Ou HacTaBak Opaka MpencTaB/ba0 TeUIKOhy 3a jeJHOr CyNpy)>KHHKa M3
Cy0jeKTHUBHHUX pasjiora KOju NOTHYY Of JTUYHOCTH APYTOT cynpyHHUKa. Ca-
[JIACHOCT APYTOT CYNPYKHHUKA Ce He TPaXk¥ KOJ OZJBOjEHOT )KUBOTA O] HajMatbe
Tpu ropuHe. OJBOjeHH >KMBOT TOJpasymMeBa [a CYNPYXHULHU Hemajy

30 Cretney, S. M., Masson, J.M., Principles of Family Law, London 1997, str. 313.
31 Tekcr ®panuyckor rpahanckor 3akonuka — Code Civil je jocTymaH Ha WHTEPHET
agpecu: http://legifrance.gouv.fr.
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3ajeqHUYKO JomahuHCcTBO. OBO Yak M y CIy4ajy Aa ’KHBe IMOJ UCTHUM KpO-
BOM.3?

Y Ayctpuju je pedopma dpakopa3BomHOr npasa cinposeneHa 1999. ro-
OVHe, Te Ce UMa CMAaTpaTH Jia je JOILIo 0 Heycrexa dpaka (Scheitern) ako
He MOCTOjU 3ajeJHUYKH KUBOT CYNIPYKHUKA HajMame 1ecT roguHa. bpak ce
MO’Ke pa3BecTd W 300r kpaher Tpajawka OBOjEHOT UBOTA CYMPYKHUKA. Y
CJ1y4ajy [1a je 0[IBOjeHHU KUBOT Tpajao TpU ropguHe, Tyxunay he dutu y oba-
Be3H Jla IoKaKe TpajHu nopeMehaj ogHOCa M1 HEMOTYhHOCT OfipKaBama ajbe
OpauHe 3ajenHuue.

W y npyrum eBpOICKUM Jp)KaBama je OOBOjEHH KUBOT 3HayajaH OpaKko-
pa3BogHu y3pok. Y lIBajuapckoj ce mpema pe)OpMHCaHOM DpayHOM IIpaBy
n3 1998. roguHe MOXe TPaXWUTH Pa3Bol Opaka aKko je OJBOjeHH XKUBOT CYy-
Npy’KHUKA Tpajao yeTupu ropuHe. Y ['pukoj je, Takohe, mepuon on yeTupu
rOJUHE OJBOjEHOT KMBOTA NOBOJbAH 3a JOKA3HBaWe HEMOMPaB/bHUBOI CIOMA
Opaka. UTanvjancko npaBo 3a pa3Boj dpaka 300r HEMOMPaB/bUBOCTH JYXOBHE
W MaTtepujajHe 3ajeJHUlle CYIPY>XKHUKA, 3aXTeBa NEPUOJ, OOBOjEHOr KUBOTA
0]l HajMamwe TpH roguHe. Mcty nepuop of Tpy rOAWHE OBOjEHOT KUBOTA j€,
HakoH pedopme u3 2001. romuHe, npensuhen U y [Mopryranuju. [lepuon on
JIBe TOMHE O[IBOjEHOT KMBOTA je peaBuheH y mBeaCKOM U (PUHCKOM mpasy.>3

5. XapmoHu3anuja dpakopa3sBogHor npaBa y EBponn

Y nuby XxapMOHM3aLyje MpaBHe 00/1aCTU MOPOSUYHOT [TpaBa y CENTeM-
Opy 2001. ropuHe ocHOBaHa je KomucHja 3a €BpOICKO MOPOAHYHO MPABO
(Commission on European Law — CEFL), kojy cauumaBajy CTpy4YmalH U3
npxaBa unanuna EY, m gpyrux gpxasa (IlIBajuapcka, Hopsemka, Pycyja...).
Kommucuja je HakOH CIIPOBENEHOT YIOPENHOT UCTpakuBamwa yTepauna 2004.
ronvHe Havesna eBpONCKOr MOPOAWYHOT MpaBa y 0071acTH pa3Bofa, KOjuMa
Ce Ha jeIMHCTBEH HauuH ypelhyje oBa nmpaBHa odacT. [TocToju yKymHO aecet
Hauena o pa3Bopy, koja Cy cagpkaHa y TpH IOIJIaB/ka: y MIPBOM IOIJIaBIbY
Cy cafp’kaHa OIuITa Hauesa Koja 0CTaBsbajy MPaBHU OKBUP 3a pa3Bof Opaka
(Hauena 1.1-1.3), y opyrom morziasiby ce Hajas3e Hadesaa Koja ce OOHOCe Ha
criopa3yMHHU pasBop Opaka (Hauena 1.4-1.7), a Tpehe nornasee odpabhyje
Hauesa koja ypehyjy passon dpaka He3 cariacHOCTH jeqHOT Of CYyNPYyKHHUKA
(1.8-1.10).%

32 y. Kutanosuh, T., ,MHCTHTYT pasBona Opaka y npaBy Hemauke”, 300pHHK pafoBa
[TpasHor daxynrtera y Humy, &p. 62/2012.

33 0 bpakopa3BOOHHM y3pOLKMMa CKAaHIWHABCKUX 3€Masba, BUNETH BHUlle: Bramkosuh,
B., ,OCHOBHe OfTHKe HOPAMjCKOT MOfiena pa3sona”, y: 36opHuk pagosa IIpasHu cucitiem Cpduje
u cuangapgu Espoticke ynuje u Casetia Espotie, xwura 1, Kparyjesan 2006.

3% v. Boele-Woelki, K., Ferrand, F., Gonzales Beilfuss, C., Jantera-Jareborg, M., Lowe,
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Hauenuma cy npensuhene camo Be BpCTe pa3Boja dpaka, U TO Cropa-
3yMHHU pa3Bof Opaka ¥ pa3Bofi Dpaka Ha OCHOBY 3aXT€Ba jeJHOT CYIIPYKHHUKA,
KaJla He MOCTOju 0DOCTpaHa CarjaacHoCT .

Kop cmopasymHor pa3Bofa dpaka 3ak0HOMABall MOIITYje BOJBY CYMpPYX-
HUKa, U oppehyje ma passon Tpeda yBek I0O3BOIUTH Kajda je TO odocTpaHa
xesba OpauHux gpyrosa. CripoBoaM ce y OOJIMKY 3aje[JHHYKOTr 3axTeBa 0da
CYNIpY>KHUKa WIM Ha OCHOBY 3aXTeBa jeJHOr CYHNPY)XHHKa y3 IMpHUXBaTame
TAKBOI' 3aXT€Ba Off CTpaHe APYror cynpyxHuka. He Tpaxku ce ogpehenu ne-
puon GHaKTUYKU OJIBOjEHOT )KMBOTA Ipe HEro LITO CyNpYXHHULM MOAHECYy
3axTeB 3a pa3Boj Opaka, a TakaB 3aXTeB HUje HEONXOMAaH jep Y CaBpEMEHUM
IPYLITBUMA je 4YeCT Cay4yaj OLBOJEHOT )KHUBOTA y OKBUDPY UCTOT cTambeHOr
npocropa. CTaHOBUILITE je fa He Tpeba crpedyaBaTH CyNpYXKHUKE y Hac-
TOjakMMa fla OKOHYajy OpayHy 3ajefHMIy Koja He (QyHKLHOHHUIIE, U Ja
OpraHu3yjy CBOj MOPOOWUYHH XKUBOT Ha IPYTH Ha4MH. OBO, HAPABHO, YKOIUKO
He LITETH WHTePecuMa felle WK OPYror cynpyxHuka.>® IIpe cBera y wHTe-
pecy Ieue ce y HEKMM CHUTyaldjama 3axTeBa onpeheHu mnepuopn 3a
pasMulLbalke, Kako ce He du noHena dp3omera omiyka. Tpajame nepropa
pasMHUl/bakba 3aBUCH Off TOTa Jia JIX Cy Ce CYNPYKHULIY CIIOPa3yMEJIH O CBUM
nocjaenvnaMa paspofia Opaka M of CTapocTd mHuxose neue. [Tocinenune o
KOjuMa CyIpY>XHULM Tpeba [ja ce CropasyMejy jecy: BpIIEHE POSUTEIbCKOT
npasa, MpeduBaHUILTe U U3PKaBamke Aelle, 1e0da UMOBUHE U CYTIPYKHUYKO
usnpxasame. Criopasym tpeda na dyne cauumeH y NUcaHoj POpMH. YKOITHKO
Yy MOMEHTY MOKpeTama Opakopa3BOJHOT MOCTyNKa HeMa CIIOPHUX MUTawka y
BEe3H I0c/Iegula pa3posia dpaka ¥ UMajy Aelly [0 LIeCHaeCT FOMHA CTapOCTH,
norpedaH je TPOMECEUHH MIEPUO] 38 Pa3MUILJbAKE, @ YKOIUKO Ce HUCY CIIO-
pasyMenu OKO CBHX IOC/IEAHLIa pasBoja NEPHOL 33 PasMUILbAKE je LIeCT
MecelH. YKOIHUKO je, MakK, CTapoCT Jele MPEKO LIeCHaecT rofAuHa a 1ocToje
CIIOpHa NUTama U3mel)y cynpyXHHKa POK 3a Pa3MHLUbAE je TPH MECELa, a
YKOJIMKO HEMA]y CIIOPHUX NMUTama U UMajy Jely CTapOCTH IMPEKO MIECHAECT
rofvHe, HUje NoTpedaH MEPHOZ 3a pasMHLbamke. [lepros 3a pasMULLbake
HUje norpedaH yKOIMKO Cy Ipe MoKpeTawa OpakopasBOAHOT MOCTYIKa Cy-
NPY’KHHULIM KUBEJIM OJBOjEHO LIecT Mecend. Hapnexxuu opraH y dpaxopas-
BOJHOM MOCTYTIKY BPIUU MPOLIEHY [a JIK je CIIOpa3yM CynpyKHHUKa BaJUAaH
¥ y Hajdo/BEM HHTEpECY [ielle, IPU YEMY MOKE OUTH U JETE CaCIylIaHo, a

N., Martiny, D., Pintens, W., Principles of European Family Law Regarding Divorce nad
Maintenance Between Former Spouces, EFL-Series No 7, Antwerpen, Oxford: Intersantia,
2004.

%5 Schwenzer, 1., Methodological Aspect of harmonisation of Family Law, in: Boele-
Woelki, K., (ed.), Perspectives for the Unification and Harmonisation of Family Law in
Europe, EFL-Series No 4, Antwerpen, Oxford, New York: Intersentia, 2003, str. 157.
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TaKkohe ce BOAM padyyHa U O [ocjaenuliama Koje Ce TUYY CaMHUX CyIpYKHHKA.
Hauennu je cTaB fa HaJyIe)KHY OpraH IpUXBaTa CBakU 00jeKTHUBaH CIOPasyM,
KOjHUM Ce He yTrpOo’KaBajy HHTEPECH JIelle WK jeoHOT O CympyKHUKA.

Pa3Bop De3 carmacHOCTH jeJHOT 0f CyNpY>KHHKA JO3BOJLEH je HA OCHOBY
3axTeBa je[JHOr CYNPYXHHKA, YKOJIHMKO Cy CYNPYXHHULH XUBEIH (PaKTHUKH
0[IBOjEHO Y Mepuoay ofl roguHy AaHa. OOBOjeHU KUBOT je KJbYYHH Pasyior 3a
pasBon Opaka, M TakBa CHUTyalldja UMa y BUAY caMO (PaKTUYKO CTame
pa3nBojeHoCTH DpadyHUX OPYroBa, Makap y CMHUCITY Iia jefaH Of CynpyXKHHKa
Bepyje Aa ce dpak pacrnao. Ha Taj HauuH HUje MoTpebHO YTBpHHUBATH KPUBHULY
WY TpajHu nopemehaj ogHoca. Ilepron Tpajama OABOjEHOT )KUBOTA U3HOCH
jenHy rogvHy, LITO CE CMaTpa NOBOJBHO AYTUM NEPHUOIOM Ha OCHOBY 4era ce
MOXE 3aK/by4YUTH Jja Opax HeMa dymyhHocTH. M3y3€THO y LIM/bY 3aLUTUTE Of
OM/I0 KaKkBe Hempasje, JO3BOJBLEH je pa3Boj] Opaka M Ha OCHOBY M3Y3E€THHX
naTHH MOAHOCHOLIA 3axTeBa. To mogpasyMeBa pasIUuUTe 0OJIMKe Hacuba y
NIOPOJMLIY U 3/10CTaB/bama. Y TOM CJIy4dajy C€ UMHU U3y3eTaK, U He TPaXKH ce
Ia Cy CYNPYXHHLIM XXKUBEIU OFBOjEeHO roguHy daHa, Beh je ommyuyjyhe 3a
passop Dpaka MocTojame nocaenulle NaThH 10 CynpyXHUKa. Y kog passoma
Opaxa 1Mo 3axTeBy jeAHOT CYNpYyKHUKA HA[JIEXKHW OPraH je oy»KaH Ja O4Iy4uu
0 BpLIEHY POSUTEbCKOT ITpaBa, NPedUBAIHUILTY U U3/IP)KaBamy Aele U 0 eKO-
HOMCKHM MOC/IEIUIIamMa TI0 CyTpyxHuKe.3’

Tpeda narmacutu pga mpuHuUuMnu Komucuje 3a eBpONCKO NOPOAUYHO
npaBy (CEFL) Hemajy obaBe3dyjyhu kapaxrep, Beh MMajy CBOjCTBO Ipero-
PYKe, Te je 0CTaB/beHO AeK/IapaTHBHO NPaBO Ap»kaBama Ja Mory y ehoj unu
Mam0j MEPH TaKBe MPHUHLMIIE NPUXBATUTH y HAMOHAJIHUM NOPOSUYHHUM
3aKOHUMa.

6. bpakopa3sogHo npaso y Cpduju de lege ferenda

CpOuja kao 3em/ba y TPaH3ULUJH TEXU NPUOIIMKABaBY U yCKIahUBamy
Ca NpaBHUM CHUCTEMHMMA KOjU TIOYMBAjy Ha TEME/bUMA NEMOKpATHje, MpHU-
BaTHE CBOjUHE W TPXKHULIHE NpuBpene. Kao Ap)xaBa Koja TeXU NPUCTyNAkY
EBponckoj YHHjH, HEONIXOAHO je Aa CBOje 3aKOHOAABCTBO YCK/Iany Ca Ipo-
IIMCUMa KOjU BaXKe Y 3eM/baMa YjlaHULlaMa, Kao U Ca jeJUHCTBEHUM IIPO-
nyMcrUMa u3 00acTy rpahaHCKOr MpaBa Koje MPHUMEYjy IpKaBe ujlaHulle.

YcknahvBawa Hawer nopogUYHOT 3aKOHOJABCTBA ca npaBom EY mopa
Ce CIIPOBECTH Ca MyHO OIpe3a, jep U3 CTPYYHUX KPYroBa CTHXKE ONpaBJaHO

36 Marepujanu Komucuje 3a EBPOIICKO MOPOSUYHO MPABO Cy AOCTYIHH Ha web crpa-
HULM: http://www.law.uu.nl/priv.cefl.

37 M. Roth, ,Future Divorce Law — Two types of Divorce”, in. Katharina Boele-Woelki
(ed.) Common Core and Better Law in European Family Law, European Family Law Series,
Vol. 10, Intersentia, Antwerpen, Oxford, New York 2005.
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yrno3opemwe 1a je npaso EY y HekuM obnacTvma HempenusaH U HenorpedbaH
y30p, @ Y HEKMM C(JIy4yajeBrMa je Hallla PeryyiaTiBa KBJIUTETHHja OJf €BPOI-
ckux peurema.’® Crora ce Mopa CIpPOBECTH KOPHCHA XapMOHH3allMja Koja
noJpasyMeBa fia mpeysrmama Tpeda 00aBUTH caMo Tamo rie bu To modospiano
Hallly pPerysaaTuBY.

Pedopma nmopoguuHor 3akoHonaBcTBa y CpOuju ce omBHUja Kpo3 KOIOU-
(UKaTOPCKU paj Ha jeAUHCTBEHOM ypehemwy rpahaHckor nmpasa JOHOLIEHEM
I'pabanckor 3akonuka Cpbuje, koju 01 mopen onuTer fena, cafp kao NpaBHe
ody1acTy 00IUrauoHOr, CTBAPHOT, TIOPOSUYHOT U HacaenHor npasa. Y Ilpen-
Haupty [pabhanckor 3akoHuka Cpduje, koju je odjaBuno MHUHHUCTApCTBO
npasze Penydnuke Cpduje, nopoguyHo npaso je ypeheHo kwurom 3. — mo-
POIUYHU OTHOCH.3?

Pa3Bog dpaxa y [IpegHaupry I'pahaHcKOr 3aKOHMKa PETY/IUCAH je Tako
LITO MOCTOje JBe BPCTe pa3Boja Opaka: Copa3yMHHU pa3Bon dpaka (wi. 42.)
Y pa3Boj Opaka Ha 3aXTeB jeOHOT CynpyxHUKa (4. 41).

CBaky CynpyXHUK MMa MpaBO [a 3axTeBa pa3Bof Opaka YKOIHKO Cy
onHocu u3mehy DpauyHUX ApyroBa 030MIBHO U TpajHO nopeMehenu (ui. 41).
OBaxaB yoniuTeHH Opakopa3BOAHHU Y3POK je cappxaH U y Baxkehem Ilopo-
ou4yHOM 3akoHy u3 2005. rogune (wi. 41), wto M UMano 3a MoCaeguLy
HaCTaBaK 3aKOHOJJABHOT KOHTHHYHUTETA.

Mebhytum, umajyhu y BUly TeHAEHLIMje Y eBPOIICKOM MOPOAUYHOM 3a-
KOHOJABCTBY, U3pakeHe Kpo3 paHuje u3nokeHa Hauena, Haul 3akoHOzaBall
je 1oJao OBAaKBOM 3aKOHCKOM TEKCTy aJTepPHATHUBY KOjOM Ce€ Hampen HaBe-
DIEHU CTaB Mema, a JOAAjy ce IBa HOBA Koja riace: 1) cBaku CyNMpyKHUK UMa
paBo Ha pa3Bof Hpaka, ako MOCTOjU HECAIIACHOCT CYyNpYKHUKA O OUTHUM
NUTakbUMa 3ajeJHUYKOT XKUBOTA, 2) Opak he ce pasBecTH ako je 3ajefHULA
)KUBOTA TPajHO mpectana.?’

Honajyhu anTepHaTHBY y OBAakBOM O0OJMKy, Koja mojpa3ymeBa [a
OJIBOjEHU JKUBOT CYINpYKHHKa MpencTasba OAMY4YyjyhH pasnor 3a pas3Bop
Opaka, yuumeH je 3HauajaH MHOBAaTHBAH KOpakK y OAHOCY Ha mocTojeha 3a-
KOHOZIaBHa pellewa. Ha Taj HauWH je maTta OCHOBA Ja Ce Halle NOPOOUYHO
3aKOHOZIABCTBO YCKJIAAH Ca TEeHIEHIMjaMa eBPOICKOT MOPOAUYHOT MTPaBa.

Y 3aK0OHCKOM Npensiory ce He ofpehyje dnrke mwra ce nogpasymesa mog
TpajHUM IIPECTAHKOM 3ajenHuLe KuUBoTa. CMaTpamo na du TO monpasyme-

38 Tlawos, C., ,Xapmouusauuja ITopoguynor npasa Cpduje ca npasom EY: monutuyxu
pasnosu, IpyuITBeHe U npasHe nocnenuue”, Coyuonowxu upeineg, vol. XLVII, br. 1/2013,
str. 65.

39 Prednacrt Gradanskog zakonika Republike Srbije, knjiga 3. — porodi¢ni odnosi,
Ministarstvo pravde Republike Srbije, Beograd 2011.

40 Jbid., str. 22.
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BaJI0 KOHAYyaH Y TpajaH NpecTaHak 3ajefHule )KUBOTa u3Mehy CynpykHHUKa,
¥ TO KaKO y EKOHOMCKOM, TaKO U y EMOLIMOHATHOM CMHUCIy. [IpuTom, ce He
OU HY)>XHO NOCTaB/bao yCJIOB Jja CyNpYKHHULIM HE JKHBE MOJ UCTUM KPOBOM.
OBO M3 passora IITO Ce y CTBAPHOCTH I0jaBJbyjy Pas3IU4YUTE KUBOTHE OKOJI-
HOCTH, 4ecTo npaheHe TemkohaMa €KOHOMCKE MPUPOZE, KOjeé ODjEKTUBHO
onemoryhaBajy jefHOr Of CyNpy)>XHHKa Jla HaKOH IpecTaHka OpauHe
3ajeJHULIE HA afjeKBaTaH HAUYMH PELIN IUTawe CBOT CMELITaja.

JIpyro nurtawme Koje 64 3akoHonaBall Tpedao pemuTH, OOGHOCHIO U ce
Ha OyXUHY Tpajama 0JIBOjeHOor XWBOTa. MMajyhu y BUIy ynopegHOTpaBHA
peliema, U CnenuUYHOCT Halle HAaMOHAJIHE CPeduHE, CMaTpaMo [a je
NPUXBAT/bUB NEPUO]] Off TONUHY JaHa HEMPEKUAHOT OIBOjEHOT XKUBOTA, 1a du
Ce CMaTpaslo Ja je 3ajeJHULA XKUBOTA TpajHO nmpecTana. [Iputom du dpak duo
PpasBeneH 10 TyKOHU jeJHOT Off CYTIPY KHHKA, U y TOCTYIIKY Ce He O yTBphHBana
KpHUBHIIA 33 HACTaIX Pa3BoOL.

[TocToje BUILIECTPYKE MPESHOCTHU KOje OU ce 0CTBapUie YKOIUKO OU duno
npuxsaheHo pelemwe Mo KoMe ce (GaKTHUKH OIBOjeHU KUBOT OpayHUX Opy-
roBa cMaTpa JOBOJBHUM pa3jiorom 3a passoj Opaka. Tume du mocrano He-
noTpebHO yTBphUBawe NocTojama TpajHo nopemeheHux onHoca y Opaky,
LITO je O cajia CTBapasio OpojHe mpodieme CyfAOBHMa y Dpakopa3sBOSHUM
napHuilama. Ha Taj HauwH cyp ce He Ou U3narao cydjeKTHBHOM mpocyhrBamy
MOCTOjaka WK HEMOCTOjamka MOCIeANLA KOje CE 110 3aKOHY TpaXke, U U3Derno
OH ce W 3amUpame y KHTUMHY Opauny cdepy.*! OBo je mocebHO 3HAUAjHO U3
pasnora mro norpeda nokasuBamwa nopemeheHnx ofjHoca 4eCTo NpeAcTaBba
cnabujy cTpaHy, HOAATHY U HemoTpeDHy MpenpeKky Ha MyTy pa3Boda dpaka.
TUM Ipe WTO y CYyNCKOj MpaKkCH YECTO HAWIa3WMO Ha CUTyalUje Kaja jefaH
OJ CyIIPy’KHHUKa [TOCTyIa OMOPTYHO Yy LIW/by OTeXaBama yTBphHBama CTBap-
HOT YMHEHUYHOT CTamka. 3a JOKa3uBawe MPOMNacTy Opaka JI0BOJbHA OU Ouma
npesyMIuyja ofBojeHor xuBota. OHa OM duia ancoysyTHOr Kapakrepa, U
UCK/by4HBasa OU CyITpOTHO JOKa3HBame. YCBajalbeM Ipensiora ia je JoBo/baH
OCHOB 32 pa3Bof Opaka aKTUYKHU OJBOjEHHU XKUBOT CYNPYKHUKA, CIpeUnsie
Ou ce MHore cajalike Teukohe y Spakopa3BOJIHUM CIIOPOBUMA.

3aKkspy4yak

[TpecraHak dpaka pa3BOAOM je jeIHO OJf 3HAYajHUjUX MUTAkaA Y OKBUPY
NIOPOJIMYHOT [TpaBa, Kao ¥ y3pOLH KOjH AOBOJE 10 pa3Boja dpaka. OnBojeHH
JKUBOT CYTIPY)>KHHUKA je UIMao BEJIMKU NPAKTUYHU 3HA4aj ¥ AyTY TpaAuLujy y
HallleM paHHjeM Opakopa3sBOJHOM 3aKOHOJABCTBY, a/ld Cajallllba 3aKOHCKA

4 Tlowaswuh, 3., TloponuuHo npaso, Beorpax 2014, ctp. 174.
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perynatvBa ra Huje nocedHo ucrakiaa. Y apxasama EY noctoju cse Beha
TEeHJIeHIIWja 1a ce pa3Bof Opaka CIPOBOJAU MO jeJHOCTAaBHUjEM U OPIKEM TO-
CTYIIKY, TA€ CyL He OW IeTabHO MCIUTHMBAO CBE YMIeHHULEe 0 nopemehajy
OpauyHux onHOca. TUMe YMHbEHHWIA MTPecTaHKa 3ajeJHULe KUBOTA CYIPYXK-
HHKa Boduja Ha moceDHOM 3Havajy, jep OOBOjeHH KUBOT HEMOOUTHO yKasyje
Ha Heycrnex Opaka. Taxsa npesymmnyja je HeodoprBa U YMHOTOME OJIaKLIaBa
nocrynaxk passopa Opaka. IToCcTOju OCHOBaHO OYEKHMBaWmE fAa CE OBAKBa
TeHIEeHUWja npomunpyu Ha Hajsehu Opoj eBpomnckux 3emama. C THM y BeE3H
Tpeda HarnmacuTy fia je Komucuja 3a eBporncko nopoguuHo npaso — CEFL, y
cBojuM Hauenuma koja ce T4y pasBoga dOpaka, mpenopy4uia pa3soj dpaka
CaMO Ha OCHOBY CIIOpasyma CyIpy)KHHKa WIH OJIBOjEHOr XKUBOTA. Y HalIOj
3eMJbM Y TOKY je paj Ha Kogudukauuju rpahaHckor 3aKkOHOAABCTBA, rae he
cBoje Mecto y dynyhem I'pahaHCKOM 3aKOHHUKY UMATH U IOPOOUYHU OTHOCH.
JemHO op pellewa Koje ce Mpennake y Be3W pasBoja Opaka, je Ja Opak
IpecTaje aKko je TpajHO MpecTaaa 3ajefHULA XKUBOTA. YCBajakeM Ipeaiora
na ce aKkTUYKK OJIBOjEHH KUBOT DpayHUX APYroBa CMaTpa JOBO/BHUM Pas-
JIOrOM 3a pa3Bof dpaxa, e3 MKaKBHUX AOJATHUX YCI0BA, Hallle 3aKOHO/IaBCTBO
Ou ce mpudIKUIO cTaBOBUMA BehHHe eBpOICKUX Ap)KaBa y jeIHHCTBEHOM
perynucamy dpakopa3sBOSHOI Ipasa.

Summary

The paper is devoted to the regulation of divorce in Serbian law de lege ferenda. In the
initial part of the paper we presented an overview of the previously valid divorce leg-
islation in our law, with special emphasis on the termination of marriage due to sepa-
rate life. We then discuss comparative solutions in the same area and show the frame
of theoretical and practical work on the harmonization of divorce law in Europe. Keep-
ing in mind the forthcoming codification of civil law matters through the adoption of
the Civil Code, in this paper we present the positive legislation in this area, and then
we tried to point out some of the perceived shortcomings of the current normative
solutions and propose adequate regulation of the legal areas of divorce in the future.
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Hiop Kuekoscku
macTep npasa, agBokaT U3 beorpazna

Hnuja Punaxosuh
OUIUVIOMHUPAHU NPABHUK, dIBOKATCKHU IMPUITPABHUK H3 Beorpa,[[a

[TPABHE IMTOCJIEJULE KPUBUYHE OCYJE KAHIOUIIATA 3A
3AITIOCJIELE U 3ATIOCIIEHOT

CaxxeTak

ITpaBHe nocnenuLe KpUBUUHE OCYZe Kao MHCTUTYT KPUBUYHOT IIpaBa HaCTymajy ex lege.
O muMa MOXEMO TOBODUTH Yy LIMPEM CMUCIY, Kafia OHe o0yxBaTajy U came KpUBHYHE
CaHKIWje, ajld U Y YKEM CMHUCITY, Ha HAaYWH Ha Koju WX ompehyje KpHBHYHM 3aKOHMK
Penybnuke Cpbuje. IIpaBHe mocnenuue ocyzie, fakie, HUCy KDUBUYHE CaHKLIHjE U TaKkohe
HUCYy Mepe 0 Kkojuma du opmmyuyuBao cyn, Beh HacTynajy ycnern ocyze 3a onpeheHo
KpuBUYHO Jeno. HeonxonHo je na je ompeheHa ka3Ha W3BplueHa, Kako OW IpaBHa
MOC/IeMLIa MOTIJIa TIOTOOUTH OCyheHO NHLe.

Y unaHKy ce aHaIU3Upajy NpaBHE MoC/Ieaulie KPUBUUHE OCyle KaHAKAATa 3a 3arociene
¥ 3anocsieHor. HacTaHKky ¥ MCTOPHjCKOM Pas3BOjy OBOT MHTama rnocseheH je mpBU feo
ynaHka. [lotoM je maxma nocseheHa omimreM NnojMy NpaBHUX MOCIEAWLIA OCyZe U
IUXOBOM YTHIIajy Ha pafiHONPABHU CTAaTyC HEKOI julla. Y MOCieflmeM Jieny paja
IIpOy4aBaHe Cy CaBpEMEHE TEHIEHLHje Y 0BOj 00/1acTH U MpOD/IEMH KOjU Ce y BE3H Ca
OBHM ITUTaIEM jaB/bajy NPH 3alOlbaBamwy.

KspyyHe peuH: pafHU OJHOC, 3allOC/IeHH, KaHOUJAT 3a 3anociiene, KpUBUYHA OCYAa,
IIpaBHE NOC/IEANLE

1. YBogn

KpuBruHO 3ak0HO#aBCTBO CpdHje kao onTy CBpXy KpUBUYHUX CAHKLIMja
HABOJY CIIPEYaBalke YYUHUOLA [Ia YMHU KPUBHUYHA JIejla U YTHLIake Ha mbera
na ydymyhe He 4MHM KpUBWYHA fiefa, YTULIAke Ha Jpyre fa HE YWHE KpH-
BHUYHA JieJ1a U U3paKaBamwe IPYLITBEHE OCYyZeE 38 KpUBHUYHO Jeno. K3 Cpduje
IaKJIe CBPXy KaKmiaBama ofipehyje kao crienujainy U TeHepalHy IIPEeBEHLIH]Y.
Kapa cyn npecynom M3pekHe oppeheHy KpUBHYHY CaHKLUjY YYUHHUOLY, OH
HaCTOjU fa OCTBapH ONILUTY CBPXY KakmaBamwa. la 1y he ona dutH ocTBa-
PE€Ha, TO je APYTro MUTam’E.
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YuuHUIal MOXe OTHhH y 3aTBOp, IUVIATUTH HOBYaHy Ka3Hy, 0DaB/baTH
parn y jaBHOM UHTepecy WIH My MOKe OUTH OJy3€eTa Bo3auka Jo3Bona. [1pu-
MapHO, CBEe TO YTHYe Ha JIMYHOCT ocyheHuka. MehyTum cexkyHOnapHO, Ha
OCHOBY CaMOT 3aKOHa, HaCTylajy U IpaBHE IOCIEeNULIe OoCyne 3a ogpehena
KpUBHYHa fena u ogpehene kasHe. I1o CB0jOj CYLITUHYU OHE MOTY ITOTOOUTH
YUYMHHOLIA MHOTO BMIIIE HETO CaMa KPMBMYHA CaHKIHMja U3 mpecyze. !

[TpegMeT oBOr paja jecy MpaBHe NOC/AEefULe KPUBUYHE OCyLe Ha
3amnoc/iewne U 3anocieHor. MemosuTa Npyupoia OBOT MUTawka HaBOJU Hac Aa
IaBawky OJrOBOPA MPHUCTYMHUMO W3 JIBA aCNeKTa — KPUBUYHOMPABHOT (Kao
MIPUMApPHOT) U PaJHONPABHOT (Kao CeKyHAapHor, jep fe3 ocyne He MOCTOjU
HU YTHLAj HA CTATyC 3all0CJIEHOT, Tj. 3aII0CIIEHE).

Ha nouetky pasa heMo ce OCBpHYTH Ha HacTaHAaK U UCTOPHjCKU Pa3Boj
oBOr nuTama. [lorom heMo ofpenuTH ONWITH MOjaM MPAaBHUX MHOCIEAHIIA
oCyJie ¥ BUXOB yTHIIA] Ha paJHONPaBHU CTaTyC HeKor nuna. Ha xpajy hemo
ce DaBUTH CaBpEMEHUM TEHAEHLIMjaMa y OBOj 00acTH M NpodieMuMa Koju
Ce jaB/bajy IIPH 3aloll/baBamy, a Y BE3H Cy Ca HAlIOM TEMOM.

2. UcTopujCcKkH pasBoj

Hcropuja nocnenuua ocyne je oyra KOIUKO U UCTOPHja KaKibaBamwa. Py-
OVUMEHTapHe OCHOBE HaJla3WMO jOll Y TUIEeMEHCKUM 3ajeqHUllaMa Kaza je
IJIaBHW M3BOP MpaBa dwo obwuaj m MopaiHe HOpMe ojpeheHe IpylITBEHE
3ajemsHULIE.

YcnoxmwaBameM OPYLITBEHUX OJHOCA, INOCTENEHO Ce€ Mewana U
KOHIIeNIIMja KaKibaBamwa, Off MPOCTe KPBHE OCBETe, MPeKo TaJluOoHa, IO CaB-
pEeMeHOT ,CpasMepHOT Kaxmwasawa”. Onpende koje cy ompehusasie npasHe
nociaenuue dune cy pesyaTaT noctojehux IpymITBEHUX YCI0Ba, OGHOCHO
OPYLITBEHO-TIOJIMTUUYKOr cucTeMa ofpehene npxkase. Tako je y Pumy kao
mocJieTuIla TEMKUX KPUBUYHUX JleJia TI0CTojasta capitis deminutio media, mito
je 3Hauuo rydutak rpahanckux mpaea. OHO LWITO je HAPOUMUTO 3aHUMIBUBO
je To na je 3dor nHdamuje y Pumy nuue duBano 1UaBaHo jaBHUX QyHKLH]a,
Kao U mpaBo ga ux ydymyhe Bpmu. OBakBo peulewe 3adpaHe BpLIEHA
onpeheHux (jaBHHX) mocCiaoBa, Tj. QYHKUHja MPOBIAYMIO CE KPO3 LEIY
UCTOPH]jy, IO NaHalbux naHa.” Tako y Cpduju, mpema onpendu wiana 195,

! 3opan Crojanosuh, Kpusuuno iipago — ouiwiniu geo, [IpaBua kwwura, beorpan, 2010,
crp. 320.

2 TlpaBHe mocienuile ocyne cy GpojHe U 3axTeBajy mogpodHKja u3ydasamwa, Te hemo ce
MU (dOKycHpaTH Camo Ha OHe MOoC/IeNulie Koje Cy Be3 ca pafjHUM IpaBoM (IpecTaHak
IpXaBHE Ciyk0e U C11.).
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cTtaBa 4 3aKOHa O 3[PAaBCTBEHOM OCHIypamy’, KoMopa 31paBCTBEHOM paji-
HUKY TPajHO OJy3uUMa JULEHLy aKko je 3IpaBCTBEHH PagHUK ocyheH Mmpaso-
CHaKHOM CYICKOM OJUTyKOM 3a KPMBUYHO JIeJI0 Ha Ka3Hy 3aTBopa 30or Temi-
KOT KPDUBUUHOT fieJia MPOTHUB 34PaBiba JbYOH.

Y cpenmeM BeKy je AOMHMHAaHTHa LpTa Owia nperepaHa CTPOTOCT
OHJAIIKHUX 3aKOHUKA, Ha KOje je yTUllana ¥ UpkBa. M IOk Cy peHecaHCHe U
XyMaHHUCTHUYKE UJEje YBEJIUKO YIIJIe Y HAYKy U YMETHOCT, BbUXOB [TPOJOP Y
KPUBUYHO MPaABO je ODUO CKOpOo 3aHeMapsbuB. JbyICKH XKUBOT je OUo jedTUH,
na Cy CMpPTHE Ka3He JIako M3pHLaHe, a NMpefwaduse Cy CMpPTHE Ka3He 3a
BELITHYAPE®E U jepec. Y3 TaKBy Ka3HEHY IOJIUTHKY JIOTUYHO je duiio u na
ocyheHa nuua Oyny moTmyHO odecrnpaBbeHa.

Pa3BojeM MHAYCTpUje U MpPUXBaTakeM KalHUTaaru3Ma Kao JOMHUHAHTHOT
001MKa opraHu3oBawka eKOHOMH]E, jaBUJIE Cy CE HOBE TEHAEHIUje Y KPUBUY-
HOM TMpaBy. [lpakoHcKe Ka3He cy yOnakeHe, aiu je apOUTpapHOCT Yy
OTyYWBaky CyLOBa jolI yBeK Owia BelvKa 300r jakux MO3ULHja CTapor
MJIEMCTBA U HOBe Oyprkoaswuje.

HoBoHacTanu [pPYWITBEHH OJHOCH HAWJIKW Cy CBOjy 3aKOHOJAaBHY
adupmaunjy y Code de Napoleon om 1810. rogune.* HamoneoHOB 3aKOHUK
He MpUXxBaTa anconyTHo ogpehene xkasune, seh penatusHo ongpehene. Tako je
yMameHa apOUTpPapHOCT, ajlu HUje MOTIMYyHO UCK/by4yeHa. OBaj 3aKOHUK je
W3BPIIMO BEJIMKH YTULAj Ha Jpyre eBpOICKe KPUBUYHE 3aKOHHKE TOT Bpe-
MmeHa. Mehy wMMa Haj3HavajHUjU cy DaBapCKu, MPYCKH U ayCTPUjCKH.
[Tocnenwy je mocedHo ypemavo NpaBHE MOCIefulle KPUBUYHE OCyhe, a
HajOuTHHje je MOMeHYTH 3adpaHy CTHULaka N0JI0Kaja yPELHUKA y TIOBpEMe-
HUM myOiavKaluudjaMa, TyOUTaK CBake jaBHe CIyxde, ryduTak mapoxuje 3a
CBeIITeHWKe W ryOUTak MmpaBa Ha BplIewe Cyaujcke QPyHKIMje, agBoKaType
Y DeneXHUIITBA, [yOUTAK NMpaBa Ha jaBHE areHIUje U CBAKO 3aCTyIame CTpa-
HaKa npeJ jaBHUM BiacTUma. Heke of 0BUX ofpendu cy MHTEpeCaHTHe U 3a
Hallle IO3UTUBHO I1PaBo, jep npema oapendu unaHa 16 3akoHa 0 AreHUHjH
3a Dopdy mpoTHB KOpyMUHje 3a JUPEKTOpa areHuuje Moxxe OUTH n3adpaHo
nune, usmehy ocrasnor, 1 ako HUje ocyheHO 3a KPUBUYHO [IeI0 KOje ra YUHU
HEJOCTOjJHMM 3a BpuIeke GyHKIHje aupekropa.’ CIWYHO BaKH WU 3a
UMeHOBamwa HoTtapa. [Ipema onpendu unaHa 26, craBa 1 3akoHa O jaBHOM
OeneKHUIITBY HEOCTOJHO je jaBHOT IIOBEPEA JIULE KOje je ocyheHo 3a Kpu-
BUYHO JI€JI0 IPOTUB IpaBHOT caobpahaja, mpoTus ciayxbeHe oyKHOCTH, Kao
Y 3a IpYro KpUBHUYHO JEJIO0 3a Koje je 3anpeheHa ka3Ha [0 IET rOAMHA 3a-

3, Cnyxbdenu rimacuuk PC”, 6p. 107/2005, 109/2005, 57/2011, 110/2012 u 119/2012.

4 Panmwuna Kykasuua, [Ipasue focrequue KpusuuHe ocyge, HOKTOPCKA THCEPTAIIHja,
IpaBuu daxynrer YHuBepsutera y beorpanmy, beorpan, 1965, cTp. 18.

> ,Cryxbdenu rmacuuk PC”, 6p. 97/2008, 53/2010, 66/2011, 67/2013 u 112/2013.
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TBOPA WM TeXa, KOje Ta YUHU HeJOCTOJHUM 3a 0DaB/batbe jaBHODEIeKHUYKe
(dyHKIHje CBe MoK KasHa He Dyze OpucaHa Mo 3aKoHy.°

[ITO ce TUYE aHIIO-CAKCOHCKOT MPaBHOT CUCTEMA, ITOCTOja0 j€ UHCTUTYT
yusuIHe cMpitiu, cBe 1o Kpaja XIX Beka, kana je oHa ykuHyTa. Mnak, nune
ocyheHO Ha CMPTHY Ka3Hy 300r M3/aje WIH Ka3Hy JIMLIEena c100oje, ¢ IpH-
HYIHUM PafioM Oy»XUM o 12 meceuw, ryduio je npaso Ha BOjHY, IOMOPCKY
¥ rpahaHcky cmyx0y Mo 3alITUTOM KpyHe.’

Mopamo nomeHyTH U HeKa Off pelliewka Koja Cy MOCTojaja U y CPICKOj
NPaBHOj MCTOPHjU. IpKaBHM, TUME W NPaBHU, KOHTUHYUTET HeMawHuhke
Cpduje npexuHyna cy Typcka ocBajama. JJylaHOB 3aKOHHUK 3aMEHUIIO j€ Typ-
CKO 3aKOHOJABCTBO, KOje je Tpajaysio Jo modeTka [IpBOT CpIickor ycraHka,
KaJla Cy yCTaHHMLIY 3arloyey ca KOHCTUTyHCalkeM HOBe Opkase. Tako cy Ha-
ctany 3akoH nmpote Mareje Henagosrha u Kapahophes kpUBUUHHY 3aKOHUK.

Cse no 1860. ropune Cpduja HUje MMasa jeSUHCTBEHHW KPHUBHYHM 3a-
KOHUK. Tana je JOHET MPBU MOJEPHU U KOMILJIETHU Ka3HUTETHU 3aKOHUK 3a
kwaxxeBcTBo Cpdujy. OH je ypenuo mocnepune Ha cnenehu HauyuH: Ko ce
OCyZH Ha CMPT WM Ha poOHjy WM 3aTOUYEHHje, IyOU 10 CaMOM 3aKOHY YUM
My IpecyZna U3BpUIMTESIHA MOCTaHe MPAaBO HA CBa AP)KaBHA, L[PKBEHA, OI-
IITUHCKA WIK Apyra 3BaHWja, Kao ¥ Ha CBe OHE HapojHe C/IyK0e U MocaoBe
3a Koje ce Tpake MOLITEHOI UMeHa JbyIy, Kao NpaBo OUTH CKYNIUITHHAD Ha-
POIHM ¥ DHUpATH MOCTaHHWKA 338 HAPOAHY CKYMIUTHHY...".8

OBaxBsa peniema KasHUTETHOT 3aKOHKKA CY BPJIO HAIllPEIHA, O UEMY CBe-
Ioud TO Aa ¥ Bakehu 3akoH o M3Dopy HapoOHWX MOCIaHUKA y WiaHy 88,
CTaB 3 HABOJH [a NIOCJIAaHUKY IIPECTaje MaH[aT IIPe UCTEKA BPEMEHA Ha Koje
je n3adpaH ako je MpaBOCHAXXHOM CYACKOM OJTYKOM OCyheH Ha Ka3Hy 3a-
TBOpA Y Tpajamwy O HajMame LiecT Mmecenu.’

Kpajem 19. u nouetkoM 20. Beka, jaBWie Cy Ce HOBE CTpPYyje y pPas3Bojy
KpPUBHYHOI IIpaBa, IITO je YCJIOBHO pasBOj MHOYCTPHjCKOI KalWTalu3Ma U
CBE jaua eKcIyioaTalyja pafHUYKe KIace W Jaba Iaylepusaluja MUPOKUX
HapopHux Maca.'® Tako ce MojaBibyjy HOBe LIKOJIEe Y KDUBUYHOM MPABY Koje
Cy ce 3BajJie U KPUMUHOJNIOWIKUM, HacTojehu ma objacHe pasnore Bpllema
KPUBUYHUX JieJla U HAYWH BUXO0BE MpeBeHLuje.

6 Cryxbdenu rmacuuk PC”, 6p. 31/2011, 85/2012 u 19/2013.
7 P. Kyxasua, ctp. 20.
8 Ibidem.
,Cnyxbenn rmacauk PC”, op. 35/2000, 57/2003, 72/2003, 75/2003, 18/2004,
85/2005, 101/2005, 104/2009, 28/2011 u 36/2011.
10y nuceprauumju P. KykaBuie ce 3HayajHO oceha yTHLIaj COLHjanTU3Ma, jep je y mepH-
ony kaja je nucaHa (1965. roguHa), To 610 Mopen AapxaBHOT ypehewa (fpum. ayia.).
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[IpBM 3aKOH HacTao y CKJIagy Ca MOJEPHUM NPUHLUNHMMA je Ouo
uTanujaicku KpuBuuHU 3akOoHUK. OH je YKUHYO CMPTHY KasHy U 3aMEHHO
je Ka3HOM BEUMTOr NMpUHYAHOr paga. Of NMpaBHUX MOCIENHIa Koje Cy Hama
Ba)XHE Tpeda MOMEHYTH ryOUTak IIpaBa Ha CBE jaBHe CIyk0e ¥ HECTIOCOOHOCT
nopoTHUYKe GyHKUHje. 3HA4YajHO MECTO y OBOM 3aKOHY 3ay3uma
pexadunuranyja, ka0 HOBO CPEICTBO 3a CIleLHjajHy MPeBeHLHjy ca LUbEeM
na duBle ocyheHuke u3jefHauu ca NMpaBUMa Koja MMajy HeocyhuBaHU
rpabhanu.

KacHuje cy oBa pellewa ClIefuId U KPUBUYHM 3akoHUIM Hopaeuike,
Hauncke, Xonauguje, lllnanuje u ®uncke. CkOpo CBU UMajy CIUYHE ogpende
KojuMa ce mpaBa ocyheHHka OrpaHWYaBajy, y MPBOM peny je To 3adpaHa
BpILIEHA jaBHUX (QYHKLHja KOjy CMO Beh MOMHUBAIH.

U Toxom nepuropa Tpajawma Jyrociasuje, U KpaJbeBUHE U COLIAjaTUCTHUKE,
KPHUBHUYHU 3aKOHHULHU Cy YIJIaBHOM MMa/M CIW4YHE Nocienune, koje cy Beh
aHanusupane. I[lomenyhemo camo KpuBWUYHM 3akOoHMK KpameBuHe
Jyrocnasyje on 1929. ropuHe, jep cnafa y pen TajalllbUX MOJEPHUX 3aKOHA,
a yhja Cy pellerma y MHOTOME U [laHAC y HallleM KpUBUYHOM mpaBy.!! ['you-
TaK IIpaBa duiIa je cropesHa kasHa ylepeHa IPOTUB NIOJIMTHYKE U rpahancke
YacTH, a cactojaja ce y MPecTaHKy ApKaBHE WIM Ma Koje jaBHe ciyxode!?
WIH jaBHOT 3Bakha, Ka0 M MTPAaBO HA MHBAIUIHUHY (JIMYHY W MOPOAUUHY).!3

Y axxehem npaBy Penybnuke Cpbuje, KpuBUYHM 3aKOHUK OBy MaTepHjy
nocebHo ypehyje y r1aBu ocMoj, Kao MPUMAapHU MPaBHU U3BOP, JOK MOCTOjH
Y HU3 MOCedHUX 3aKOHA, Off KOjUX CMO Heke Beh MOMHbaIH, a Y HaCTaBKy
pana hemo ce HaBUTH BHUXOBUM YTHLIAjeM Ha 3alOC/Ieme U 3al0CIeHOr.

3. OnuTy nojam MpaBHUX MOCTeIula OCyne

[TpaBHE moc/nenuLle KPUBUYHE OCy[le KA0 UHCTUTYT KPUBUYHOT NpaBa
npefCTaB/bajy ,HEraTUBHO J1ejCTBO”, KOje HacTyna ex lege. O mUMa MOXEMO
TOBOPHUTH y IIUPEM CMUCITY, Kafla OHE 00yxXBaTajy U Came KpUBUYHE CaHKLIHjE,
Kao U y yKEM CMHUCITY, OHaKO Kako ux oxpehyje Kpusuunu 3akoHuk Peny-
dnuke Cpbuje.

[TpaBHe nocnepuue ocyzde, Jakie, HUCY KPUBUUHE CaHKLIHje U Takohe
HUCY Mepe 0 Kojuma du opanmyuyuBao cyp, Beh HacTymajy ycien ocyne 3a
onpeheHo KPUBUYHO JIEN0.

11 3. CrojanoBuh, cTp. 32.

12 Tlom jaBHOM Ciy»kDoM TIOmpa3yMeBa ce cBako ydeirhe Ha ompeheHrM BYHKITHjaMa,
Oe3 0d3upa [1a 1K Cy CTHLAHE I10 3aKOHY WIM YTOBODPY, Jia JIU Cy Ce BPLIM/IE CTAIHO WU II0-
BpeMeHO0, 00aBe3HO WK JOOPOBO/BHO, 3@ IUIATy, XOHOpap WIH U3 I0YacTH.

13 P. Kykaswuua, ctp. 40.
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HeomnxonHo je ma je onmpeheHa ka3Ha U3BplleHa Kako Ou mpaBHA mocie-
IULa MOTJIa MOTOAUTH OCyheHOo nuue.

[ITo ce THYE BUXOBE MPAaBHE MPUPOJIE, OHA je MELIOBUTA, jep opex Tora
IITO MMajy TeHepaJHy W CIelldjajHy MmpeBeHUH]jy (y omHOCY Ha ocyheHo
nvle), OHe UCTOBPEMEHO MPEeNCTaBbajy U PENpecHjy, jep YAM Ce HELITO
CacCToju y Ofy3uMamy WIH OTpaHHYaBawy MpPaBHO 3amTuheHux nodapa, TO
je UCTOBPEMEHO U pemnpecHja pemMa OHOME Off KOra Ce APYIITBO IUTHUTH.
[TpaBHa mocienuna ocye je 1 HecaMoCTaslHa, jep je U3BeAeHa U 3aBUCHA Off
KasHe.

[Mpema umany 94, cras 1 KpusuuHor 3akoHuKa Penydnuke Cpduje, ocyne
3a ogpehena KpUBHUHA Jiesla WIK Ha ofpeheHe ka3He MOr'y UMaTH 3a NpaBHY
MOCaeully TpecTaHak, OJHOCHO TyduTak ogpeheHux mpaBa wiu 3adpaHy
cTHLama onpeheHux mpasa,'* 0HOCHO, OBaj WIaH MMIUTMLMPA /Ia CY TIPaBHE
MOCJIENNIIE OCYZE y HAlleM MpaBy CBPCTAHE y IBE KaTeropje: OHE Koje
NpeACTaB/bajy MpecTaHak WM rydutak ogpeheHUX mpasBa U OHe Koje ce
cacroje y 3abpaHu cTHiama oapehenux mpasa.t®

Takohe, mpaBHe mocienulie OCyAe He MOTY HACTyNUTH Kaf je 3a Kpu-
BHMYHO JI€JI0 YYMHHOLYY U3pe4YeHa HOBYaHa Ka3Ha, YCJI0BHA 0CyAa, ako He Dyne
OI03BaHa, Cy/iCKa OMIOMEHa WIH KaJl je YYUHWIall 0ClI000h)eH of KasHe.

[TponucuBame NpaBHUX NMOCIENULA OCyLe 3a0pambeHo je MOA3aKOHCKUM
aKTUMa, OLHOCHO, OHE MOTy DWUTH MponHcaHe caMo 3akoHOM. O OBOMe He-
IOBOCMUCIIEHO roBOpY wiaH 94, ctas 3 KpusBuuHOr 3akoHUKA: ,IIpaBHe mno-
Clefvie ocyie MOTy ce MPeIBUIETH CaMO 3aKOHOM M HAaCTyMajy Mo CUIU
3aKOHA KOjuUM Cy mpensubeHe”.

[MpaBHa mocneguua ocyne MOKe HAaCTyNMUTH jeIWHO Kaja je YUUHUOLY
U3peyeHa Ka3Ha 3aTBOpa, ONHOCHO, BEHO HACTyIame je UCK/BYYEHO Kaja je
M3peYeHa Heka Omaka KpUBHUYHA CaHKIHWja.

4. BpcTe npaBHUX MOCJIEAULIA OCYOE

Kao wTo je Beh HaBegeHo, npema K3-y nocroje nBe BpCTe MpaBHUX MO-
CJefuna ocyne.

[MpaBHe mocnenuie ocyne Koje cé OMHOCE Ha MpecTaHaK Wid TyDuTak
ogpeheHux npasa cy:

1) mpecTaHak BplLIeka jaBHUX QYHKUH]a,;

2) mpecTaHaK paJHOT OOHOCA WY NpecTaHak Bpliewa oApelheHor no3usa
WU 3aHUMama,;

4 Cnyxbdenu rmacuuk PC”, 6p. 85/2005, 88/2005, 107/2005, 72/2009, 111/2009,
121/2009 n 104/2013.
15 3. Crojanosuh, ctp. 320.
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3) ryburak ogpeheHux [o3Bosa WK ofodpema Koja ce ajy OmIyKOM
OPpXXaBHOT OpraHa WIM OpraHa JIOKaJHe CaMOyIpase.

[TpaBHe mocieuile ocyfie Koje ce cactoje y 3abpanu cTuliama ogpehennx
npasa Cy:

1) 3adpana cTunawa ogpeheHux jaBHUX PYHKLU]A;

2) 3adpana cTunama onpeheHor 3Bama, NO3MBa WIM 3aHMMama WIH
yHanpehewa y ciyx0uy;

3) 3abpaHa cTULlaka YMHA BOjHOT CTapELINHE;

4) 3abpana gobujama ompeheHUX MO3BOMA WK ogoDpema Koja ce Aajy
OIUTyKOM Jp’KaBHUX OpraHa WIM OpraHa JIoKajJHe CaMOyTpase.

[TpaBHe nocnegulie ocyne Koje ce cacToje y 3adpaHu cTHLIawma ofpeheHnx
npaBa MOTy Ce MPOMHCATH y Tpajawmy HajOoy»ke OO AeceT ropguHa. Jaxine,
ONIUTH MaKCHUMAajHU POK Tpajama je 10 romvHa, a mocedHUM 3aKOHHMMA Ce
MOy IpPOINHUCATH U kpahu pOKOBH.

Pexadunutanyjom npecrajy CBe NpaBHe MOCIERULIE OCYHE.

5. [IpodnemaTrka NpUKyI/baka U KOpUILhewa Mojaraka 0 JUYHOCTH

Ha ocHoBy cBera HaBefeHOT, Hamehe ce nMUTawe y KOjUM CHUTyalujama
NOCI0/IaBall MOXKe MPHUKYIUbATU JTUYHE MojaTKe Of 3amociaeHor. Haumme,
NPUKYIUbabe JIMYHUX N0aTaka MOpa MpefCTaB/baTy U3y3eTak, U TO U3y3eTak
camo ako je ompaspas. '

[Tocnopasarn oM, yONnITeHO, MOTao J1a TPakKH Of PafHHKA MOJATKE KOjU
Ce OJHOCE Ha YHIbEHMIIE U3 HBEroBOI PUBATHOT KMBOTA CAMO aKO Cy KyMy-
JTaTUBHO HUCIYHEHA [IBA YCI0Ba: [ja Cy 0Jaly HEMOCPEAHO OBE3aHU ca M0-
CJIOM M Jia Cy HEOIIXO[HH 3a NMPOLEHY NPO(ECHOHATHUX CIIOCOOHOCTH KaH-
IoupaTa, OJNHOCHO 3a OCTBApHUBalke MpaBa W Ipey3uMama odaBesa M
OITOBOPHOCTH U3 pajfiHOT omHoca.!

MebhyTtum, c 0d3upom Ja ce moJauu Koju ce ogHOCe Ha ocyhuBaHOCT 3a
KPHBHYHA [leJla CBAKakKo MOTY OLIEHUTH Kao OCeT/bUBH, MOCJIoaBall du ose
MoJaTKe MOrao Ja MPHUKYIUba aKO je 3a TO OBjJallheH 3aKOHOM U aKo je
obe3behena muxoBa ofarosapajyha 3alTrTa, a y OfICYyCTBY 3alliTUTE, CAMO Y3
IPETXOAHO OdaBelTeme W HM3PUUUTH NPHUCTAHAK JIMLA YUjU Ce MOoJAalH
0dpahyjy'®, mororoBo mro ocyhUBaHOCT 3a KPUBHYHO IEJI0 MOXKE 1a dyme

16 Jbybunka Kosaueruh, ,[Ipukymsame u Kopuirheme MogaTaka 0 JIHYHOCTH KAo Paj-
HompaBHU mpodineM”, 300pHux pagosa ca Casetiosara UpasHuxad, Y Ipyxeme 3a pagHo IpaBo
U couujanHo ocurypawe Cpduje, beorpan, 2011, ctp. 63.

17 Ibid., cTp. 65.

18 Ibid., ctp. 73.
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3aKOHOM MpenBui)eHa cMeTHa 3a 0DaB/bake HEKUX MOCI0BA (MpaBHa nocie-
mvua ocyge). Jakie, mociopasal Hema IIpaBo Jja ayTOHOMHO onpehyje no-
cleguile KPUBUYHOINPABHE OCy[le Ha PaJHONpaBHU CTAaTyC KaHJujarta 3a
3anociewne.

Y HameMm 3aKOHOAABCTBY, HEKOJIMKO 3aKOHa 3aloC/Ieme YCI0B/baBa
HeocyhuBaHoIIhy WM YUHBEHULIOM [ia Ce IPOTHUB KaHAWLATA He BOOU KPH-
BUYHM MOCTyNakK, Ma Tako, mpema wiaHy 45, ctaBy 1 3akoHa O Op)KaBHUM
CITy’XOEeHUIIMMa, Kao Jp)KaBHHU CIIy)KOEHUK MOXKE [ja Ce 3al0C/Iu MyHOIEeTaH
npxaBbaHUH Pemybnuke CpOuje koju MMa MPONMUCAHy CTPYYHY CIIpEMY U
UCIIy’baBa OCTaJsle yCII0Be onpehene 3aKk0HOM, OPYTUM NIPOIMCOM U IIPaBUII-
HUKOM O YHyTpalllkheM ypehemwy 1 cucTeMaTr3aluju pafHUX MecTa y Ip KaB-
HOM OpraHy, ako My paHHje HHje IpecTajao pafHU OFHOC Y IPKAaBHOM Op-
raHy 300r Texke MOBpefe OYKHOCTU U3 PASHOT OJHOCA U HUje OCyhHBaH Ha
KasHy 3aTBOpaA OJf HajMame IecT meceru.d

YuHU ce [a je rope IOMEHYTH yCI0B BEOMa NpodiieMaTHyaH, jep Yyak ¥
BDJIO Y30pHH I'pahaHy CTHULIAjeM OKOTHOCTH MOTY OUTH [OBEIEHHU Y CUTyaLHjy
Ila HOD. Ipekopaye rpaHuLe Hy)KHe ofdpaHe WX Kpajbe HYXKAe LITO MOXe
pesynatuparty ocyheHourhy Ha kas3Hy 3aTBopa y Hy’KHHH Of LIECT MECELH U
Iyxe.

3aKOH O MOJHMLKjU NPONUCYje y Norieny ocyhUBaHOCTH U BOhEma KpH-
BUYHOI' TOCTYIIKa IIPOTUB KaHAWZATa 3@ 3all0CIEHE joUl CTPOXKe YC/IOoBe y
OHOCY Ha 3aKOH O OpKaBHUM CIyXOeHUIIMMa, Ia Tako y pajHH OJHOC 33
0daBsbabe MOC/I0Ba Y MMHUCTApCTBY YHYTpPAIlBUX IIOC/IOBA HE MOJKE Ce ITPH-
MUTH NHle Koje je ocyhuBaHO 300T KpUBWUYHOT Jeja 3a KOje Ce TOHHU 10
ciy0€eH0j TyKHOCTH WM IPOTHB KOTa Ce BOAU KPUBUUHU MOCTYTAK 33 TAKBO
KPHUBHUUHO [IEJI0, WU Koje je ocyhuBaHO Ha De3yC/IIOBHY KasHy 3aTBopa y
Tpajamy OyKeM OJ TPHU Mecella WIK KoMe je ciyxba y OpKaBHOM OpraHy
WIHM IPAaBHOM JIULy Ca jaBHUM OBjaurhemrMa rpecTasna 390r Teuke nospese
cnyx0eHe IyKHOCTH NPaBOCHaKHOM OJUIYKOM HaJJIEXKHOI OpraHa (4iaH
110, craB 3).2° YcioBM M3 3aKOHA O TOJHUUH Y TIOTIEAy OCyhHUBAaHOCTH H
BOhewa KPUBUYHOT MTOCTYTKA MOPajy OUTH 0BAKO CTPOTH 360T OATOBOPHOCTH
1ocja Kojy HocH 3anocieme y MYIl-y.

3aKOH O OCHOBaMa CHCTeMa oDpa3oBama W BacCIlMTama Kao yCJIOBE 3a
3amnocieme, a y mnoriaefy ocyhuBaHOCTH M Bohewa KPHUBHYHOI IOCTYIIKA,
Npomnucyje Ja y pagHHA OJHOC MOXe OUTH NPUM/BEHO Jvlle Koje HHje
ocyhuBaHO TPAaBHOCHAKHOM TTPECYIIOM 3a KPUBHUYHO JIeJi0 3a Koje je u3pe-
yeHa De3yCii0BHA Ka3Ha 3aTBOpa y Tpajamy Of HajMame TPU Meceua, kao U

19 Cnyxdenn rmacuuk PC”, &p. 79/2005, 81/2005, 83/2005, 64/2007, 67/2007,
116/2008 u 104/2009.
20 CnyxGenu rmacuuk PC”, 6p. 101/2005, 63/2009 u 92/2011.
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3a KpUBHUYHA [Jiejla HacWbe y MOPOAMILHM, ONy3UMame MaJOJeTHOT JIMIA,
3amyIlTamke U 3710CTaB/batheé MAJIONIETHOT JULa UK POJOCKBPHEHE, 33 KPH-
BUYHO [€JI0 IPUMalke MUTA UM [laBambe MUTA, 38 KPUBUYHO JIEJI0 U3 IpyIie
KPUBUUYHHUX JieJia TPOTHUB TI0JIHE cj1000/e, MPOTUB MTpaBHOT caodpahaja u mpo-
TUB YOBEYHOCTH U Jpyrux nodapa samtuhenux meh)yHapogHuM npaBom, de3
003upa Ha M3peueHy KPUBUYHY CAaHKIHjy, U 3a Koje HHje, Y CKiIamy ca 3a-
KOHOM, yTBpHEHO OUCKPUMHUHATOPHO MOHauamwe (4naH 123, craB 1, Tauka
3),%! mok 3aKkoH O 3IPaBCTBEHO] 3aLITHTH mpomnucyje na Komopa 3gpascTse-
HOM pafgHUKY Ca MOJO0XEHUM CTPYYHHUM HCIUTOM H3[aje JIULEHLy o[ yC-
JIOBOM JIa MPAaBOCHAKHOM CyJICKOM OJUTyKOM HHje ocyheH 3a KpUBUUHO [eJio
KOje ra YMHU HeJOCTOjHUM 3a 0DaBbamke 3APABCTBEHE AENATHOCTH, OOHOCHO
Ila TPAaBOCHAKHOM CYZACKOM OIJYKOM HHje ocyheH Ha Ka3Hy 3aTBopa 300r
TEIIKOr KpUBUYHOT Jiesia TPOTHUB 3/ipaBba JbyAU. KoMopa 31paBCTBEHOM paji-
HUKy NPUBPEMEHO OJly3UMa JTULIEHIly aKO je TPaBOCHaKHOM CYICKOM OJJTy-
KOM 3IpaBCTBEHH pafgHUK ocyheH 3a KPUBUUHO [EJ0 KOje Ta YHUHHU
HEJOCTOjHUM 3a oDaBsbatbe MpodecHje 3IPaBCTBEHOT PAIHUKA.

MehyTtuMm, KOMOpa 3ApaBCTBEHOM PaJHUKY TPajHO OAy3UMa JIMLIEHLY
aKo je 3IpaBCTBEHH PAJHUK MPABOCHA)XHOM CYACKOM OIJIYKOM ocyheH Ha
Ka3HY 3aTBOpa 300T TEIIKOr KPUBHUYHOT Jiejia TPOTHB 34paBiba JbYIH.

Hnak, 34paBCTBEHH PaSHUK KOME je TpajHO oJy3eTa JILeHLla MoXKe 0da-
B/baTH ofipeheHe MOCI0Be 30paBCTBEHE EeaTHOCTH IO HaJ30pOM 31paB-
CTBEHOT pafiHMKa KOMe je u3jata, 0OJHOCHO OOHOB/bEHA JTUIIEHIIa, a KOra 0f-
peny JUPEKTOP 3[paBCTBEHE YCTAHOBE, OTHOCHO OCHHMBAU IIPUBATHE IIpaKce
y KOjUMa 30paBCTBEHU PAJHUK 0daB/ba ofipeheHe MocioBe 30paBCTBEHE fie-
JTATHOCTH.

6. 3aKk/byuax

[TpaBHEe mocienuile KPUBUYHE OCYZE YBEK UMAjy ,U3Pa3sUTO PEXUMCKH
kapakrep”.?? OHe cy HajBepHHjHU W3pa3 ciaodome u mpasa rpahaHa, koje
rpahanu yxuBajy y onpeheHoj npkasy.

CmarpaMo fa Ccy npaBHe Noc/eulle KpUBUUHE OCYyZe KOje ce OOHOCE Ha
3abpaHy cTullama ogpeheHux jaBHUX PyHKLH]a, (Kao WTO ce, TpUMepa pagH,
Kao Jp)KaBHU CIy)XDEHUK He MOXKe 3allOoC/IUTH Jivle Koje je ocyhuBaHo Ha
Ka3Hy 3aTBOpa OJi LIECT MeCelUd U BHIle) y IUPEKTHOj CyMpPOTHOCTH ca
npy’kaweM MoCTIeHanHe nomohu ocyheHuKy Ha Ka3Hy 3aTBOpa, jep je Cyul-
THHA NpYy’Kama NOCTIeHaIHe TOMONH Yy UHTerpaluju ocyh)eHuKa y HOpMalHH

2 CnyxGenu rnacauk PC”, op. 72/2009, 52/2011 u 55/2013.
22 P, Kykasuua, ctp. 109.
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OPYLITBEHU JKUBOT, a Ta C€ UHTerpauuja HajBULIE BPLIM 3aNOCIEHEM IULa
KOje je M3Op)Kaio KasHy 3aTBopa.

[To w3nacky u3 3aTBOpa, OpraHHW COLHjaJIHOI CTapama HacCToje Aa
ocyheHuKky npy:xe onpeheHe BUIOBe MaTepHjaaHe MOMONH, alu 0Jf CBUX BU-
IoBa MaTepujasiHe momohu, HajBakHUja je mOMoh y 3amouubaBawky OBUX
JIWLIA, OTHOCHO HErOBO YK/bYUYHMBae y mpoiec paja.?3

OBO yKk/byuHBaWe MMa JBOCTPYKH 3HAYaj: C jenHe cTpaHe omoryhasa
OTIYIITEHOM OCyheHUKY Ia modosbllia CBOj MaTepHjaHU NIOJI0XKaj, a C opyre,
OJIaKIaBa IErOBY ajfianTallkjy Ha )XKUBOT BaH 3aBOja U IIOMake My jJia ce
OJBOjH O ©3a30Ba NOHOBHOT KpUMHUHAIHOT NTOHalama. [loctnenanya momoh
CMaTpa Ce y JTUTepaTypy jeJHUM Off HajBaXKHUjUX CETMEHATa CBAKOT Ka3He-
HOI cuctema, U He Tpeda je orexkaBaTh M oHeMoryhaBaTm onpeheHum
HECXBAT/bMBUM pellelhrMa 3aK0Ha.

Igor Zivkovski, LL.M., Attorney at Law, Belgrade
Ilija Rilakovi¢, LL.B., Legal Trainee, Belgrade

Legal Consequences of a Criminal Conviction of an Employment Candidate
and Employee

Summary

Legal consequences of a criminal conviction as an institute of criminal law arise ex lege.
These can be discussed in a broader sense, when they include the same criminal penal-
ties, as well as in the narrow sense, in the way they are determined by the Criminal
Code of the Republic of Serbia. Therefore, legal consequences of conviction are not
criminal sanctions and measures that should be decided by the court, but they arise
from the conviction for a particular criminal offense. It is necessary that a certain
sentence has been executed, so that legal consequences could affect the convicted
person.

The article analyzes legal consequences of a criminal conviction of an employment
candidate and employee. The first part of the article is dedicated to the origin and
historical development of the subject. Then, attention is paid to the general concept of
legal consequences of conviction and their impact on the employment status of a per-
son. In the last part of the article we analyze the contemporary trends in this area and
problems that are related to this issue arising during the employment procedure.

Key words: employment, employee, applicant for employment, criminal conviction,
legal consequences

23 Bophe Urwarosuh, Kpumunonoiuja, Hocuje, Beorpan, 2007, ctp. 176.
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Munan Kociiuh

aCUCTEHT
IpxaBHu Yausepsurer y Hosom [lasapy

[TPABO HA HITPAJK Y MEBYHAPOIHUM U PETUOHAJITHUM
JOKYMEHTHUMA

Caxertak

[TpaBo Ha WITPajK MpenCcTaBba jeOHO Of (PYHOAMEHTANIHUX COLHjalHUX MpaBa, YHjU je
PasBoj MIIA0 0J HE3aKOHUTOT BH/IA pelliaBara CIIOpPOBa Ma 10 JISTHTUMHOT HauWHa KOjUM
PamHULIM OCTBApPY]jy CBOja MpaBa U uHTepece. Kao TakBo MpaBo Ha WITPajk je mpeaBuleHo
y HajBaXHUjUM MehyHapomHUM U PDErMOHAJTHHUM IOKyMEHTHMA. Y MOjeNUHHM
IOKYMEHTHMMa OHO je IPU3HATO Ha U3PUUWT HAUMH, JOK je y Ipyruma 1o ypaheHo Ha
MMIUIMIUTA@H HayuH, C TUM IITO NOjeJUHH JOKYMEHTH HHCY IpaBHO odaBe3dyjyhu IOk

IPYTH jecy.

Taxobe mpaBo Ha mITpajk HUje anicoyTHO Beh noamnexe onpeheHUM 3abpaHaMa OTHOCHO
orpaHuyenrma. MehyTum, Ta orpaHnyaBama IIpaBa Ha WTPajk MOpajy OUTH MpomnucaHa
HallMOHAJIHUM 3aKOHHMa CBake JpkaBe Koja paTUdHKyje, OODHOCHO MMIIEMEHTHpa
onpeheHn MehyHapOIOHU JOKYMEHT.

[Tojam wTpajka

TepmuH strike, y eHIIIECKOM je3UKy, BOAW MOPEKJIO Of M3pasa to strike
sdil, ITO 3HAYM CIyCTUTH jenpa, OOHOCHO 3ayCTaBUTH IJIOBUADY. Y CMUCITY
TpeKua paja, TEpMUH strike ce jaBba kpajem XVIII Beka.! On nmpeny3umarsa
NPBUX LITPajKOBA I1a JO JaHaC ITPajK Kao HAYMH pellaBama pagHUX ClIOpoBa
IIPELIAo je Oyr eBOJyTUBHHU MYT. Y NOYETKY je ITpajKk OO0 HE3aKOHUT HAUUH
peliaBama CIOpOBa, TAaKO [a je CBAKO MpUOeraBame WITPajKy UMao 3a Io-
CJlefully KpUBUYHOIPaBHY, rpahaHCcKkonpaBHy ¥ PafHONPAaBHY OATOBOPHOCT
3a CBE yYECHHKe y LITPajKy. BpemMeHOM WITPajk je mocrao jerajaH HayWH
pellaBama pagjHUX CIIOPOBA, TAKO Ja Ce MOCTENeHO YKUAaIa Hajlipe KpUBHUY-

1 B. Jlybdapna, Pewasare KonexiiusHux paguux cioposa — Meliogu U UHCTUinyyuje,
[TpaBuu daxynrer y beorpany, beorpan 1999, ctp. 153.
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HONpaBHA a 3aTWM W rpahaHcKkompaBHa OATOBOPHOCT. MehyTtum duTHO je
HAllOMEHYTH J1a U Jajbe MOCTOju MOTyhHOCT KpUBHUYHE U rpahaHcke 0aroBop-
HOCTH YKOJIMKO CE pafy O HE3aKOHMTOM IITPajKy. [laHac je y HU3y Op:Kasa
IIpaBO Ha WITPajK YCTaBHO NpHU3HATO IpaBo. OJHOCHO MpaBO Ha LITPAjK je
IIPU3HATO Kao (PyHAaMEHTAIHO [TPaBO PaiHUKa KOje Ce He MOKe UTHOPUCATH
3aTO LITO HEroBa MPUMEHA WMa HeraTWBHE €KOHOMCKe mociepuie.? [la je
IpaBo Ha WTPajK (PyHIAMEHTAIHO COLMjaTHO MPABO CMAaTpPajy U APYTH ay-
TOPH, TaKO y pen MogepHux (PyHIaMEeHTaTHUX COLUjaTHUX NpaBa yopajajy u
NpPaBo Ha WITPajK, Tj. MPABO HA IITPAjK KMa MUCTH PAHT Kao ¥ ITPABO Ha pan.3

JepHy o npBUX JedUHULMja IITPajKa HA OBUM IPOCTOPUMA Aa0 je Ipo-
(ecop Anexcanpap bantuh koju cmarpa Aa je WTpajKk yAPYXEHU KOJIEK-
TUBHU NIPEKU]] pafa ofi CTpaHe pafHHKa y LWby NpUHyhaBama NoCa0gaBLa
Ila TPUXBATH 3aXTeBe paJHHKa KOju cy npeamet cropa.! C ob3upom 1a ce
pany o OCET/bUBOj MATEPHjH, jep WTPajK MOXe 1a MPoU3Bene NaTeKOCeKHe
nocienule Koje ce THYY ode CTpaHe y CHOPY HaBemwhemo jom Heke
nedununyje wrpajka. llITpajk je KOJIEKTUBHY IPEKUT pafa pafHUKA Y LIUJbY
BpIIEHa EKOHOMCKOT IPUTHUCKA Ha MOCI0aBLa Ui APXKaBy, IOBOLOM €KO-
HOMCKUX WJIM COLMjaIHUX UHTEpeca U ITpaBa (yciioBa pana, MaTepHjaHOr U
COIIMjaJTHOT TI0JIOKAja) paJHMKA WIM KOJEKTHBHHUX TpaBa CHHAWKATA.’
[lITpajk ce 0dUYHO ONUCYje Kao UHIYCTPHjCKa WU arpecuBHa aklWja, panu
peliaBama KOJIEKTUBHOT pagHOT CIIOpa MM 3alUTUTE COLUjaTHUX U €EKOHOM-
CKMX IIpaBa, OOHOCHO IUTPajK Ce MOXKE€ OAPENUTH Kao KOJIEKTHBHA aklHja
3arnoc/IeHuX KOjy OpraHusyje CUHOUKAT WIM PafiHULY, Ha OCHOBY OIJIyKe
BehrHe pagHuKa, pagy pellewa KOJIeKTUBHOT PAfHOT CIIOPa Y LIW/bY 3aIUTHTE
COIIMja/THUX, EKOHOMCKHX M IPYTHX MPodeCHOHATHUX HHTEepeca.®

Ha ocnoBy oBux aedpunnnuja koje oapelyjy mojam mrpajka MOKEMO
3aKJBYUYUTH crenehe:

1. [IpaBo Ha WITPajK je KOJIEKTUBHO NIPaBO, OFHOCHO TAYHHjE PEYEHO TO
je MHOUBUIYaTHO MPaBo KOje Ce KOJIEKTUBHO OCTBapyje. MHIUBHUIYaTHO jep
NpUNaja CBAaKOMEe pPaJHUKY, alu Ja OW ra OCTBAPWIM MOpajy ha Oenyjy
3ajedHO (KOMEKTUBHO), TaKohe CBAaKW PafHUK UMa C10004y Ja OJTY4H Aa v

2 1. Betten, Inernational Labour Lav — Selected, Kluwer, Deventer — Boston, 1993, str.
105.

3 N. Communod, M. Feron, Le nouveau droit de la legislation sociale, HaBegeHo
npema: b. JIydapnaa, ,ITojam u GuTtHa obenesxja mpasa Ha wtpajk”, [Ipasnu swueoid, dp. 11/1998
cTp. 795.

4 A. Banruh, OcHosu pagrol épasa Jyiocrnasuje — cuciiem pagrux oguoca Jyiocnasuje,
CaBpemMeHa agMuHHCTpauyja, beorpax 1967, crp. 315.

5 B. Jlybapnaa, JIexcukoH ungyciipujckux ogHocd, PagHuuka mramina, beorpang 1997, crp.
190.

6 B. Bpajuh, PagHo iipaso, CaBpemeHa afMUHHUCTpauHja, Beorpag 2001, ctp. 537.
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he yyecTBOBaTH y WITPajKy WIK HE. 32 OCTBAPUBAKE OBOT, & U IPYTUX KOJIEK-
THBHHX MTPaBa,’ HEONXOJHA je pafHHUYKA COMTUIAPHOCT.

2. llTpajk Mory ma OpraHusyjy, mo npaBWly, CAHAUKATH, OOHOCHO Y
nojeJuHUM CilydajeBuMa U BehuHa pagHuka. Haume 300r HUCKe cTOIE CUH-
OUKaaIHO OpraHM30BaHUX PajiHMKa OCTaB/beHa je MoryhHocT ma u Behuna
palHUKa JOHece OIYKY O CTylamwy y WITPajK, a To je Hajuewrhe ciay4daj Kog
NOCJI0/iaBala KOjy 3aloLubaBajy Mainu 0poj pagHuka. CTona CHHOUKaIU3auyje
je benexuiia U3pasUTH pacT y JeueHujama nocie [IpBor cBeTckor pata, Kao
Y HEeMocCpenHo nocie JIpyror CBeTCKOT para, fa Ou y mociense ABe AeleHuje
XX Beka [OIUIO [0 KPHU3e y CHHOMKATHOM MoKpety.® KpHsa CHHIOMKATHOT
NOKpeTa y [0jeAUHUM 3eMbaMa EBPOIICKe YHHUje KOje Cy IPUXBATHUIIE MOAET
penpe3eHTaTUBHOCTH, MOCedHO y ®paHIyCKOj, HABOOW MOjeAuHe ayTope Ha
pasMHUILbakE O €BEHTYyaJTHOM HaNylLITakwy MOJENa PENPE3EHTaTUBHOCTH y
KOPHCT IPYTUX MOJeJa CTULlaka Mperopapaykux npasa Koju d6u umanu sehy
JIETUTHUMHOCT?,

3. lITpajky ce Moxe MPUCTYIIUTH CaMO YKOJIMKO 3a UWb UMa 0de3deheme
€KOHOMCKHX, COLIMjaJIHUX, PaJHOIIPAaBHUX WU HEKUX JPYTUX UHTEpeca WIH
IIpaBa pPajHUKa, U C TUM y BE3U LITPajK MOKe DUTH yCMEpEeH IPOTHB II0-
Cj1ofaBla (OMHOCHO yIApYsKewa MOoCIofaBaila) Wik Biafie (EKOHOMCKH WU
mpodecHoHaTHU MITPAjKOBH), TAKO JIa Ce TMOJUTHYKU IITPAjK KOjU 3a IUTb
MMa MCKa3uBambe NOJTUTHUKOT He3aJ0BOJbCTBA, Y BehWHHU 3eMasba CMaTpa He-
3aKOHWUTHUM BHIOM LITPajKa.

4. buTHa oJyIMKa IUTPajKa jecTe KOJEeKTUBHU MPEKUT pana, C TUM ILUTO
Hyje noTpedHO a NpeKuay pana MPUCTYIEe CBU pafjHULM Wid BehuHa pan-
HYKa Ja 0M wrpajk duo 3axkoHUT. HapaBHO YKOJIHMKO Ce WITPAjKy Ofa30Be
Behu Opoj papHuka To cy v Behe maHce fa he pagHULM ycreTy Ja nocpen-
CTBOM ILITpajKa OCTBape CBOje 3axTeBe. [Ipexkup pama kao OUTHA ONJIHKA,
0[lBaja WITPajK O OPYIMX BUAOBA MHAYCTPHUjCKE aKUHje KAao LITO Cy WITPAjK
PEBHOCTH WM LITPajK CUTHE cadoTake KOjU NaKO Yy Ha3UBY UMajy Ped IITPajK
IOCTa OACTYIajy O WITpajka y YKeM CMHCITY, jep NPUIHNKOM HHUXOBOT
OCTBapHuBamwa He 0JIa3H O KOJeKTUBHOT MpeKuaa paja.

7 OcHOBHa KOJIEKTMBHA NpaBa 3alOC/IeHHX Cy: TPAaBO Ha CHMHAMKAJIHO OPTaHH30BaHE;
NPaBO Ha KOJIEKTHBHO NPETOBapame; MPaBa y BE3H Ca PELIaBabEM KOIEKTHBHUX PaJHHUX CIO-
poBa 1 npaBo Ha y4emhe y ynpasbawy. Tako: I1. JoaHoBH, , KonekTHBHa TpaBa 3al0CIEHUX
Yy HOBOM pafiHOM 3aKOHONABCTBY", IIpaso u tipuspega, dp. 5-8/97, crp. 954.

8 Bume o Tome: b. JIybapnaa, ,[IpaBo Ha CHHAWKAIHO OpraHu3oBame”, [IpasHu Husoi
Op. 5-6/2007, cTp. 83-94.

® B. Jlydapma, Pewaeare KOTeKMUBHUX PAGHUX CIOPO8A — METOgU U UHCTRUTHYUUJe,
Ipasuu daxynrer y beorpany, beorpan 1999, ctp. 26.
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[TpaBo Ha WITPajK y MehyHApOTHUM JOKYMEHTHMA

[TpaBo Ha WITPajK, Y MOJEPHOM paJHOM IpaBy MpenCTaBba jeoHO Of
¢yHnameHTanHux npasa. OHO MOKe DUTH U3PUUUTO WIN UMIUITULUTHO NPHU-
3HATO y MehyHapOIHUM aKTUMa YHUBEP3aIHOT WX PETMOHATHOT KapaKTepa.
Y HauMOHAIHUM 3aKOHOJABCTBHMA C€ jaB/ba KAa0 €KCIUTULUTHO WU UMIUIU-
IIUTHO MPHU3HATO MPABO yCTaBHOT paHra. !’

Yrusepsanna gexaapavuja o ipdsuma uogexd. Y HUBep3aaHa AeKaapaluja
0 TIpaBMMa 4YOBeKa (y Aa/beM TEKCTy: YHHBEP3aIHA Jekiapanuja) JoHeTa je
10. meuemdpa 1948. roguHe of cTpaHe ['eHepaNHe CKyNIUTHHE YjeIUBEHUX
Hauyja. Jleknapauuja NMpeAcTaBba akT JOHET PEJOBHOM INPOLENYPOM KOjy
npensuba IToBespa, anu CTPOro y3eBLIW, OHA CafpKU IIPE ares ApKaBama fa
BOJZie pauyHa o ogpendama Jleknapauuje, Hero mpaBHy odasesy.!! Mako Hema
mpaBHO odaBe3yjyhy cHary, Ha ogpende [Jexnapaldje MO3UBAjy C€ MHOTH
MehyHapooHH JOKYMEHTH, Tako [ja CE MOXKe TOBOPHUTH O IIpepacTamy ofpe-
nada Jlexmapanuje y obuvajHa mpasuia.!? [IpaBima pafiHHKa mocBeheH je
yiaH 23. YHUBep3ajHe Jex/iapauyje Koju npensrba fa cBako UMa NMpaBo Ha
pan, Ha cinodonaH U3dop 3amociena, Ha MpaBUYHe U 3a10BOJbaBajyhe yciose
pazja ¥ Ha 3alUTUTY O] He3anocaeHocTH (ui. 23. cT. 1). [lopen nojesuHaYHUX
IIpaBa pagHMUKa, KOja YIJIaBHOM MMajy 3a LIW/b 3aIUTUTY COLIMjaIHOT UHTETPHU-
TeTa pafHUKa (ersucTeHuujy, NOCTOjaHCTBO), YHHBEp3alIHa AeKIapanuja
npenBria oCcTBapUBawe M KOJTEKTUBHUX MpaBa pagHuka. CBako MMa MpaBo
Ila OCHUBA CUHAMKAT U yuYlamwyje Ce Y bera pagy 3alliTUTe CBOjUX UHTepeca
(un. 23. ct. 4). Y YHUBep3aaHOj feKIapalyju Ce HUTAE He TIOMUEbE TPaBo Ha
IITPAjK, jeSUHO KOJIEKTUBHO IIPaBO KOje je U3PUYMTO HaBENEHO jecTe MpaBo
Ha CHHAMKAJIHO OPraHU30Bame KOje UMa 3a LIW/b 3alITUTY HHTEepeca pafHUKa.
[Topen Tora, HUTZE HE MPOMKCYje Ha KOju HAaYuH he ce KOHKPeTHO OCTBApU-
BaTH 3alTHTa UHTepeca U NpaBa pagHuka. [locrtoje OpojHU HAUMHU Ha Koje
pamHHALM MOTY [a 3alUTHUTE CBOjeé MHTEpECE, a IITpajk Cceé 0DMYHO cmartpa
NOC/IeNHBUM CPEACTBOM KOjUM pasHULIM npuderasajy, o paBwily, TEK OHLA
Kajia IPYTHM CPeICTBUMA HKCY MOTJIH [ia OCTBape cBoje untepece.'® Takohe
PafgHHLIM MOy [Ja OCTBApE CBOj€ MHTEPECE U KaJla HEMa CIIOpa YHje PELICHe
3a coDOM MOBauM KOJNEKTUBHY akuujy. To ce odMyHO pagu oDaBe3HUM

10 A, MTerposuh, MehyHapoghu ciiangapgu paga, Tpasuu daxyarer y Huury, Hum 2009,
crp. 110.

11 C. Aspamos, M. Kpeha, Mehynapogno jasHo @ipago, Ciryxbenu rmacuuk; Beorpan 2006,
cTp. 302.

12 Ibid.

13 Y nojenvHUM 3aKOHOIABCTBUMA, 11a OM CE YOMILTE MPUCTYMH/IO LITPAjKy, OOJHOCHO Ja
Ou mTpajk d1o 3aKOHUT MOPajy ce Mpe Tora UCLPIIEeTH CBa Apyra CpefcTBa Koja yYyecHULH y
CTIOpy MMajy Ha pacrosarawy NPWINKOM pellaBamka KOH(IIHUKTA.
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KOHCY/ITOBakeM, OBHOCHO HH(OPMUCakeM pagHUKa y TPEHyLMMa Kajia Io-
CJ10[1aBall JOHOCH HeKe Off BaXKHUjHUX OIUTyKa Koje ce TUYY U CTaTyca pagHHKa.
Hmajyhu y Buny ia je v wrpajk jenad of edukacHUX HAUMHA OCTBapUBakbha
MHTEepeca pafiHuKa MOXKe Ce 3aK/byYUTH Ja YHHUBep3alHa AeKiapanuja uM-
IUTMLIUTHO NpHU3HAje NMpaBO Ha LITpajK Kpo3 MpaBO Ha CUHAMKAIHO Opra-
HU30Bambe.

Mehynapogru Uaxii 0 eKOHOMCKUM, COUUJATHUM U KYTULYDPHUM UPABUMA.
['eHepanHa CKyNIITHHA YjeoUmbeHUX Halyja ycBojuia je 16. nenemdpa 1966.
ronvHe MehyHapoIHY MaKT 0 EKOHOMCKHM, COLIUjaTHUM U KYJITYPHUM TIpa-
BUMa (y mameM Tekcty MehyHaponuu maxr). [1akT je patuduKkoBaH moyer-
koM 1971. rogune.'* 3a pas3nuky on YHUBep3alHe AeKIapalidje o MpaBuMa
YOBEKa, KOjy je camo usrnacana [eHepaaHa CKyNIITHHA, NAKTOBYU MOMAIEXKY
patudukanujy, gakie, MOTBPAU Of CTPaHe YHYTpallkbUX OpraHa JpkaBa U
BUX0BA MpaBHA 0DaBesa je OTylda BaH CBAKOT CIOPA, 3@ APXKaBe Koje uX
ycBoje.!®

MebyHaponuu naxr je npsu Meh)yHapOZHHU JOKYMEHT YHUBEP3aIHOT Ka-
pakTepa KOjH je M3pUUYMTO MPU3HAO MpaBoO Ha WTpajk. Haume, y wiany 8.
rapaHTyje ce MpaBO CBAKOT JMIA J1a ca ApyruMa odpasyje CMHOWKaTe U 1a
CTyIla y CHHOUKAT 10 CBOM M3D0pY, 3aBUCHO jeNUHO Off NpaBuia Koja je yT-
BpAWIa OpTraHU3alvja y IUTawy, a pagy 3allTUTE U YHaNpehema CBOjUxX eKo-
HOMCKHX U COLMjalHUX MHTepeca. [IpaBo Ha CHHAMKAIHO OpraHU30Bambe
MOKe DUTH OTPAaHUYEHO jeIUHO Yy MOrJiely HaluoOHaMHe 0e30eJHOCTH, jaBHOT
TIOpEeTKa WK Pafy 3aIUTHTE U CI000Ae Apyrux nuua. [lopen octanux npasa,'®
NIpaBO Ha CUHJOWKAIHO OPTraHW30Bamke MOApasyMeBa M MPaBO HA WITPAjK, C
THUM Jla CE OHO BPLIM y CKJIajy Ca 3aKOHHMMa CBake IojefrHe 3emipe (wi. 8.
cT. 1). Mehytum, y cnenehem craBy npenBuheHo je 1a 0Baj WiaH He CIIpedaBa
Iia ce MPUMANHULIM OPYKaHUX CHara, MoJIulije WK Jp)KaBHe yIpaBe 3aK0-
HOM OTpaHHuue y Bpluewy OBUX mpasa (ui. 8. cT. 2). Mako je MehyHaponuu
MaKT MPBY eKCIUIULWTHO MPU3HAO MPABO HA IITPajK OCTaB/beHa je MoryhHocT
HAlIMOHAJHUM 3aKOHOJIJaBCTBUMaA APKaBa Koje ra paTudUKyjy a CBOjUM 3a-
KOHMMa TpONuIly cydjekTe, MOCTyNak U HAUUH OCTBapHUBaba OBOT IpaBa.
[Topen Tora, HaUMOHAJIHUM 3aKOHMMa MOTy fla ce npensupe u oppehena
OorpaHHuera y BpLIekY MpaBa Ha WITPajK 3a ogpeheHe NesaTHOCTH, Kao IITO
Cy BOjCKa, NMOJMLIMja WIH Jp)KaBHA yIIpaBa. Ta orpaHUuyemna Ceé MOTy pasiu-

14 Cnymbenu nucim COPJ, op. 7/71.

15 C. ABpamos, M. Kpeha, ctp. 305.

16 TIpaBo cHHOMKaTa 1a CTODOJHO 0DaB/ba CBOjY MENATHOCT DE3 OTpAaHUYEHha, OCHM OHMX
KOja y UHTepecy HallMoHaiaHe §e30eHOCTH, jaBHOT IopeTKa WK 3allTUTe Cl10dofie U OpyTUX
JIMLIA U TPAaBO CHHIWKATA Ha OCHUBae HALIMOHAIHUX acoldjalurja U MehyHapOOHUX CHHIM-
KaJTHUX OpraHu3aluja.
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KOBAaTH 3a CBaKy IprkaBy ocedHO, a MOIy Ce KpeTaTd Of NOTIyHe 3adpaHe
IITpajKa 3a [10jeJUHE AeIaTHOCTH, 3aTUM MOTIYHY CJ1000/y IITpajKa OJHOCHO
MpPaBo Ha WITPAjK MOTY OCTBAPUTH MOJ UCTUM YCI0BUMA MOJ KOjUM Ta MOTY
OCTBApUTH U PAHULHU y OPYTUM JAenaTHOCTUMa. MehyTum, kao KoMmpo-
MHCHO peuiewe, n3mely normyHe 3abpaHe LITpajka U MOTIyHe Cl10done
IITpajka, npensuha ce fa pagHULM y TUM OEIaTHOCTHMA MMajy IpaBo Ha
IITPajK, alu Ja NPWIMKOM LITpajka MOpajy fa UCHIOLITYjy MUHUMYM IpO-
neca pama.'’

MehyHapognu taxiw o ipahanckum u UonUGUuKum tpasuma.'® OBum
MehyHapooHUM JOKYMEHTOM je mpenBuieHo Aa CBaKo JIMLe UMa [paBo ja
ce cJ10D0OHO YIOPYXKHU ca ApyruM nuuuma (wi. 22). [IpaBo Ha yIOpyXHBame
o0yxBaTa ¥ [TPaBO Ha OCHUBAKE CHHIUKATA U IIPABO M10jeUHALa Ha yU/Ialhehe
y CHHOMKATe pagy 3alITHTE CBOjuX HHTepeca.!?

Koneenyuje Mehynapogne opianusayuje paga. Y CBOM NOCafalllbeM pamy
MehyHapopna opranusauyja paga (y massem texcty MOP) je monena 189
KOHBeHIHja 1 0Ko 200 npenopyka, ainy HY jefHa Of KOHBEHIWja HE [TpH3Haje
U3PUYUTO MPaBO Ha wWTPajk.2’ Mehytim MOP je moHeo BHlie KOHBEHIIHja
Koje ce TH4y ci1odoje ynpyXuBama, 1 TYMauelheM TUX KOHBEHLIHMja cMaTpa
ce J1a je mpaBo Ha WITPajK UMaK MMIUIULIUTHO MPU3HATO U y KOHBEHLIHjama
MOP-a.

Cnobopa yopyXuBawa je jefHa O] BAXKHHUjUX 00JaCTU KOjoM ce DaBH
MOP. OHa nogjenHako ogrosapa M KaTeropuju rpahaHCKUX U NMOJIUTHUYKHAX
paBa M KaTeropHju E€KOHOMCKHMX M COLMjalnHuX npasa. be3 cmobogne
yIOpYXKHBaka PAmHUIK He O MOTTH na edUKACHO 3aIUTHTE CBOja mpasa.’!
YcBajawe pexnapaudje dokUpaHo je y nmepuony u3mehy IBa cBeTcka para
na je KouseHuuja (0p. 87) o CHHOWKAIHO)j CJ1I0000U U 3aIUTUTH CUHIWKATHUX
npasa ycsojeHa 1948. roguHe. OHa mpencTaBsba jefaH O TEMEJbHUX TOKY-
meHata MOP, nocedHo y cdepu npaBa yoBeka. Ty KOHBEHIIH]Y OMYHaBajy
opyru nokymeHntT MOP, a npeeHctBeHo KonBeHndja (op. 98) o nmpumenu

17 MuHMMyM mpoLeca paja je crienrndudaH 3a CBAKy LeNaTHOCT, Ha TIPUMED TPHITHKOM
IITpajKka MPOCBETHUX PafHHUKA Yy OCHOBHMM M CPENHBUM LIKOJaMa MUHHMYM IpoLeca paja
YCTQHOBJbEH je TaKo JIa YaCOBH MOPajy TpajaTH yMeCTO CTaHAApAHUX 45. muHyTa 30. MUHYTa.

18 Cnysoenu suciu COPJ, 6p. 7/71.

19 TI. Josanosuh, ,CuHOMKaIHE CI0DOME ¥ MpaBa 3amoCIeHuX”, PAgHo U CouujamHo
upaso, op. 1-3/1997, ctp. 87.

20 IpxaBe WIaHWIE y BPEME JOHOLIEHA KOHBEHIMjA UMAJIe Cy HETATHBAH CTAB IPEMaA
wtpajky. Jeramuuje: b. Kourytuh, Konexitiusnu fipeiosopu, Upago Ha wilpajk u J0K-ayw y
caspemeHum xatuttianuctuuuxum zemmpama, CappeMeHa afMuHHUCTpauuja, beorpan, 1987, ctp.
125.

21 A. Tlerposuh, Mehynapognu ciangapgu paga, Iipasau dakynrer y Huury, Hum 2009,
crp. 17-18.
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Hayesa MpaBa OPraHW30Bamka U KOJIEKTHBHOT MperoBapama.?? Jleknapanuja
MOP-a 0 0CHOBHUM NpPUHLKNIKMA U ITpaBUMa y odsiactu paga us 1998. ro-
nvHe cMaTpa dyHnaMeHTaaHUM npuHnune Kousenuyje 6p. 87 u KonseHuyje
op. 98.2% [open HaBeleHe IBE KOHBEHIIHje, DUTHO je HaloMeHyTH 1a je MOP
DOHEO W HU3 OPYTUX KOHBEHLWja M MpPEnopykKa Koje ce TUUy 10done yapy-
KUBama, kao WTo cy: Konsexnuyja (op. 151) o cimodonu yapyxuBama jaBHUX
(opxaBHHUX) ciayxOeHMKa, 3aTUM Konsenuuja (dp. 154) o yHanpehusamy
KOJIEKTUBHOT TIperoBapama.?* C 063UpoM Ha TO Ja Cy onpende MOMEHYTHUX
KOHBEHIWja [OCTa YOIIUTEHE, U Ia U3PUYUTO HE NPU3HAjy IPaBo Ha WTPajK,
[0 CTaBa 0 UMIUIMLUTHOM IIPU3HABamwy MpaBa Ha WITPajK JOLUIO Ce LIMPUM
TymayeweM MelyHapooHUX pafHUX CTaHJapAa Ccagp’KaHUX Y OBHUM KOH-
BEHLIMjaMa.

KoHBeHUYje He TIOMHBY NpaBO Ha IITPajK, aal Cy KOHTPOJIHHW OpraHH
MOP wu3pasuiy CBOje yBepemwe Jia arncoyyTHa 3adpaHa LITpajKka, OCUM KOT,
jaBHUX cTykDeHUKa 3HAa4YM 3HAYajHO OrpaHHuYere MOTYhHOCTH aKuMje CHUH-
AWKATHUX OpraHu3anuja.?’ CIUYHO CXBaTawe 3acTyrna u mpodecop bpaHko
Jlydappa, mo komMe Cy IITPajKOBH CaCTaBHHU JI€0 OIILUTET NpaBa CUHAWKATHUX
pamHUKa 7la OpraHu3yjy CBOje akTUBHOCTH Koje npensuha Kousenuuja op. 87
(wran 3).26 Uctor munubena je u mpod. Panoje bpkosuh koju ymyhyje ma
aHanu3oM KoHBeHIIM]ja KOje ce OFHOCE Ha CJ10004y CHHOUKAIHOT YOPY KUBabha
Y OpraHM30Bama U Ha KOJIEKTUBHO IPEroBapame, MOXKE CE KOHCTaTOBATH fa
nocroje ompeheHn CcTaHZAapAH KOju ynyhyjy CHHAMKAT Ja OpraHusyje CBoje
aKTHBHOCTH, Mehy Koje crajia ¥ DOMYIITEeHH MTpajK.%’

[TpaBo Ha wWTpajk NOTBpHeHo je U of cTpaHe KomuTeTa ekcrepara 3a
IpUMEHY KOHBEHIIMja ¥ IPENnopyka, kao 1 Komurera 3a cnodony yopyKuBama,
Kao JIETHTHMHO CPEJCTBO 33 010paHy nmpodecHoHATHUX HHTEpeca.?® Takohe
TYMauelhEeM U UCIIUTUBAKEM CIIy4ajeBa Kpllema ogpendou KouseHnyje o ¢1o-

22 A. Tlerposuh, Mehynapognu ciiangapgu paga, [ipasau dakynrer y Huury, Hum 2009,
crp. 97.

23 Ibid., ctp. 98.

24 Buuie o Tome: Ibid., ctp. 97-98.

25 N. Valticos, Droit internacional du traval, Paris 1983, str. 249-250, HaBeneHo mpema:
A. Iletposuh, Mehynapoghvu ciiangapgu paga, IlpaBuu daxynter y Huury, Hum 2009, ctp.
100.

%6 B. Jlybapna, Pewdgarwe KoNeKmUBHUX PAGHUX CTIOPO8A — MEWOgU U UHCTHUTLYYUjE,
Ipasuu daxynret y beorpany, beorpag 1999, ctp. 160.

27 P. bpkosuh, ,Perynucame mpaBa Ha wWTpajk y mehyHapomHom mipasy” y: Cpouja u
espoiicxo iipaso II (nip. [I. Crojanosuh), IIpaBuu dakynter y Kparyjesuy, Kparyjesan 1998,
cTp. 217.

28 N. Valticos, International Labour Lav, Kluwer Law and Taxation Publishers. Denver
1979, ctp. 85-86, HaBeneno npema. b. Jlybapaa, Pewasare xonexihiugHux pagHux ciioposa
— metwmogu u unctmuyyuje, [TpaBau daxynter y beorpany, beorpan 1999, ctp. 161.
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donu yopyxuBama KoMHuTeT je 3ay3e0 HEJBOCMUCIIEH CTaB Jia 3alUTHUTA Of
AHTUCHHAMKAIHUX aKaTa JUCKPUMHHauMje odyxBaTa W 3alITUTy Of aHTH-
CHHIWKAJIHE JUCKPUMHHALHje 300r ydeirha y JOMyIITEHOM IITpajky.2? Ko-
MUTET je ClTydajeBe KOjUu Cy Ce OOHOCHUJIM Ha MpaBO Ha LITPAjK BPJIO 4YECTO
y3uMao y pasmatpatbe.3® OH je 3ay3e0 CTaB 1a je PamHHUIMMA U HUXOBUM
opraHusalidjama IIpaBo Ha IUTPajK MPU3HATO KAao JIETUHTUMHO CPENCTBO Of-
OpaHe BUXOBHUX EKOHOMCKHX U COlMjaTHuX uHTepeca.3! IIpodecop Bopuoje
lynpepuh cMmatpa fa cy nmosnasHe nosunyje Komurera Jja je mpaBo Ha WITPajK
OCHOBHHM HaYWH KOjUM ce oMoryhyjy pagHHLIMMa U BUXOBUM OpraHu3anyjama
1a mocTaBe U OpaHe CBoje mpodecHoHaNHe HHTEpece.3?

Ha ocHoBy u3nokeHor He Tpeda JOBOIWUTH Y NMUTAKE a U KOHBEHLIUjE
MOP-a npensubajy npaso Ha WTpajk. cTuHA OHe TO pajie Ha jejlaH UMIUIH-
LMTaH HauuH, aJI¥ aKo NornefaMmo CTpykTypy MOP-a 1 nocTynak JOHOIIEHha
KOHBeHIMja, rge je y Ommuroj KoHGEpeHUWjU CBaka [p)KaBa YjlaHHLA
3aCTyIUb€HA Ca IO [Ba IPENCTaBHUKA BIaJe U IO jeJHUM NPEACTAaBHUKOM
N0C/I0fiaBalia ¥ MpeiCTaBHUKOM 3aloC/IeHUX, CBaK0o Ca OJJBOjeHUM IPaBOM
r71aca, WIy30pHO je OUeKUBaTH, Dap O OBOT TPEHYTKA, fa Ce CBE TPU CTpaHe
CJI0K€ Y JOHEeCy KOHBEHIIM)y O jeJHOM 0BaKO OCET/bMBOM NUTawky. HapounTo
Cy CTaBOBM IIOC/I0JaBalia ¥ CTaBOBH 3all0CJIEHHX 10 MUTawky IpaBa Ha WTPajK
CYNIPOTHHY, jep IUTPajK HEPETKO MPOU3BOIAU jake €eKOHOMCKE MOCJIEeNULE 10
ode cTpaHe, Iie ce MOCAOJABLHY 3aaXy 32 OTPaHUYEHE WU YaK YKUIAmbe
MpaBa Ha IITPajK, JOK Ce 3aM0C/IEHH 3a1axy 3a Behy cinodony v JOCTynHOCT
oBor mpaBa. [Ipobiem je joi u3paxkajHuju jep ce y mojefUHUM OelaTHOCTUMA
U Jp)KaBa jaB/ba Kao MOCaojaBall, ca MOCEOHUM OCBPTOM Ha jaBHU CEKTOD,
rae OU CBakM IUTPajK 4eCTO MOrao [ia UMa JaJeKOCeXHe MoCIeJulle jep He
Ou norahao camo ctpaHke y crnopy Beh u mpyra nuua (KOpUCHHKE jaBHUX
yciyra).

[TpaBo Ha WTPajK y pETHOHATHUM JOKYMEHTHMA

Espoticka coyujanna tiogespd. Opranu peruoHanHe opraHusauuje CaseTa
EBporne, unju je unaH u apxasa Cpouja, ycsojunu cy EBponcky couujanny

23 J. Hodges-Aeberhard, a. Odero de Dios, ,Principles of the Committee on Freedom
of Association Concering Strikes”, International Labour Review, Vol. 126, No. 5/1987, str.
544-545, Haseneno npema: b. JIybapna, Pewagare xonekiiueHux paguux cioposa — Meitiogu
u uncmiuinyyuje, IlpaBuu gakynrer y beorpany, beorpag 1999, ctp. 161.

30 Les normes internationales du tronoil, Bureau international du Travoil, Geneve 1978,
str. 80, HaBeneno npema: b. Ulyunepuh, ITpaso mehynapogue opianuszayuje paga, IlpaBHu
daxynret y beorpany, beorpan 2001, ctp. 203.

31 Ibid.

32 Ibid.
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nosessy 1961. ronuHe Koja je crynuwia Ha cHary 1965, nok je Pesunoupana
€BPOIICKa COLMjasTHa MOBeba yCBojeHa 1996, a ctynuia Ha cHary 1999. ro-
ouHe. 3a pa3nuky of EBporicke conyjanHe mosesbe Koja canpxu 19 Havena,
PeBupupaHa eBpoICcKka COLMjaJiHa MOBeba CaapXu 31 Haveno Kojum ce
rapaHTyjy coL{jajiHa mpaBa.

EBporncka couujanHa mnoseba je MpBU MelyHapoOHU akT KOjUM je U3-
PHYHUTO NIPU3HATO MPaBo Ha WTpajk. Hanme, y umany 6. nmponucaHo je npaso
parHUKa ¥ MOCI0jaBala Ha KOJIEKTUBHY aKLHjy y ClIy4dajy cykoda UHTepeca,
YK/BY4yjyhu MpaBo Ha IITPajK, y CKIaLy ca odaBe3aMa Koje MOTY [1a MPOHUC-
TEeKHY M3 KOJIEKTUBHUX YrOBOPa KOjeé Cy MPEeTXOAHO 3aKbyuynad. KoHoenT
npasa Ha WTpajk y CouujasHoj MOBE/bY BUILE U3pakaBa KOHLENT LITpajKa
Kao MpaBa CUHJAMKATa Hero kao yHAaMeHTalIHOr npasa pagHuka. OBne ce
IIpaBO Ha LITPajK CXBaTa Ka0 KOMIIJIEMEHTApHO KOJEKTUBHOM NperoBapamy
3a CiTy4aj (CamMo) UHTEPEeCHUX KOJIEKTHBHUX pafiHuX croposa.’® Mnak tpeba
ucrahu ga je cxonHo TyMmauewy KoMureTra He3aBUCHHUX eKcliepara, CypoOTHO
[ToBesby 3adpakUBaTH IITPAjK KOjU HEMA 33 LIW/b 3aK/byYUBAHE KOJTEKTUBHOT
yrosopa o pamy.3*

PeBupupaHa €BpOICKa COLMjajaHa MOBesba je of MocedHor 3Hayaja 3a
Hallle HalTMOHAJTHO 3aKOHO/IABCTBO jep je mpkaBa Cpduja paTudukoBaia mo-
MEHYTY TIOBE/bY U THME Ce 0DaBe3asia Ha MCIyhaBae ofpendu us [losesse.?
[Tpunukom patudukauuje npkasa Cpduja je mpUxBaTUIa U WiaHOBE Op. 5.
1 Op. 6. KOju ce 0IHOCe Ha CUHAMKAJIHO YIPYXKUBaWke U MPaBo Ha WTPAjK, C
TUM ILTO je CTaBW/Ia Pe3epBy Ha 4iaH Op. 6. y ofHOCY Ha NpodecHOHaIHe
npunagauke Bojcke Cpduje y morneny Tauke 4.3¢ Mak OUTHO je HATIOMEHYTH
Ia MojefUHal He MOXKe fia TPakM 3alUTUTy MpaBa Koja Cy My rapaHTOBaHa
[ToBe/soM, a caMUM THUM W NIpaBO Ha WITPajk npen EBponckum cymom 3a
myncka npasa. Mlako EBponcku cyn 3a jpyncka IpaBa pafy MO OKPHBEM
Casera EBpone oH Huje HangnexaH y norieny EBponcke counjasHe IOBEbE.
Taxo ma ce KOHTpoOJIa 3alITUTE IpaBa Kkoja Cy npensubhena IToBe/somM BpuIN
CUCTEMOM UCTUTHBAKka HALMOHATHUX W3BELITaja, U TIOCTYIKOM HAa OCHOBY
KOJIEKTUBHUX KaJI0H.

33 B. Jlybapna, Pewasarwe KoMeKTUBHUX PAGHUX CHOPOBA — MeTOgUu U UHCTAUTAYYUjE,
[TpaBuu daxynter y beorpany, beorpan 1999, ctp. 159.

34 D. Harris, The European Social Character, University Press of Virginia, Charlottesville
1984, str. 74-78, HasepeHo npema: Jlydapaa (1999a), crp. 159.

% Cnysmoenu inacnux PC, bp. 42/09.

%6 YV morneny parudukaurje PeBunupaHe eBpOICKE COLHjaIHE MOBEJbE, OPKABE Wia-
HUIIEe Koje jkeJle a U3BplIe meHy paTUdUKaLujy oykHe cy na uzadepy 16 ox 31 couujanHor
mpaBa c TUM Ja je mehy Tiux 16 HeonxonHo fa dyne npuxBaheHo HajMamwe 6 of 9 Hayena Koja
Cy mporiauieHa kao ocHoBHa. b. Jlydapaa , Eepoiickxo pagro tipaso, W], Tlonropuua 2004,
cTp. 44.
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Egpoticka xoHeeHyuja 0 3auinuiiu Upasa 406exd U 0CHOBHUM C1000gama.
EBporncka KOHBEHIMja O 3alUTHUTH [paBa 4OBeKa U OCHOBHUM cjiobomama
noHeta je 1950. rogune, Takohe on crpaHe opraHa Casera EBporme, ¢ THM
HITO CaJpXKH CBera JIBe oJpeade Koje ce TUUy pagHOoT mpasa, oapendy o 3a-
OpaHu NPUHYIHOT U POICKOT paga (wi. 4), U ogpeAdoM KOjoM ce rapaHTyje
cobofa yopyxuBama. Y ckiangy ca KoHBeHLIMjOM CBakO MMa MpaBo Ha CJI0-
0oly MUDHOT OKyIUbalba U CJI000[ly yOpyKHBama ca Opyruma, ykpydyjyhu
IpaBoO Ja OCHMBA CUHIMKAT U yu/lamyje Ce y bera pafu 3allTHTe CBOjUX
uHTepeca (wi. 11). 3a kOHTpOy nprMeHe EBpPOICKe KOHBEHLIHje O TpaBUMa
YyoBeKa, Hafijie’kaH je EBpoIicku cyz 3a jbyAcKa Npasa, Ila IOCToju ¥ ogpehena
CyZACKa ITpaKca Koja Ce OOHOCH Ha ciodony yapyxusamwa. Haume Esporncku
CYZ 3a Jby[iCKa ITpaBa JIOHEO je TPU OMJIyKe Y IIpeIMeTHMa KOjU CE OBHOCE Ha
ciobomy ynpyxusama.3’

Cnenu fa ce ¥ 0BIEe MOXKe U3BYyhH UCTH 3aK/byyak Kao ¥ KOJ KOHBEHLHja
MOP-a xoje rapanTyjy ci10d00y yApy>KUBama U 3allITUTY UHTEpeca pafiHUKa,
a 1o je na ¥ EBporicka KOHBEHIIMja 0 TpaBUMa YOBeKa UMIIMIUTHO [IpHU3HAaje
MpaBo Ha WITPAjK, jep je IWTpajk jenaH OH HaYMHA 3aLUTUTE NMpaBa U UHTepeca
panHHKa.

Mehy-amepuuka fiosema o couujarHuM lapanitiujamd. Ha pernoHasiHOM
HUBOY [TPABO Ha LITPajK U3PUUHUTO je MpU3HaTO nopen EBporncke couujanne
nosesse U Mely-aMepruyKkoM NOBE/BOM O COLIMja/IHUM rapaHTHjama 13 1948.
rof. Uy Tako3saHoM ITporokosy us Can CanBanopa u3 1988. rogune.’8 Ipo-
Tokos u3 Can CanBazopa npezncrassba y cTBapH JJogaTHU NIPOTOKON Ha Ame-
PUYKY KOHBEHIIUjY O JbYACKUM MpaBHMa Ha [IaHy EKOHOMCKHUX, COLIjaTHUX
U KynTypHUX npaBa. Cnodoma CMHOMKaIHOI OpraHW3OBamka M NpaBO Ha
IITPajK rapaHTOBaHO je yiaHoM 8. IIpoTokona. McTum unaHom nmponvcaHa
Cy ¥ OrpaHHuema Koja Ceé MOTY jaBUTH y OCTBapHBamy OBHUX IIpaBa a Koja ce
THUY 3alITUTE jaBHOT 3[IpaB/ba U MOpaJa, OTHOCHO Y CBPCH 3alUTUTE NpaBa
u c1obope ppyrux nuua. Takohe cBa MOMEHyTa OrpaHHUYEma MOpajy OUTH
NpPONMCaHa HallUOHATHUM 3aKOHHMA.

ITosema 3djegHuue 0 0CHOBHUM COUUJATHUM Tipasuma pagruxa. EBporcku
napnamenT 1989. roguHe ycBOjHO je pe3onylujy Koja ykasyje Ha 3Hauyaj
yCBajama AeKiapanyja 0 OCHOBHUM MpaBuMa U cyiodogama. To je yTuuano
Y Ha JoHollewe [ToBesbe 3ajefHHIIe 0 OCHOBHUM COLIMjaTHUM ITpaBUMa pam-
HUKa, K0ja je JoHeTa Ha OCHOBY uiaHa 117. YroBopa o EBporickoj 3ajenHULH,
on cTpaHe wedoBa OpXaBa HU/IU Baafa (ca HW3y3eTKOM YjeIUHEHOT

37 Bume o tome: b. Jlybapma, Espoiicko pagno @ipaso, LIU], Togropuna 2004, ctp.
55-67.

38 A. J. M. Jacobs, Comparative Labour Law and Industrial Relations in Industrialized
Market Economies, Kluwer Law International, 1998, ctp. 463.
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kpasseBcTBa Bennke bpuranuje u CesepHe Mpcke — gawie 11 oxn 12 gpxasa
uyinanuna E3).3 ¥V norreny komexkTUBHMX mpaBa pagHUKa [ToBesba UCTHYE:
10001y YApPYKUBaka U KOJIEKTUBHOI MperoBapamwa, yKby4dyjyhu U mpaso
Ha WITPajK Kao METOJ pellaBama WHAYCTPHUjcKUX KOoHdIMKaTa (mopen
MUpewa, TMocpefoBawka W apdUTpaxke); mMpaBo Ha HWHAMOPMHCAkE, KOH-
CY/ITOBake W MapTULUNALWjy PaJHUKA Y O4JTyYrBamy Ha HUBOY npepyseha
¥ ycranose.’? C THM IITO, YHYTpAIIkhH MPABHHU MOPEJaK Op)KaBa WiaHHIA
ozxpehyje nop Kojum yciIoBUMa U Yy K0joj MepH he mpaBo Ha IWITPajK, Kao U
Oopyra KojdeKTHBHA NpaBa pajHUKa, OUTH NPUMEWmEHA y IOorjeny BOjCKe,
nonuuydje U jaBHe ympase.*! Umak BaxHO je HamoMeHyTH na [loBema HUje
npaBHOODaBe3yjyhy akT, HApaBHO JpKaBe YJaHULIE MOTY 110 CBOM Haxohemwy
na umiuieMeHTHpajy Ilosepy, OMI0 Kpo3 [OHOLIEHE 3aKOHA WIH 3aK/by-
YUBaKBEM KOJIEKTHBHOTI yrOBOpa. 3a PasuKy Of YHHUBEpP3aaHe AeKl1apauuje
0 ImpaBuMa 4oBeKa M3 1948. rogune, 3a onpende [loseme ce He MOXe CMa-
TpaTH Ja Cy I0CTale Je0 00UYajHUX NIPaBUIa, jep MOACETUMO YHUBEP3aIHa
nexnapauyja kao U IToeeba HUje mpaBHOODaBe3yjyhu akT. Y KOHTEKCTY jie-
TUTUMHOCTH Tpeda pasyMeTH (3a cajia caMo akafieMCKe) WHHLMjaTHBE Aa
[ToBespa 3ajeqHULIe 0 OCHOBHUM NpaBUMa pafHUKa Oyne yK/bydyeHa y OCHH-
Bauke yroope E3, unme du IloBema modwmia mpaBHO odaBe3yjyhy cHary —
noctana opMaHU U3BOP TpaBa (y OkBUPY YroBopa o EY).42

Iogema o ocHoeHum upasuma y Eepotickoj Ynuju. [loBesba 0 OCHOBHUM
npasuMa y EBpornckoj yHuju, nonera y Hunu 2000. rogune, npouemyje ce
Ila “Ma UCTOPHjCKH 3Hayaj. [ToBespa je moTnucaHa of CTpaHe NpencTaBHUKA
EBpornckor mapiaamenTa, Casera u Komucuje.*> [Toema y wiany 6poj 28.
HABOJY /1a PaJHUILIM ¥ IOCIOAABLIH, UK BUX0BE OAroBapajyhe opranusanyje,
MMajy IpaBo, y CKIafly ca 3aKOHMMa 3aje[JHHLIe U HAalJMOHAJITHUM 3aKOHUMa
Y IIPAKCOM, [ia PeroBapajy v CKkiiamnajy KoJeKTHBHE YTOBOpe Ha 0AroBapajyhum
HHUBOMMaA, a Y CIy4yajy KOH(IMKTa UHTEepeca, UMajy TPaBO Ha KOJIEKTUBHO
IeNloBamke y LUbY 3alITUTE CBOjUX MHTEPECa, YK/bydyjyhy Ty U IITPAjK.

3Hauaj IloBe/se 0 OCHOBHHMM IIpaBUMa je y TOMe LITO je TO MPBU Me-
hyHapooHH AOKYMEHT KOjU H3jefHayaBa MO 3Haudajy (QyHAaMeHTalIHa
colLiMjajiHa MpaBa ca OPYTUM (JIMYHUM, MOJTUTUYKUM, EKOHOMCKHUM) OCHOB-

39 R. Blanpain, Ch. Engels, European Labour Law, ctp. 135, HaBeneno npema: b. Jlydapaa,
Egpoticko pagro tipaso, LTU]I, Tlogropuua 2004, ctp. 95.

40 B. Jlybapna, Egpoiicko pagno tipaso, LTI, Tlogropuua 2004, ctp. 96.

41 B. Jlybapma, Pewagare KOneKWUBHUX PAGHUX CUOPO8A — METOJU U UHCTHUTEYUU]e,
[TpaBuu daxkynrer y beorpany, beorpan 1999, ctp. 159.

42 B. Jlybapna, Egpoiicko pagno #ipaso, LTA]I, Tloaropuua 2004, ctp. 94-95.

43 ]J. P. Jacque, Droit institutionel de I' Union européenne, Dalloz, Paris 2003, ctp. 16—17,
Haseneno npema: b. JIydapaa, Eepoticko pagro tipaso, LIU]I, IToaropuua 2004, ctp. 97.
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HUM TpaBuMa.*? V¥ mpomucHBamby OCHOBHHUX ITpaBa Ha KOJIEKTHBHO IIpe-
ropapawme U KOJIeKTUBHY akuujy wi. 28. ITogeme 0 0CHOBHUM Upasuma y
Eepotickoj YHuju utiax uge mHoio gasme og tpaea ko0ja cy pavuje Ouna upu-
3HATHA Y KOMYHUTAPHOM fipagy.*® Ha Taj HAYMH Ce ¥ MPABO HA MITPAjK YUBP-
CTWIO Kao (PyHOAMEHTaIHO COLUjaIHO MPaBo.

3abpaHa ¥ orpaHUyYaBame [paBa Ha IITPajK

[TpaBo Ha WTPajK HE MOXKE DUTH HEOTPAHUYEHO, anu cMaTpajyhu mpaso
Ha WITPajK Kao Aeo (yHAaMEHTaJHUX JbYyICKUX IpaBa, 3HAYM Ja CBaKo
OTpaHUuYemhe MOpa OUTH OMpaBAAHO Of CTPaHe OHUX Koju Hamehy TakBa
OTpaHHYEHA, HA jaKUM U YOeI/bHBUM OCHOBaMa.*®

Y nojeguHrM IpKaBaMa IIPaBO Ha LITPajK IPU3HATO je CBUM 3anocie-
HUMa, a y ogpeheHUM ciyyajeBMMa TO MIPaBO UM je MPHU3HATO y3 HM3BECHA
orpaHvuasama. Takohe y nojesMHuM ciay4yajeBUMa Moryha je yak ¥ OTIIyHa
3abpaHa mpaBa Ha IUTPajK, KOja je KapaKTEPUCTUYHA 3a NT0jeUHE KaTeropuje
pafiHuKa, OMHOCHO 3a ogpehene nenatHocTH. OBa OrpaHHuaBama Cy, kao H
IIpaBo Ha IITPajK, npensuheHa Mel)yHapooHUM NOKyMEHTHMA, & BEOMA YECTO
ce cpehy u y ynopenHoM Ipasy.

3abpaHa npuderaBamwy IITPajKy, MpeMa MehyHapoJHUM PaflHUM CTaH-
napouma — Konsenuuju op. 87. (un. 9), EBponckoj courjanHoj nosemsy (4.
6. cT. 4), v IloBesbY 3ajeHMIIE O OCHOBHUM COLIMjaJIHUM NpaBUMa pagHHUKa
(Tauka 14), BaKM 3a NIpUNAJHUKE BOjCKE W MONULUje, Ka0 U 3aMOCIeHe Y
IpKaBHUM OpPraHUMa U BUXOBUM BUTAITHUM Ciaykdama. 3abpaHa ce ogHOCH
Ha IITPajK KOjU MOXKE YyTPO3UTH HALlMOHAIHU UHTEPEC TOKOM IMOCTYTKa 0da-
BE3HOT MUPema WIH apOUTPaKHOT TMOCTymKa. 4’

3a0paHa WTpajka akTye/lHa je ¥ Yy yIOpPeJHOM 3aKOHONABCTBY. Tako y
®paHIlyCcKoj, HU30M CHelHjaHUX 3aKkoHa IpeaBuheHa je 3adpaHa mrTpajka
jaBHMM CnyX0eHMIMMa KOjUu pacrojaxy jaBHUM oBnawhewunma, y CP
Hemaukoj jaBHU (Op:kaBHU CaykOeHULM) HEMAjy MpaBo Ha WTpajk, y CAJL,
3a0paHa 1WTpajka ceé ONHOCH Ha 3amnocyieHe (jaBHe CITyKDeHUKe) Y CaBe3HUM
OpraHvMMa ymnpase, 3all0CJIeHIMa Y OpraHuMa BIacTH (pefepalHuX jefUHULA,

4 B. Jlydapma, Eepoiicko pagHo tipaso, LIU]I, Tloaropuua 2004, ctp. 97.

4 T. K. Hervey & J. Kenner, Economic and Social Rights under the EU Charter of
Fundamental Rights — A Legal Perspective, Oxford — Portland Oregon 2003, cTp. 75.

46 C. Barnard, S. Deakin, G. S. Morris, The Future of Labour Law, Liber Amicorum Bob
Hepple QS, Oxford and Portland Oregon, 2004, str. 53.

47 N. Valticos, Ibid. ctp. 86, HaBeneHo npema: b. JIydapna, Pewdasare KOTeKTUBHUX
pagHux ciiopoga — meiiogu u uHciuinyyuje, [lpaBuu daxynrer y beorpany, beorpan 1999,
crp. 173.
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y JamaHy je mpuderaBame WITPajKy 3adpameHO jaBHUM CIyXOeHULIMMa
Ip)KaBe W JIOKAJTHUX KOJEeKTUBUTETA, aJld U y MPEOCTaJIOM jaBHOM CEKTOPY
(jaBHuM ciayxbama u jaBHuM mpexpysehuma).® Ommra 3abpana wrpajka
3HAuW 3HATHO OrpaHHWYaBamwe CpelCTaBa — HaYMHA KOjUMa CHHAMKAT pac-
nojlake pajy MocCTaB/bakha U ofidpaHe WHTepeca HEeroBUX YIaHOBA U IpaBa
CHHJIUKATa Ha OPraHM30BabEe HUXOBE aKTHBHOCTH. ")

Pe3ume

[TpBU peneBaHTHU MelyHApOOHU JOKYMEHTH KOjU Cy U3PUUYUTO IPH-
3HaJIM IPaBO Ha WITPAjK & TUME U MOTIIOMOIIM Ja/bu Pa3Boj OBOTra IIpasa Cy:
Ha pervoHanHOM Iany EBporicka couujanHa nmosessa U3 1961 (ctynwia Ha
cHary 1966), a Ha mehyHapogHOM (yHHMBep3aJHOM) MehyHapooHu makt o
€KOHOMCKHUM, COLMjaIHUM U KYJITyPHUM ITpaBuMa u3 1966 (cTynuo Ha cHary
1976).

IMopen mokymeHaTa KOjU W3PWUYUTO TNpenBuhajy mpaBo Ha WTPQjK,
MOCTOjU W HU3 OHUX KOjU TO YMHE HAa MMIUIMLUUTAH HauuH. CBakako
Haj3HauyajHUjU O] THX JOKyMEHaTa Cy KOHBeHlIMje MehyHapoaHe opraHusauuje
pazna, Koja y CBOM CKOpPO CTOTOOWLIBEM IOCTOjaky jOLI HHUjEe AOHENa
KOHBEHIWjY KOja Ha U3PUYMUT HAa4yMH IpeABuha npaso Ha WTpajk. [lo crasa
na ¥ KoHBeHuHje MOP-a mpr3Hajy MMIUTMIUTHO [TPaBo Ha WITPajK JOILILIO Ce
TyMauyemeM KOHBEHIUja KOje eKCIUIMLUTHO IPU3HAajy TPpaBO Ha CUH/IUKAIHO
yapyxuBame. CBakako fa 01 JOHOLIEHE KOHBEHLIH]je Koja Ou ce HaBuia camo
IIpaBOM Ha IUTPAjK fja/be IIOMOIJIO Pa3Bojy oBora mnpasa. Ta KOHBEHLHja Ou
Morjna fa nponuiie M MehyHaponoHe craHpapAe Koju OM ce THLAIH
OrpaHHYaBama MpaBa Ha WITPajK U MPOMHUCHBakba MUHUMYMa Mpolieca paza,
jép y ynopesHOM IpaBy HEMa jeNUHCTBEHHX pellema M0 OBUM CIIOPHHUM
NUTakbUMa.

OHO WTO je 3ajeSHUUYKO 3a CKOPO CBE NOKYMEHTE KOjU IIPU3HAjy IIpaBo
Ha LITPajK je, WTO Cy Y CBAaKOM OJ HBHX HaBeleHa W OrpaHHWYaBamba OBOT
IpaBa 3a I0jeJUHE KaTeropuja pafgHHUKa OJHOCHO OfpeheHHX [enaTHOCTH.
MelhyTuM, Ta orpaHrMYaBama Mpaea Ha WITPajk MOpajy OUTH MpoMKcaHa Ha-
LMOHATHUM 3aKOHMMa CBaKe IpKaBe Koja paTU(HUKyje, OBHOCHO UMIUIEMEH-
Thpa ofgpeheHu mehyHaponHu nokymeHT. Ha Taj HauuH je omoryheHo ma
CBaKa JIp’kaBa CXO[HO CBOM IPYIITBEHO-MOJUTHYKOM ypehewy dnmxe ypenu
MpaBo Ha WTpajk. Mnak noxkepHO OU OWio ma cy oBa MUTama AeTabHUje

48 Bumme o Tome: B. Jlybapma, Pewdsaiwe KOMEKMUBHUX PAGHUX CTOPO8A — MeTOGU U
uncimuinyyuje, TIpaBuu dakynret y beorpany, beorpag 1999, ctp. 173-179.

49 B. llyupepuh, ITpaso mehynapogre opianusayuje paga, [ipasau dakynrer y Beorpany,
Beorpan 2001, ctp. 207.
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ypeheHa melhyHapoIHUM [OKyMEHTHMa, jep CBaka IpXapa MMa 3a LWb
CMamHBame CTOIE LITPAjKOBa, IIa TAKO je 4eCT CIydaj Aa Ap’KaBa HallMOHAI-
HUM 3aKOHHMa MPOMHILIEe CyBULIE BeJIMKa OrpaHUYeHa NpaBa Ha WITPajK, WK
HaZJIeXKHOCT 3a YTBphHBame MUHMMYyMa IIpoLieca paja ia OCHUBauy CIIyxoe,
OOHOCHO AUpeKTopy npenyseha, WITO cBakako HUje UIEATHO PELIeHe.
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The right to strike in international and regional instruments

Abstract

The right to strike represents one of the fundamental social rights, that developed from
illegal form of dispute resolution into legitimate way of providing rights and interests
of workers. The right to strike, as such, is provided in the most important international
and regional instruments. It was explicitely or implicitely recognized in particular
documents but some of the documents are legally mandatory.

Also, the right to strike is not absolute but subject to certain restrictions and limita-
tions. However, the limitation of the right to strike must be prescribed by national laws
of every state that ratifies or implements a specific international instrument.



KOMEHTAPH

U3 AIBOKATYPE — 3A AIBOKATYPY

ITume I1agmosuh, mr. sci.
OnBjeTHUK U3 3agpa

HOBPA V1 OAI'OBOPHA OBPAHA Y KASHEHOM ITIOCTVYIIKY 1
[TPOITYCTM Y OCTBAPEHY TAKBE OBPAHE!

1. VBonm

Y MaruyHoM TPOKYTY: Cyg — gpiwasHU 0gejelliHux — 0dpard HEecIOpHO
MjecTo uMa OfBjeTHUK (DpaHUTEsb), OKPUB/BEHUKOB MPOLIECHU MOMONHHUK,
KOju HUje, @ HUTH Y Ka3HEHOM MOCTYNKy CMUje OUTU OKPUB/LEHUKOB AJIiliep
elo0.

Kpatko usnarame IoAMjeano caM y ABa aujena. IIpBu [Uo HOCH HACIOB
LLItho je wo godpa u ogiogopra odpana”, a mpyru IIpodyctiu u wuxoeo
yKIawawe y Uociiyixy ocimsaperwa godpe u 0giogopue odpare”.

2. IITo je To nobpa u OAroBOpHA OOpaHa

Je nu npenysjeT godpoj obpanu mpoBohewme MOCTyNKa Mo MpaBUIUMa
towinene uipe (fair play) win hemo Taj mojaM yriiaBHOM MOBE3UBATH C UC-
XOJOM KOjH 3a0BOJbaBa OKPUBJBEHHUKA? MOKEMO T HEETUYHY U He3003UpHY
odpaHy, C MO3UTUBHUM HCXOJOM 3a OKPHUB/bEHMKA, CMATPAaTU JOOPOM 00-
paHoM? Jecy M y TakBOM Ciy4ajy 3alUTHheHM UCTHHA U JbyICKa Ipasa,
HEOBMCHO O MIIYaLIeHOM cxBahawy pas3nuKkoBama KPUBUX U HEOYKHUX? AKO

T Texkcr mpeyser ca cajra XOK, 1o ogodpemwy ayTopa.
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HaM HYje MpHMapHH Wb 3alUTUTa APYLITBA Off KpUMUHAIUTETa, Beh camo
WHTepeC OKPUB/bEHUKA, TaZlda MOXKEMO YCTBPAUTHU Ja je pujed o fodpoj 0b-
PaHM U YCIjeuIHOM OfBjEeTHUKY.

Moxxe 1 OKpPUB/BEHUK TPa)KUTH OFf OJIBjeTHHUKA HEIOLITHBAambe Hayena
MPaBUYHOT MOCTyMNKa?

[Tpuje onrosopa Ha NOCTaB/bEHE YIUTE, D€3 alICTPAKTHOT MOPAIU3Hpamka,
OIIBjeTHUKY W EroBoj caBjecTd Hamehe ce HEKOJHWKO MOpATHUX UMIepa-
TUBa. Y 00paHu OKpUB/bEHHMKA DpaHUTEL Ce CydyesbaBa: 1. ca CBOjUM €rom,
BJIaCTUTOM CaBjeCTH; 2. ca CTPAaHKOM KOjy 3acTyma, IPU YeMy J10jaTHOCT
MOXXE OBECTH y MUTAE OJIBjeTHUKOBY 00BE3y NOKOpaBama UCTHUHH, jep je
veritas magis amicitiae (UcuHa je jaua og tpujaiiencitied; oHa Wpeda duitiu
HA peom Mjecitiy), moceduue jep veritas vincit; 3. c OOBjeTHUUKOM PO ecrjoM
Y HEe3UHUM TeMEbHUM IOCTyIaTUMa, OOMambHBame U NpodecruoHanHa He-
€TUYHOCT je y Heckiamy ¢ KomekcoMm, OIBJETHUK je Ay’KaH 4yBaTH yIJIen,
IOCTOjaHCTBO M HMHTErpUTET oABjeTHUYKe mpodecuje; 4. c ocjehajem myx-
HOCTH IIpEMA APYIUTBY U 33jeHULM KO0jOj MpHUMaja.

OKpUB/bEHUKOBA HACTOjaka, MOTUBHPAHA €rOM3MOM, HIAK y3 MOMOh
npolecHor ToMohHHKa He CMHjy WhU TOJTMKO Haieko Ja ce YUHEe HOBa Ka3-
HEHa Jjena, a OIBjJeTHUKA, OCUM Ka3HEHe OOTOBOPHOCTH, TOBOAUTH Y MOJIOXKA]
y KOjeM KpIIX TeMesbHe HopMe ITpod eCHOHaHe eTuke. bpaHuTesb KMa MpaBo
Y JY)KHOCT y IpaHHLlamMa 3aKOHa ¥ OOUBEHUX OBJIACTH NOLY3UMAaTH CBe IUTO
10 BEroB0j NPOCynON MOXKE KOPUCTUTH OKPUB/bEHUKY. Ol IeTa ce HEe MOXKe
3axTHjeBaTH O0jeKTHUBHOCT Yy IMOJAy3MMamy pailbH THjeKOM Ka3HEHOI IO-
crynka. [lIToBuiIe, TyKaH je MPeIyTjeTH YUbEHHLIe LITeTHE 32 OKPUB/bEHHKA
Y Y Hauesy ce He yNyIITAaTH Y Cypafikby C MPOLECHUM THjeJMMa y TOCTYIKY
OTKpHBama 1 JOKa3WBamwa. Y TOM KOHTEKCTy UICKOPUCTUMO MHUCA0 YBAKEHOT
npodecopa Jamawke, Koja THAaCH ,,Y UPpUTUUU KAJ JPHABHU UHTHEPEC U UH-
wepec kKaujeHiia 3axiiujesdjy paznuuuilio #doctlyuawe, 0gejelinux mopda
ocuaiiy UAcUsdan: He CMuje UOMAIATYU y JOHOWERY UCUPABHE 0gIIyKe, alu HU
uomaiatiu Knujenttty ga je usdjeine”.? ImacoBUTH XpBATCKH OIBjETHHK gp H8o
ITonutieo, y mpefaBamwy 101 HACIOBOM ,[1o/103#aj, Upaea u gymnocwiu Opanu-
oua o 3aKoHUKy 0 Kpueuurom foctuyuxy”, oopxaHoM 25. cujeuwma 1954. y
Ynpyxemwy npaBHHKa XpBaTcke y 3arpedy, Harmacuo je Kako 0u ,,...ageoxawiu
suule Ho Holpujewusiu Kag ou xao dpanuoyu Uyciuryu u3 euga Kao LIA8HO
uHtepec Oparenol uosjexd, a gaau ce B0gUuitiu Camo amOouyujom, MatlepujanrHom
Kopuwihy, umu OUs0 uum gpytum u3eau Uojma ciieapHe 00pane u we3uHa upa-
807 yusma.”> Mosxma du HaC MOIJIa yMHPUTH MHCA0 PUMCKOT 1japa ¥ (uio-

2 Mupjan Jamawxa, JTuua iipagocyha u gpycasua endcig, [nodyc, 3arped, 2008, ctp. 184.
3 TlpenaBame je oGjaBbeHO y ,OnBjeTHUKY”, TIACHITY Tajallkbe ANBOKATCKE KOMOPE
3arped, opoj 1-2/1954, cTp. 2-5.
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3o0da Mapka Aypenuja c nouetka 2. ctojbeha HoBe epe, U3HeceHa y [Hjeny
.Camome cedu” (,Megutiayuje”) Kapa Kaxe ,,...He KIOHU gyXom U He Tipegaj ce
ouajy axo onexaq odasmare gyxmHocwiu 3aoctidje 3a navenuma. Bpawu ce y
Hatiag flocnuje ceaxol Heyclijexa u 0ygu 3axeandan ako y eehuHu ciayudjesd
MOXMEW 8JEPHO U3BPUWUTAU JYHHOCTU KOjad UpuIuuy uogjexy.”

Sine ira et studio (6e3 cpyde U HAKIOHOCTHU) — ONITOj, KUBOTHO U PAHO
UCKYCTBO, 3HaWe, TpodeCrOHaIHA BjelITHHA, yBaKaBamwe CyIUOHUKA Ka3He-
HOT NIOCTYTKa U pa3doputiocti WK Kako Cy je 3Banu ctapu ['puu phronesis
(nat. prudentia) onpelyjy Halle MoHalIawe, OpaHUTEIbCKE OATYKe, a THME U
OTICTOjHOCT godpe 0giosopHe oOpare. Bojum ce fa je To MalITamwe, Hyciie #esbe,
pia desideria!

3. [TponyCTH U BUXOBO OTKJIakbalke Y MOCTYIIKY OCTBapema N0dpe U
OOrOBOpHE oOpaHe

Ol'lpaBI[aHO je yYouTartu €€ MOKe JIM Cyll KaJla youu Ja OJIBjeTHI/IK Y KOH-
KPETHOM IpeMeTy He HCNyHhaBa mpodecHoHajHe o0Be3e WIH MOKa3syje
HEMO3HABaILE MMPABHOI rmz]pyqja, pPaau 3alUTUTE HAYEJIA [TPpaBa HA MOIITECHH
MOCTYNAK NMPENJI0KUTH OKPUB/LEHUKY [1a N3a0epe HOBOI GpaHHTe/ba HIIH Y3
Beh n3a6paﬂor OZ[BjeTHl/IKa OKPUB/bCHUKY IIOCTABUTH 6paHHTera o
CJIY:K0eHO0j TY:KHOCTH WM, in ultima linea, GpanuTe/by YCKPATUTH da/bHb€
3acTyname?

W3 puxuuje craBka 1. wiaHka 5. 3akoHa O Ka3HEHOM TOCTYMKY (y Ha-
ctaBky: 3KII) cnujenu na ce on dpaHuTessa ouexyje ciupyuna uomoh. Eypon-
CKH Cy[ 3a JbyhcKa npasa (y HactaBky: ECJBII) je y HEKOJIMKO CBOjUX Ipecyza
HAIJIacHuo pa3nruKoBame usmehy de iure u de facto 3auTure nMpaBa OKPUB/bEHHUKA
Ha gobpy u ogiosopHy odpany. IlocToju mospena mpasa U3 wi. 6. cT. 3. (11)
Eyporcke KOHBeHLHje 3a 3alUTUTY JbyICKUX MTpaBa U TeMesbHUX ciaodona (y
HacTaBKy: EKJBII) kag OpaHHTEsb IOCTAB/bEH Off CTPAHE CYAA ,,...HUjE MAPIBUBO
opanuo ceoje xaujeniie” (mpemmer Goddi).* TIpaBo OKpPHB/BEHHKA HaA
onaroeapajyhy v yYMHKOBUTY moMoh mpouecHor noMohHUKa Hajaxe cyny a
CKpdU fa ce y 3Hailinujoj Mjepu He HapYLIU CTBAPHO U (DOPMAJTHO paBHOBjecje
1I0JI0’Kaja CTpaHaKa y Ka3HeHOM IOCTYTKY. 3a IaCUBHA OJlBjeTHUKA KOjU He
npemiaxke noKase, CBjeJoLMMa M BjellTalliMa, HApaBHO Tamo ILje je TO y
UHTEpeCy OKPUB/bEHUKA, HE MOCTaB/ba MMUTaka U TPaXXHU pa3jallimbaBama, He
mozke ce pehu ma je mpodeCMOHATHO aKTHBAH U [la OCUTypaBa YYUHKOBUTY
nomoh knujenty. CMaTtpam Ja je cydar OyXKaH YII030pUTH OKPUB/bEHMKA Ha
OUMIVIENHE MPONIYCTE Y 3aCTyNamy, Na U NPENI0KUTH Aa Hu3adepe opyror

4 ECJBIL, Goddi apoimiue Hiianuje, mpecyna 09. 04. 1984, 3axtjes op. 8966/80.
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Opanutessa. HenmpaBuiaHO 3acTynawe W U300p HOBOT OpaHUTEs/ha 3a COOOM
MOBJauM CyIOCKy o0Be3dy na ce HoBouzabpaHoM OpaHuTersy omoryhu
ogrosapajyhe BpujeMe U yBjeTH NOTpedHHU 3a NMpUIlpeMame odpaHe (4. 6.
cT. 3. & EKJBI).

O nmonoxajy dpanuressa Mo cayX0eH0j JyKHOCTU Te U30CTaHKy U3adpa-
HOT DpaHHTesba Ha TVIABHUM paclipaBama, y KOHTEKCTY OCTBapema Ao0pe U
oarosopHe obpane, rosopu cbeneha opnmyka YcrtaBHOr cyna Pemybnuke
XpBarcke (y HacTaBKy: YCPX).

,0.3. IIlpeMa oujeHn YcraBHOT cyna, 300r u3ocTaHaka usadpaHor
OpanuTtesa (y Tako CJI0’KEHOM Ka3HEHOM NIPEIMETY) Ha ITIaBHUM paclipa-
BaMa Ha KOjUMa Cy U3Be[leHH BayKHU I0Ka3H, y HA30YHOCTH (camo) dpaHuTeba
no caydeHoj MyKHOCTH, Y OJJHOCY Ha KOjer je MOJHOCUTEb U3pa3uo CBoje
HemnoBjepewe (0gdUjameM KOMyHUKauudje ¥ ,TIoMohu”), MOAHOCHTEb HUje
ouo y moryhHocTH ,y’KMBaTH O1arofiaTi MpakTHYHE U YYMHKOBHUTE oOpaHe”
(y CMHCITy aKTHBHOT Cy[jefioBama y U3BOhewy [oKasa, Mpeanaramwy JoKasa
u c1.)" - YCPX, ognyxa, 6p. Y-111-3872/2006 og 7. cpiirea 2009.

Y XpBaTCKOj Ka3HEHOMOCTYNOBHOj MPAKCH M0jaBibyjy CE€ CIy4yajeBu Oa
OKpHBJhEHHKA HCTOBPEMEHO OpaHe o/iBjeTHUK ofipeheH ex officio u dpaHuTeD
1o u3dopy, na ce 4ak, pagy CMambema TPOLIKOBa U ,HenoTpedHor” onrahama
pacmpaBe HaKOH OMO3WBa MyHOMONH, UCTU OOBjETHHUK I0jaBibyje Y YI03H
OpaHuTesba OCTAB/LEHOT MO CIIyK0€HOj OyKHOCTH. TakBa Mmpakca mokasyje
Ila ce MOHeKap yyiora dpaHuTesba CBOIX Ha MyKy (POPMATHOCT, IITO je, OCUM
y CYNPOTHOCTH C KOHBEHLHWjCKUM, YCTaBHUM M 3aKOHCKHUM NPONUCUMA, Y
M3paBHOj MPOTUBHOCTHU C YI0roM OpaHuTeba. Ha KBalUTAaTUBHY Pas3iuKy U
HBE3UH yTjelaj Ha nodpy odpaHy ykasao je YCPX y cBojoj cieenehoj ommynu:

»Y KOHKDETHOM CIyudjy y culliyauuju xkag je iogHocuiiemnesy uzadpany
Opanutiesmy ... oHeMOTyheHo cygjenosare HA CjegHUuUU gpyloCTyiarnckol eujeha,
Hd K0jy HUje gosegen logHocutliesb U3 Upuitieopad, tid je weliose UpasHe uHiepece
winutmuo (camo) dpanuiiieso 0 CIy#OeH0j gyHHOCTHU Y 0C00U 0gejellinuKka
Kojemy je flogHOCUTled y panujem thujexy tocitiytika otio38ao tyHomoh 3601
Hecaiawa 0K KoHuenyuje o0pane, ipema oyjenu Yciaenol cygd, H0gHOCUTIETBY
cy fiospujehena ycitiasna upasa Ha Apasuuno cyhere.

YcTaBHU CyZ MCTHYE [a HeNmpUIp)KaBawe yTBpHeHUX MPOLeCHUX Ipa-
BUJIA THjEKOM CYZLCKOT MOCTYMKa (3ajaMYeHUX KPO3 HAauyea0 3aKOHUTOCTH)
IOBOAM Yy MHUTame MOLITOBaWEe OPYIMX Hauesla Kao LITO Cy MOCTyHNOBHA
jeIHAKOCT CTpaHaka Mpej Cy[OM W IpaBHa CUTYPHOCT, YUMe Ce Takohep
yIrpoXKaBa W BjaJlaBUHA MpaBa Kao jeJHO Off OCHOBHUX BpeNHOTA MPaBHOT
nopeTka 3ajamueHor YcraBom.” — YCPX, ognyxa, op. Y-111-64667/2009. og
1. omyjra 2011.
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Bpxoenu cyg Peityonuxe Xpeaitcke (y naciiasxy: BCPX), y iipecyqu
H K#-83/2006 og 4. cpura 2007. victuue 1a:

»HHje ocTBapeHa ... duTHa nospena ogpenada Ka3HEHOT IOCTyTIKa U3 Yl.
367. ct. 3. 3KII, ...0e3 od3upa Ha onCyTHOCT HM3abpaHor OpaHuUTERa, Na U
OKOJIHOCT fa je n3abpaHu OpaHHTeb MO3MB 3a IJIaBHY paclpaBy [OOMO ca
3aKallmkemeM...” jep gd je ... ratio ogpende wi. 65. cT. 6. 3KII y ekoHOMHU-
HOM U Op30M BOhemwy NMOCTyNKa U ClpjedaBamy 3710ynopada mNpoLecHUuX OB-
JIaCTU OMNTYXEHWKA /WU weropa OpaHuTeba. Kako je y oBoM ciiyyajy
MPBOCTYMAKCKU CYyZ OLMjEHHO Jla TIOCTOje YBjeTH 3a MPUMjeHy CIIOMeHyTe
onpende W Kajma je Ha IJIaBHOj pacHpaBH y3 ONTYXeHUKA OMO MPUCYTaH
OpaHuTess Mo CITyk0eHO0j MyKHOCTH, ... TaJja HUje moBpujeheno mpaso odpaxe
ONTYKEHUKY Ha [JIaBHOj paclipaBy, TUM BHLIE LITO U3 Cafgprkaja CIOMEHYTOT
3alMCHUKA C IVIaBHE paclipaBe HE CIUjefy Ja OM ONTYXEHUK Ha OWIO KOju
HauyWH NPUTOBapao M30CTaHKy uzadpaHor dpaHuTensa.”

Ctuajanuwitie u3neceHo y woj tipecygu wipeda iogephu xputuyu.

He ucuprubyje ce OKpUB/BEHUKOBO YCTaBHO M KOHBEHIIM]CKO IIPaBo Jia ce
Opanu y3 nmomoh OpaHuTeba CAMUM THME IUTO je Ha pacnpaBU Ha3o4yaH
OpanuTtes mo ciuyxbeHoj OyKHOCTH. BpXOoBHM cyn je 3aHemapuo ratio
NOCTOjakba OKPUB/bEHUKOBA MNpoLecHOr nmomohHuka. bpaHuTesms CBOjUM
3HaWEM U IIPaBHUYKOM BjeIITUHOM OKPUBJBEHUKY IpYyKa CilleapHy momoh,
y TPOTUBHOM, IITO O Ce AaI0 3aKk/byYUTH U3 00pasiiokera ropwe mpecyne
BCPX, 3a ocTBapeme Tora mpaea ,,...Jociiaiting je UpucymwiHocii Opanuiiessd. ..
Kao 1apanyuja outiyeHuxoed upasd Ha clupyury nomoh opanuinend...”

Y tom cmucny uspsaja ce npecyna ECJBII y npegmeTty Artico y Kojoj je
3ay3eTo CTajajullTe Ja ToMoh KOjy py»a Joauje/beHud OpaHuTeb MOpa dUTH
YYHHKOBHUTA, a HE WIy30pHA.’

> ECJbII, Articonpomub Umaauje, npecyma ox 13. 05. 1980, 3axtjeB Op. 6694/74.
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Hnuja Pagynosuh

Ansokar u3 beorpazga

NON SUB HOMINE SED SUB LEGE
(HE TPEMA YOBEKY HET'O [TPEMA 3AKOHY)

Hs3spwHa v Cyncka BaacT ,yJ/bErOlle y KPYNHE pUjeun” y Be3u Havena
CyICKe HE3aBUCHOCTH, KOje Mopajy OMTH opBojeHe Dall OHAaKO Kako TO
Hapehyje 0BO MOHTECKjeBCKO Hauesno UMajyhu y BUAY [1a Cy OHe pa3iudyuTe
Mo CBOjoj mpupoau!

OBaj mecanT U3BpIIHE BIACTH HA CYOCKY HE3aBUCHOCT IMPOH3BEO je
HajTexe, HajloHWXKaBajyhe, HajMyUyHHje U HAjHECUTYPHHUjE CTAlkE Y HEHUX
60 mocnenwux roguHa!

Jakine, afBokaTCKa OeIaTHOCT OfjBHja ce y CUTyauuju koHTpose Cyncke
BJIACTU Off cTpaHe V3BpuiHe Bractu!

OuurnenHo na M3BpimHa BiacT riaefa Ha CKYMIITHHY Kao Ha CBOjy
LJIM4Hy nucapHuny”, Ha Cpdujy xao Ha CBOj IOMasIyK, Ha YCTaB Kao Ha
HEeLITO IITO ce He nowTyje U Ha Cynuje ,kao Ha hupuue” koje Tpeda cTaBUTH
WCIIOJ caya CBOje camMoBOJbe!

Y jarmMu 3a BIacT HEMa MOpATHE CBECTH Kao IITO je HeEMa HU KO[
KUBOTHBA Y Dopdu 3a oncraHak!

HHuaue, Cyauja je yoBexk Omosro, [Tonutuuap je yoBek Omosno, Cyauja
HocH y cedu [IpBo Kusorta, [Tonutnuap Hocu [JpBo Mmama, Cynuja HOCH y
cedu 3axoH, [Tomutruap Hocu Kopucrt, Cyauja HocH y cedu Bpeme y odnuky
Beunocty, [Monutruap ra Hocu y koopauHatama [lana, Cynuja Hocu y cedu
Cmucao xuBOTa ,3a cBe roguHe koje he satum gohu”, IlonuTHuap HOCH y
cebu becmucao xuBoTa ,a j1a BogeHu uset”, Cynuja je 3akoH KOjU TOBOPH,
[TonuTtHuap je ¢apucej Koju ITUYHO NOOPO MpeACTaBba Kao OMIITE AOOpO,
Cynuja »xuBu op pagna, [lomuTtuyap KUBU OJf MpwiarohaBawa KOPYMNLHjH,
Cynuja rnepa Ha rpahaHe ca norocoM, ITonutuuap Ux miefa kao Ha HELITO
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1ITO je poheHo ,3a buy u japam”, Cynuja uMa IJ10pHjy CHPOMAILTBA, JbyOaBH
u kpTBe, [TonutHyap uMa 1weos dorarcTsa, MOhHU U C1aBObyOsba.

JemHom peujy, y Cyny 3akoHa je CcynMjcka AenaTHOCT jefHa Of Heat-
HOCTH BUILIer HUBOA OuBcTBa. OHA je JiorocHa, jep nosasu Omosro. [Tocenyje
HEe3aBHUCHY NePCIEKTUBY U NOY3[aHy Mepy, YUCTO BUhemwe, borosuheme, My-
npocr, nocsehewe Cegmor Mynpaua. He npusnayu je Mmoh, HUTH BlacT, HUTH
MMame, HUTH O/beIliTaBOCT Kapujepe, HUTU BpeJHOCTU naHa. UMa jemHy
jenuny Texmwy: IlITa 01 Ha BHErOBOM MeCTy — Jakiie, CyIHjCKOM MeCTy — Y4YH-
HHUo [ocnon? TakBu Ccy OwiIM apXauWyku 3aKOHONABIIM: €TUMATCKU MeHec,
XUHIYCKH MaHy, KpUTCKM MUHOC, BAaBWJIOHCKH XaMypadu, KWHecku Bennku
Kytu Kpase.

HbeHo ocHOBHO obenexje je nyx 3akoHa, KOjU HUje HU MIPUCTpacaH, HUTH
Omar, HUTH CTPOT, HEr0 UHAUBUIYAIU3UPAH, @ He Heka oTpeda Jia ce yIOBObU
notpedama naHa.

YocTanoMm, CynoBame HUje HALITa JPyro A0 HeCMpTHA UCKpa, CEIMH IJ1a-
MeH, DoKaHCKo ja, enudaHujcka, DpaxmMaHcka, moceeheHnyka Mucao ,MMao
Ce pallTa U POouTH".

HapagHo, TakaB Cyauja Mmopa cefam myTa cebe ga MOMHOXU Ca CaMHUM
codoM na 91 oBaKo CyzAHo, jep Tako MoCTaje 0CI0D0h)eHN YOBEK, HATUYIHO
OCBET/bEH, KaKo OM pekao Many.

U 3aro, Cyauja y Cyny 3akoHa MMa II0JIEMAapXOBCKY OAMEPEHOCT, apH-
CTOKPATCKy OTMEHOCT, KalyhepCcKy Map/bUBOCT, TUOTEHCKY CyIIepPUOPHOCT U
HE3aBUCHOCT, MJIATOHOBCKY YIOPHOCT U COKPATOBCKY XPTBEHOCT.

On TaxBor Cynuje je ynTaBy CBETJIOCHY T'OMHY YAa/b€Ha OHAa €THOICH-
xonomka ocodbuHa IlonuTHyapa fa ,3a aBaHIlAapUCameM M IJIATOM I'PaM3u
Kao rycesuna’.

JemHOCTaBHO, OH HHje TOWEeH HU Biaurhy, HU UMaweM, HU CjajeM, HU
aMOHLIMjOM, HU C1aBOJbyD/bEM, HU MHTEPECOM, HU OIICEHOM, HH Y4apOIHjoM
naHa, HU biseckom MpoioBor ABOPA, HY 3aBO/bUBOLINY JTAXKHUX Oy LLIEB/bEHA,
jep uma myT, JbyACKH AUTHUTET, CMUCA0 U BEYHOCT BUTJIEjeMCKe LITasle.

Osaxse Cyznuje UMajy IpaBo fa Kaxy:

»,CHpOMaIIHN CMO, a MHore doratumo. Humita He mocenyjemo, a cBe
“MamMo”!

OBa MHCao ce Hala3W Ha KOXEJIETCKOM KOPHUIOPY 3Hama, CasHamwa U
MeTapU3UKe:

,CTBapao cam BeJIMKa fiea, Tpafiio, Cafuo BPTOBE, CKYIUbAO CIIyTe, Cpe-
Opo, 3eMsby ... TAIITHHA, CBE je Xyj BETpa, JI0B Ha Ba3oyx'.

OBa MHcao UMa ,BOJbY 32 CMUCIIOM”, HICTUHOM, [TPAaBAOM, 3aKOHOM, CJI0-
domom, cnaceweM (Bukrop ®paHki), jep 3Ha Ia ,)aBo HE MOXKe UCTUHY [a
kaxe” (Ilexcrup).
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W3 ose OcMarpayHHlle BUOH Ce [a 3710 IIOCTOjU Y YOBEKY U Y JbYACKOj
WCTOPHjH, J1a OBY TajaHCTBEHY Moh 3/1a He 30BeMO, Cy4yajHO, aHOHUMHOM
mohy, 1ia je CyBULIHO pacIlipaB/baTHd O BEHOM MOCTOjaky U Ia jeIuHo Tpeda
aIeKBaTHO OOTOBOPUTH:

Kako ce ogHOCHTH IpemMa 0BOj BUIJBMBOj U HEBUAJBMBOj Dopdu modpa u
3/a y Hama U y ceety?! (Brmameta Jepotuh).

Osa Mucao cxsarta 1 pasyme mucao ®jonopa Muxajnosnya JJoctojeBckor,
KOja manexocexHo ynyhyje u ynosopasa:

»Johu hemo notne na heMo 37104MH cMaTpaTH Yak myxHoUThy, Tieme-
HUTHM NPOTECTOM MPOTHUB cpefuHe. IlomTo je ApywmTBO HakasHo ypeheHo,
OHJa je y meMy Hemoryhe xuBeTu be3 nmpoTtecta U 3m04yuHa. [lomro je camo
IOPYLITBO, KA0 CHCTEM, HEHOPMAJIHO, HeMoryhe je TpaXUTH OJTOBOPHOCT
nojeguHana 3a nocjaenuLe.

[Tpema TOMe, IPECTYITHUK je HEBUH U CaMOT 3JI0YMHA Kao fa U Hema. [la
He dm OWII0 HU MpecTyna HU NpecTynHUKa Tpeda Hajupe pacYUCTUTH Ca He-
HOPMaJIHUM OPYIITBEHUM CUCTEMOM".

Ca 0BOTI HEYPOTICUXHjaTPH]jCKO-TICUXOIOIIKO-BUKTUMOJIOLIKO-MeTapU3H-
YKOT KpOBa 3Hawa, Cyauja rinena, mocMarpa ¥ Cyou MHKPUMHUHUPAHU forahaj
Y OKPUBJBEHOT Kao HETOBOT HOCHOLIA.

Osaxkas Cyz je divky 4OBEKY HETO HEYOBEKY, OJIMIKY HCTUHHU HETO JIaXKH,
OM)KY 3aKOHY HETO LIETUCXOLHOCTH, DIV)KYM XKUBOTY HErO TaHATOCY, OIIHKU
YUBEHULY HETO MPETNOCTaBLM, OIMKH CYyAOBakby HETO MHKBU3ULIU]H, OIIVKU
peLIEmY HETO JHEBHOj MOTpedH IPOU3BOAKE jeHOI KOPUCHOT NPUBHAA, Na
IpUMEBYje OHY OPEBHY jYPUCTHUYKO-TIEHOJOUIKY MaKCHMy ,Heka Ka3Ha He
Oyne Beha on xpuBuue”, wid, ne maior poena quam culpa sit!

Takas Cyn je Cyn 3axkoHa, wind, ,Ocmu faH ctBapawa” (bepajajes), jep
MY je mpeTnocTaB/beH camo 3akoH!

A, hu 3akony 3Hauu nhu [Ipasnu, nok nhu LlenucxogHOCTH 3HaYX nhu
Kasnu.

Mebytum, Ilonutuyap raena, Taj UCTU Npodiem, U3 MOJHOKja Mpaka
CBOje HEMOJHOILJBUBE MOTpede 3a OUyBamEM BIIACTH, Koja mopaha motpedy
3a Cynom [loTpebe u wmerosoj T3B. MpepHjaICKoj CTPOTOCTH!

YrnaBHOM, oBako ce ycronndasa Cyg [Torpede unu Cyn Kpeonra ymecTo
Cyna 3axona wiu Cyna AHTUTOHE!

[Tpepujancka win KpeoHTCKa CTPOroCT He YTHYE, YOIILITE, HA CMabene
Kpumunana!

Haume, jemaH ol yCeIIHUjUX aMepPUYKHUX TpefcenHrka, Ponany PeraH,
Ha cecuju MehynaponHe acouujanuje mwedosa nonunuje y Hosom Opneany,
30. IX 1981. r., KpUMHUHOJIOIIKY [IOYYHO peye:
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,3acTpaiyjyha ynmeHH1a Hallle CTBAPHOCTH CaCTOjU Ce Y TOMe LITO, 0e3
003upa Ha peyM CBUX WIaHOBA Biaze, 0e3 003Mpa Ha CBa UCTpaKMBamwa U
aHa/lM3e BUCOKHX KOMHCH]ja, De3 0d3rpa Ha cBe mporpame on 14 tavaka U
o0jaBe paTa KpUMUHAJIUTETY, OH HACTaB/ba [Ja HE3aAPKUBO pacTe, a 3ajefHo
C BUM pacTy pa3oyapema, CTpax U peBoiT rpahana. 3a nporexnux 10 rooguna
Opoj KPUBUYHUX JI€J1a Ca IPUMEHOM HaCWsba MIO3HATUX NOIULUjH, HApaCcTao
je 3a 59%, a 53% nawmux rpahaHa usjasspyjy Ja ce Iocje 3ajgacka cyHua doje
camu n3ahu Ha ynuuama. 85% AmepukaHala Kaxy Jja X cafia KpUMHUHAIH-
TEeT BUILE Y3HEMUPaBa Hero LTo je To OMo ciyvaj npe net roguHa. Kpumu-
Ha/IUTET y AMEpULH je 1moctao enungemujom. CBake rogvHe OH OJHOCH KH-
BoTe 23.999 AMepukanana. [Toraha ckopo cBaky Tpehy amepuuxy nopoguiyy
Y OBOAM 10 (PMHAHCHUjCKOT TyOUTKA ONl HajMawe 8,8 MUNIHjapOu Honapa
TOJIUIIE.

Camo 3a 0BO BpeMe, [IOK CE Halla3UM OBJiE ca BaMa, ouhe ydujen 1 yosek,
9 xeHa duhe cunoBaHo, 67 AMeprKkaHala TpnH pa3dbojHUILTBO, HA 97 byoH
BplIe ce 030WbHU Hamaju, Mo CTaHOBMMa ce u3Bpuiasa 389 kpaha.

OsBo ce cBe gorogwio y oBux nporexnux 30 muHyTa".

OBa KPUMHHAIHO-KPUMUHOJIOIIKO-TIEHOJIOIKA UCTUHA NMOTBphyje na
CaMo jefHa NMpaBHO WIHOPAHTCKa, HE3Hajlayka, IPUMUTHBHA, OUBJbA, NOL-
PYMCKa, Mpa4yHa, KOpHUCTOJbYOUBa, JaXkHa, 0OMamwyjyha, 3acewyjyha v npo-
THUB3aKOHMTa MHMCA0 MOXE Jla 3aTPa’KH PELIEHE OBE MAaTOIOUIKE JPYIITBEHE
nojase (kpuMuHana) y KasHu, a He y KpUMHHOJIOUIKOj UCTHHU Ja je LlapcTBo
MIPUBATHE CBOjUHE POIOUTEb T3B. OPKABHOT (IEHTUT) KpUMUHana. KppuMuHo-
JIOIIKH je aKCHOM JIa T3B. APXKAaBHU KPUMMHAJ HUje TI0CTOjao, HUTH je MOTao
II0CTOjaTH y BlafaBUHM JPYIITBEHE CBOjUHE.

OBe xpuMHHOIOLKE pedreKkcHje afeKkBaTHa Cy alidKalvja KpUMUHO-
JIOIIKMX 3Hamba U Ca3Hama, a He U3pa3 HeKe UIEOOlIKe HocTaryje!

Axo je oBa ucTHHa noTBpheHa Ha npaBHOM Kposy Csera, a BUIUMO Ja
jecrte, OHa OHA BaKH, UTEKAKO, Y BEroBomM I1ogHoXjy!

Jaxne, HUje y MUTawmy NMpaBHAa UTHOPaHLMja M3BpluHe BIacTH, HETO
HEMOJHOUUBMBO MOCTOjalke beHe MmoTpede Na HEOUTHO YCTONIMYM Y OUTHO,
CIIOPENHO Yy Ba)XXKHO, MAapTHHAJIHO y LEHTPaIHO, HenocTojehe y mocrojehe
panu cTBapama npusuaa dopde NpoTHB KpUMHUHAA!

U 3aTo, oOHa OBAKO rpajy jeoHy BELITYy, CKPUBEHY, CYNTHIHY, JIaXKHY,
obMamyjyhy, TUMHY, IPUBUIIHY K eUKACHY TIOTUTHKY HerocTojehe bopbe
npotuB KpuMuHana, 4YMju je OCHOBHHU LJW/b [ja BELIAkEM T3B. KpUMHUHATHUX
T'onyboBa mpukpHje U cakpuje Hempouecyupamwe oBux Madwujamkux ['aBpa-
HOBa U HHXOBO XHWPOTOHHCAWE Yy H3BaH3aKOHCKy, WIH, praeter legem
NO3ULH]Y.
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OBa MoMWTHYKA TaKTUKA CKpPHBamka UCTHHE HUjE Ce Memasa jolll of Bpe-
MeHa dapucejcTBa, jep BIaCT He BOIM CMeTHe. [lyX Xelu Aa OTKpUje OHO
LITO je CAKpUBEHO, a BIACT XOhe JJa cakpHje OHO WTO je Beh ucnosseHo nowmrTo
Ce Hajla3¥ y OMO3HLHjHU Y OJHOCY Ha UCTUHY.

OBaj MOJEpHU TNOJUTUYKO-OUPOKPATCKO-JYPUAUYKH KI€pUKaIu3aM
npencrassba [Ipasuu [Jlecant Ha He3aBUCHOCT CynCTBa, a HE XKeJby Aa U3BPIIU
BEroBo pedopmucame!

Ho, nonuTryky je mpuponHo 1WTo je oBa M3BpllHa BacT ycmena, yIias-
HOM, 1a pedopmulle oHe odnacty Koje monase Omo3no, Kao WTo Cy TO, HA
npuMep, nopecka, daHKapcka, KOMyHa/lHa, TPTOBUHCKA, CIIOJbHOIIOIUTHYKA,
jaBHOOENAaTHUYKA, C 0D3UPOM [la pacrojake CHarom akuuje. Anu, oHa He
pacroniake CHaromM jioroca U He pasyMe, HUTH MOXE Jia pasyMe CyUIeHe-
puuny npupony Cyncrsa.

3Hauyu, OBOM CaJallllbOM MOMYTUCTUYKOM, JIA)KHOM, TPAa3HOM, UTHOPAHT-
CKOM, ITPUBUAHOM, YPUHHUPAjyhoM MpaBHOM APEKOM M BUKOM HCIyHaBa ce
camo jenHa mpasHuHa HemocTtojehe Dopbe mMpoTHMB KpUMHUHANA, C 0D3UpPOM
na ce cTBapHa dopda NpOTUB KpUMHUHAIA BOOU UCK/BYYHUBO Y OKBUpHUMaA Ie-
HOJIOLIKE UCTUHE Jla Cé MOPajy UCTOBPEMEHO BelaTy T3B. Madujauku [aB-
paHoBH U T3B. Kpumunanuu I'onydosu.

Any, 0BO HHje pasJIor ja Ce OgyCTaHe of npaBHe dopde MPOTUB KPUMHU-
Hajla, HUTH Jla oKa3 Nodey CBefloKa capafHUKa Ka0 MHKBU3ULIMOHH I0Ka3,
HutH Aa Cyn 3akona modemu Cyn [loTpede momTo mposase UBUIM3ALMje
(ApHonp Tojudu TBpAU fa Cy nocTojasne 23 UUBWIM3aLUje), BEKOBY, LIAPCTBA,
KpasbeBCTBa, JUHACTHjE, OpKaBe, IPafloBy, JbyDaBH, MPXbe, PACKOJIH, ULIEO0-
JIOTHj€e, CUCTEMH BPENHOCTH, HApOAH, IJIEeMEHa, Kiace, kacTe, Horarcrsa,
penuruje, Uponu, Apuje, Comome, Tomope, na he npohu Bpeme u oBoOT
Desaxoma.

YocranoMm, ,MpaBo je BeyuTa dosbka yoBeuanctea”! ([ete).

AnBoKaTCKa AenaTHoCT, HocehH y cedu 3aKoH, BEYHOCT, CMHUCAO0, JIOTOC,
pydaB, ceeTnocT U [IpBo JKuBoTa, Hopu ce AMOreHCKOM HemoCIyIHomhy 3a
T3B. IPETOPCKY jyPUCHPYLEHLU)Y U T3B. equity cyncTBo!

OBaxBo cyacTBO npousunasu Oposro:

»He IJIenajTe Ko je KO KaJ CyAUTe, HEero NpaBefHu Cy L CynouTe, JH. 7, 24.

A, Taja ce MpUMewyje OHaj BEUYHM jYPUCTHYKH NPUHLUI: non sub
homine sed sub lege!

OBaxBO agBOKATCKO 3ajlarame OfBHja C€ Ha KOPUIOPY CMMCIA, JyXOB-
HOCTH M 3aKOHUTOCTH U Yy carnacjy ca JyXOM OBOT JpKaBHOT IIPOCTOPa, KOjH
moxe fma ce o3Hauv kao HOLY LAND (Csera 3emima)!

» 1 €KaK BUjeHal,

An je Bohe crnaTko”!



AKTYE/THOCTH
3
AJBOKATYPE
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AJIBOKATCKA KOMOPA BEOI'PAJIA

Heuancka 13, 11000 Beorpan, Cpbuje

Tenedoun :011/32-39-805, 011/32-39-846 Fax: 011/ 32-3739-875

e-mail: adv komora.beograd ail.com

Bpoj: 1880-1-3-3.1./2014
31.05.2014.romguue

CxymmreRa AnBokarcke komope Beorpana, oapxana faHa 31.05.2014.roqune, Kojoj
je mpucycrsopano 500 unanosa CkymmTiHe, Ha ocHoBy wiana 18. Craryra AK Beorpana

(Cn. mact rpana Beorpaga» Gpoj 6/2000, 11/2001, 29/2007, 34/2007 u 3/2011), norena je
cnenehy:

OLIYKY

3AXTEBATH on Merucrapersa (uHancHja, ogHocHO PenyOnuuke ympape jaBHHX
NpHX0fia, A CTABE BaH CHAre HOBAa NOpecKa peliema KOjHMa Cy auBoKaTHMa YrspleHe
EHOpPMHO BHCOKe TIopecke obaBe3e, Kao H [a [03BOJE Ja ce HacTaBH IUTahiame 10 paHHjEM
AKOHTAIIHOHHM PELIE-HUMA, H TO CBE JOK ce He YIBPAH HOBH HauyWH ofpauyHaBama NMOopecKe
obaseze y criany ca 3aKoHOM.

3AXTEBATH ma ce ofycTaBe NOCTYNNHM [pPHHYAHE HAIATeé NO MPeIMETHHM
pelIemhHMA.

OBJIAITRYJE CE Vnpaeuu oalop Ansokarcke koMope beorpana na, yKOIHKO
HAIVIEXKHH OpraHH He noctyme mno saxresuma CxynurHHe HajkacHHje mo 13.06.2014.roquxe,
opraumsyje u cmpoBese o0ycTaBy pazja, y cknany ca OpnykoM CKynmTaHe H TO IPBO
ofycTapy paja Kao ymozopeme, Y Tpajamy Of 5 fJaHa, a 3aTHM H A2 NPOIJAacH IOTHYHY
ofycTaBy pana 10 HCIYHbeHa 3aXTena.

Osy OmiyKy JOCTABHTH CBHM Hajte:xHHM JpaBHHM OpraHHMa.

TPEJICE/IHUK

&

Cnobonan1llo
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#7.7% AIBOKATCKA KOMOPA BEOTPAJIA
& .&,gf-*

Jeuancka 13, 11000 Beorpan, Cpouja
Sigren Teneonu: 011/3239-805, 011/3239-846, Fax: 011/3239-875
- e-mail: adv.komora.beograda@gmail.com

Bpoj: 2759-1-1/2014
12.06.2014 roaune

Vpasun ondop AK Beorpana je na 69, CeHHIM OnpiaHo]j Tana 12.06.2014.roaune,
a Ha ocHoBy onpenOe wiana 66. 3axona o ansokatypH (,Cil'nacuuk PC* 31/11), unana 24.
Craryra AK Beorpana (,,Cn.met rpana beorpana,, Gpoj 6/2000, 11/2001, 29/2007, 34/2007 n
3/2011) n omnyke CxynmTune Ajsoxarcke komope Beorpan Gpoj 1880-1-3-3.1./2014 on
31.05.2014.ropuue, noueo ciefely:

OJIIYKY

Ansokarn Beorpaia cTymajy y IpOTECT ynosopera 00yCTaBoM pana y Tpajamy on 5
pamHux jaHa noues ox 18.06.2014,roquie ¢ 0G3HPOM 1 je 3axXTeR Cxynwrnae AJBOKATCKE
koMope Beorpana ox 31.05.2014.romuue, Munncrapersy PuHaHcHja, Ad CTaBH BaH CHare
MOpECka pellierka KOjUM ¢y yTBphene eHOPMHO BHCOKE NOPECKE obasese, ocTao Ges pesysrara
360 MCHOPaHTHOT, CBe J0 NoHMKasajylier ogHoca Munucrapersa (QHHAHCHjA [peMa
PYKHBOJICTBY AmBOKATCKe Komope Beorpaj i anBokaTHMA yOIIIITe.

Vkonuko MHHHCTapeTBO PHHANCH]A HE MCIIYHH 3aXTeBe AfIBOKATA, HH MOCHE HCTEKA
HABEJIEHOT MepHoja, agsoxati beorpaja Hactapiiie NPOTECT A0 KOHAHHOT HCNYILCHA
3axXTeBa.

OBABECTUTH cie cynose, HaexHe HICTHTYLM]je H MHHACTApeTBA O Of/TyKaMa 13
crasa 1 W 2, 2 ANBOKATHAMA NPENOPYYHTH JIa [OIHECUHMA Y NOjEAHHAYHHM TIPEMETHMA
oBapecte HAMIEKHE OPraHe M cyloBe ja Hefie y4ecTBOBATH ¥y MOCTYNLHMA 10 OKOHYAH:
npoTecTa.

PokoBH 3a ante cy U3y3leTH H3 OBHX DITYKa
Wrnumpatn kon Ansoxarcke komope CpGuje moctynak 3a 3HAYAJHO CMALCHE

ansokarcke Tapude, jep je pakeha ofjexkTHBHO HEHAIUIATHEA, uMajyfin y BHLY TelKy
CKOHOMCKY CHTYALI]y ¥ CMaFberse IIATEAHE MOryHOCTH NPHBPEIE H rpaljana,

AnBoKaTcka xoMopa bBeorpama ca jKa/kemeM KOHCTaTyje Jia je npunyhena na
npobneMe aIBOKATYpe pelldBa Ha OBaKap HAYHH jep xon HajiexHor MuHHCTapeTEa HE
HaM/a3H HIf HA MHHHMYM pa3yMeBama H MOLITOBaKA ABOKATCKE npodecuje.

TPEJICETHUK |
B PE BEOLPAJIA [/
R s R P ik

Cnobdonan Iommuh, ansokar
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. ABOKATCKA KOMOPA BEOI'PAAA
@V{)?h\:%

Hewancra 3, 11000 Beorpan, Cpduja
Tesedorn:0l 1/ 32-39-8035, 011/32-39-840 Fax: 011/ 32-59-873
e-mail: adv komora heograda@email.com

nPUM,
Bpois 32102014 4 VCTGEHJ:?ME Wi@
JaTya, 27.00.2014, Ponysmme Cp%%z
fawg

T
30 UK g0

Peirydasnsa Cpdign

VOTABHH (G §

EEOL P AN g=1 11000

B wptbar Aceaciondp 15

NOAHOCHAALL  HHHUWHIATHBE:  ARBOKATCRA KOMOPA  BEOVPAIA,

Aetwancea 13,0 2anoncii ne i ie Crodoman Iomsasdi npeaceonne Konmope,

JIOHOCHAALL TIPOMMCA: Baaga PenyGanxe Cpduje, Hemamnna L beorpan,

P QLIS YCTABHOCTH 1 3aK0UITOCTH
Ypeade 0 DM YCAOBING,
KPITEDH]YMUNA W CASMCHTINMG 2
QIOPCHIRIILE GOBCSHHIKL NuPes

HETPHNOAC O CHMOCTILTHT JEHATHOCTH
i PO G, DE001, 432002472002, 9172002,
DA GG TECONG, 312008 23200 V2013

MHHILHIATHDA

| npnsepax Cit HPeInroN
HETOUPED 3 00V O T LILE HIBPUIEILI
apior PO R

[Topes Ha NAYWIATHA TPUXOI O CAMOCTAIHG ASIITHOCTI W OIPIHOCH 3 003Re3HO
cowjanso ocnryparse sa 20140 roury yrspheni ¢y OORCIHHLIMI - DANORITING ¥
IBHOCHAA KOJH ¢y sraajno sehin pero s 2015, roany (v ipocery stavely PCIL 70,000 1
BCILS0.000). Maajyhn y sy oapeandy wrana 9 Locras 2 Veram PenyOanne Cpdige @ &
oBanesa naahana mopens 1 apyris RO e i EroHoNCRQ) Mol ofEEIRIKG (KOj2
UMY SOXOTRA). TP eMy vajnelitn Gpo

ce, aamely ocranor, MannpesTyje Kpo3 Bl
auokara vely 3.600 upanosa AQROKATCK KOMUPC
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-

Beorpaga He ocTrapyje 1o TPRROL 0L COAMOETUING TRAXNTHOCTH Y BECHHH 000 Ok
220000000 PCHL wa rogquies unsoy, wojin Gu, aa ey polene nocuomie giLere,
NOZPATYMERAD AKEBHHS ¥ IHOCY KOjH jE a 2004, Tommy yreplien peiines o4 cipaie
Hopecke vapaoe, Jow je vema STV Y OCTEIM ILEKINTCRI Kok 1 TepHTODI N

LRILNET; e T 5 AT " an " B 1 3 Fi11
tLII)‘l).-IIII\L (_,]]“"JL. Ll!l,'l; VAV LG OTIOPCiiGaia BHJC J0 PERSPERTE RSN &8 OUDCHIHES KOjH He

B FOSA0BIE KHHEE HEPD AL 8 NP ETHHKY (4cie, 1 IROKRTY) KOJI ¢ odsipos i’
GROIBOCTH I ¥ CHamy G B0 TIOCHOBHE KILIEe, OZHA TOCI0RNC KNG O OCTELRTOM
HpoMeTy, AN kosme solierse oTenina obapane aenarocti (s 400 o L deona o
nopesy wa poxonas cpabana - v aamen verery: 3T WO JEAuC AL e 3 T PIMEPEHe
ST OUHOBIED TTOPETEL HIL TIPHRQI 00 CAMOCTLRS HCMATROCTH.

[lorpedie je, ranalje, wsavm v BEAY AQ ORI LLBOKETH SEJE VRV DPGMET N 00

HOjA NP NI oatn s kaky ce viaphvie nopes eeiin o PCILOBDRAN0 nonase TR R RIT T

A IVILAZHO  O00Peatee. YROANKO J2 HODEMIAL GOPCUKE, BORHITHED [EHETV IS HEA ]

AAERBATHIE GHOPSIYIY POAATREIO M GPOM GEBORITS KojH QUTIHAY]Y  GHCORE RN,

MOFA QY S NOTHLES  HEKU APYP0 CPEAcTeO.  CRANMUPHO OBLEBOM  JICTRTHAHOM
HOPLCKONOANTIHKOM JIHTRY, 4 HE 13 XIbajie JAROKaTE Wi je A0N0AIK T npoveis i ce
Yo oy
Cpdije je v ANie HARPLT OO TEiHLI 0 s ilut:lul_f:ﬂil-l LR O MR PR

WA HCNO0Z POCCKL MOAEPrHY ARaCcTiio _!'I}f.?h{l]iL\M MEALY ELAL R CRRE QR0 L N Y

wistel]y HOPECRIN MEPD . 11 ACTITIIIHGE R HRJO T RRICEI]E Y RO HOM SRy

v (anp. 112820010 Ouge Fend L praisaaiua epstepiocr” e novtojin Ulasime,
oBaRENA yiapliELes nayiniHor aapei R ERE TR T I T RISt T e TR
NOMEIYTH YETUBIN BRI &Y Ce 02T 0 ApYre ankdline naaliajy apesa CROHOMCKE] Mihn
[HEHSTHIT R

Ilo ORAKKOr HENOAD A0WAG G npiseHoal Ypeade o Ganman yonoui i, KMUTE B Y MM 1
CHCMCIITIARL 50 THRIY LRHD QUOPCREENLL ‘fJﬁ!!:'.illll.'.'iL HOPEt MO LT RN ARI TR ) CaMoCTe
AeaaTioeTH. wajn, wsmely octanor, ¥y usany 3oy

seliyie wprriepuiysaie sa viopliee s

it Wlehy rine, waan (250 tava 5 Yoren Ponydanes Cpdegg
B

peljtann pUTCPIYIIE HE OEROBY KOPIN Gt ce YTEPIEAL NOPeri GERoniig. Hngn U1

VIO RO nponaeye A

A AoHocH ypeiie RETH

Bhe  HENODHL, W3 OGETE TIPOWTITST G O Haldhd HE wlaMy
H

L. Yerasa Penyianke Cpbnje jo seasocyneian ma o nopesi yrophyiy sawonon, npiseay je
HOPECR CCEOWILL (¥ QBOM COYUHATY - Daywaani npeNodl, ¥ nopeesor OO, NOPeCRY
CTONY 11 @RCITYRAIE ONARHIHIE, HENOCTARAR CASMEHET 200N O G NOPECKOT RlLCioer

i, Yeramuy ova Cposje je v siie Ssparn Sy snaa Cris i o SV RO G BTN ST
KO CE BOUOCH Y HABPURIBAHY TAR0HE 1E MY YPelIBTTH 30 OUTBAPIBATLIL JEANDE R
Kuie fe Yerasom viapleno aa e ypehyie gakonon” (nnp. Y-832007 )

Waan 41, 3T nponicyje

ST M eaMRHTe M ORIy G sojiat ve yrapliyve

sy npisog. Tocy:

SBICHES HPOCEMIE MECCHHE TIPALE N0 EIOCHENTM ¥ Peity G, aueErTi, Fpager
SIHITHA, GAHOCHO TRAY ¥ KQJES HUCY (OPMUPIHE | PLACKE QINMTHET. CUTRARTHE ¥ FULHIE ROji
NPETNOLN TOANH 30 KOJY ve ¥ Il yje nayuiis npiso:

SACCTD T KOME O PRAILS Haan:

O] HHTOUIEHRY POANIEE.

TPUCHENTHIE YOS Y ORI CHE TR VL

SEHOHA[HLI S HG Fi L

CHIPOCT GOBEIHING B ILCTOBR PRI CHOCOOHOTT,

~RHCITHA ARG UDBEIHHIIL KOIN 104 HCTHM HUE CRMinm yeaoniar alait Hery
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PRSI R Y ACHATHOCT,
O OKMNOCTH i((l_‘lt' YUY 2 OCTRADHBANG ).i()ijl!'l‘ll.

Mehy v SROHCKIM KPHTEPHIYMIMA i SAEMENTHAL HE HADATH CO LBRCTL ACHETHOCTH

A fe KPHTEPHiYM VREIASH dnasoN 30 Ypeade O GIIGKHM VCHOBMMA,  KPRTepniyMus i
CARMEHTUME 30 HAYWENIO 000PeBne 00BRINIKD MOPETd 1 NPHXOLS Ol CaMOCTane

Acnritoctin, ¥l NIPUBO ik MPEMCHOM !\'I'}iE','C[!H:l}',\Iﬂ BRCTC ASTHOCTID 0 LS OUNAM HARH T A

IMEHANE CHPOBCAEHIM Kpes waan 3. Ypealde o smenuni o aoaviana Ypeade o Gamui
YEAORIAMA, KPHTCPHUIVMIMA 1 CACNCHTIAR 38 JYLAIN0 onopetiname cORCRgs nopeia i
npuxoae o camoctanne acaaraocrn (WCryscdenn rnacnie PCY, Gp. 1T9713) aeaarioc
QABOKITA H3AOKEHE QNOPEINBULY KUJe J¢ ¥ CYNPOTHOCTH €3 NPHHLHION UG C¢ HOPLI 1 APy T
AakOune nahugy v Ry © ekonoseron sahi bRt s wirana 91, otas 2. Yerani,

Casia seriua R LBpera Zemimiocit” e npeasnhena Kao Kpirepuiva i eaenenar 1
yrsphinaise naywanior npixoma y waany 4 L 3T snown 2o je weno yeohews ayrest ¥peade
Y OYHPOTHOC I Cil Y'{.‘I'{ll!(];’\i. ICU_ilL HOHQBIMO, KPO3 DPiELEn 3aROHHTOCTH [’I(J{)i".ii'l ‘\ ‘I:'P;".HI}" (J[
Cras Lo nponyeyje 5a ce opedi i APYIH HICKANHE TPUNCLE (ROIPHHOCH, TAKCE 10 e yrsphyjy
HCKJLYHUBO 33KOHOM, A VIPEBO @ NpHMena Kpurepujyaia Lspete aeiarhoetd’ (¥ sapmjanti
vpehenoj VYpendom o uzmenama n Jonysama Ypeade o OIBGIA YCAOBHND, KPHIEPHJVMIMLT
CIEMENTHMA 30 NAYIIAAHO  ONMOPSIIBAILE  0OBCIHIKA NOPLIA NG AMINOAS O CHMOCTIAN
AeBVTHOCTH) LOBERA A0 Apaciignor ol sucune onrepelicma no ocnosy vayaanor
BIVIGHNT ‘lt!lli}ill'l'.li'ikl 3 QOABEHI0 COMMJWIHO OCHTYPatse COUCIHIRE = IHORIIE (0 100 rpyng
ApedIe g €y v ReTY, NA HM 1 10T OCHOBHIE 30 VIBpHBAS BHCTTHG [RIVION TPTHNOAT
Vousany 3 Spc-.,-.ujc nonehana ca 85% pa 120%0 npocenie MOCeIHE Sapuie N0 noc AeHOoNM,

octBApene ¥ PenyOnni, 0aHocH0 y rpasy mian OmamTiHIE Y IPETSOGI0] 1oL

Ha ociony mmomenor, npowiiasn aa s 30 6 30 Ypea®e o 0ann yoiosiad,
KPITEPHIYMHMA 1 @CMEHTIMG 28 TAVILAANO ONOPesnsiine 00ReTHIR NOPEID 1 (PIX0IE O
CAMOCTANNC JCAXTHOCTH Ky y carnacuoety e waadon <1 3TN, weme je napyien npuiign
SAROHITOCTI nopesa 1 wnana 1. cran b Yerasa PenyGnure Cplije: ey ¥ carnacnocti du
e vannon Y eran 20 Yerann PeiyGanke Cplnje. KO VBCAN NPIBLLTN 18 CC TOPEsi o apyie
arkdune naahajy npesa eronomero] ol obseanuia,

Ca csera peuenor oMo innjaripe npepueke Cyay aa qomnecc

OHNYKY

LVTBPHBYIE CE na oapende wi. 30005, Vpende o QKN YEAQRIAL KPIICDIIyAai
HCENCHTINMG 3 Ihl_‘,’lll.ulit() QnopeBise abuesi |m|u HURI NPHROAC QI CEMOCTIIN

PIONNE, Fositang JUI2G0N TSGR L0l

ACHATHOUTI CCn aacnnn PO Gp G50 432000, 432002 KPR
HHUCY Y CATJTIACHOCTH cu oapendom wnaua DI crap 1,oan 20 Yerara Penyiuce Cpd
L YTBPBYIE CLE aa onpeade wi, 3, 1 3, Ypeade o GAIKHNM YCHOBHAL, KPUTERIyMING
HOCHEMENTHAG H IGYURUIHO ONOPesiBaine OOBEIHIRD (IOPEHL Ha NPHXOAC 0/ caMocTasne
ACHATHOCTI Ca Dwscsink PO Gp. 62001 42002, 42002 913062, 232005, 1ar2004, 76200, 3172005, 232003 3 119201 5),
HHCY Y CATJIACHOCTH ca oapeidon wuaii 41, 35004 0 qopeiia i qoxoar rpalians
HE TIPECTALY  HA BAKE onpeads wne 500 30 Ypeaos o OARIAL YCRORIM,
RPHTEPHIYAMALL 11 CRCMENTHME 30 Ty ILAHO OFOPEREiGLe O0IHHHEL HOPLin i BRINOAC 04

CAMOCTAANE ACHITHOCTI ¢ sanon odamsieaia y i rmenigy PC
V. O 00 yKD A NPABHO ACJCTEO O A Henor odjaipiiniiua y O i

pe-



AKTYenHOCTIU U3 Ag80KATHYDe 123

Ha ochony npeanierie ypeate NMopecsa yipaua je y 1oy 20140 oime, aoHe 1ekoiieo
NERIAR P, qHjinv Happiuemeat he nopeckint o0BeIRInmMa OrTh HPOVIPOROBULE
HEOTKAOIIIBS HTETHE ADCAL e,

Cror foHocsaan niuarise ua octoBy wa. 36 3ukona u Yerasiow CYAY. HPCAHAES
Cyny aa novece

PEMEH L

LLOBYCTABIbA CE wispmieine ¢ons nojeaHadmiy peicHha 0 YTRphHALY BUCHIe
HOPECKUN 00aBesn i pewerba O npuiymoj uainiam yrsphenus odanesa. onecenin na
OCHOBY oapeaada ui. 3.1 3. Ypeade 0 Grumuy YCI0nina, Kpirepivaiiai i caeMelir g
HAYIIHO O00Pe3NBLLEe 00BEIHIKG Hope APHNOAC 04 CONOCTRAHC NCHa THius g £ 4 aacum
PO 0 32000 38R 3700

F003 TEZ00, S0 200, FH2005 252003 0 1102003,
1L OBo pemere A0MOCH Ce it BPEMEHOM TPAfutLa 10 OKOHIAILA OBOF JIOCTY KA OUelc
YOTABHOCTH W 3AKOHHTOCTH,

beorpai. 27, jvu 20|=i.li‘. SA NOAHOCHOTA VML ATHBE,

IMpeaceanng AKD

4 '-,r.‘._;‘\‘_ B i il

LAEODC gt il gid o
Crodoodi o, ade,
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. AIBOKATCKA KOMOPA BEOI'PAJIA

Heuancka 13, 11000 Beorpan, Cp6uja
Tenedonu: 011/3239-805, 011/3239-846, Fax: 011/3239-875
e-mail: adv.komora.beograda@gmail.com

bpoj:3233-1-1/2014
30.06.2014.rommre

Vnpaeru oa6op AK beorpana je na 75. Ceanumn oapxano] tana 30.06.2014.romuue,
a Ha OCHOBY onpeade unana 66. 3akoHa o axeokatypH (,.Ca.lnacanx PC* 31/11), wnana 24,
Craryta AK beorpana (,,Crn.amct rpana Beorpaza., opoj 6/2000, 11/2001, 29/2007, 34/2007 u
3/2011) m onayxe CkynmThHe Aznsokatcke komope Beorpan 6poj 1880-1-3-3.1.2014 on
31.05.2014.roause, noneo caenehy:

OJUIYKY

Ynpaenn oxbop KoHCTaTyje Ja ce HHCY CTEKTH YCIOBH 3a [PEKHI MpoTecTa
obycTapoM pana ajBokara.

IPE/ICE/THUK
AJIBOKATCKE KOMOPE BEOFPAI[
“/&?’ (,"3.’(,’&"! _r.‘p‘sfy;\_r\,(_{{

Caodoznan lllomkuh, ansokaT
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#5"5 AIBOKATCKA KOMOPA BEOTPAJIA

a

yY 1
. ‘.% Heuancka 13, 11000 Beorpan, CpOuja
"EOFPPJ

Tenedonn :011/32-39-805, 011/32-39-846 dax: 011/ 32-39-875
e-maui: adv.komora.beograda@gmail.com

Bpoj: 3753/2014

22.07.2014.

PEITYBJIHWKA CPEMJA
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Mowropanu rocnoante Muuuctpe,

Ha ochomy nocturuytor aorosopa Ha cacranky on 02.07.2014.romune ca MuHHCTpPOM
(unancuja rocmonuHom Kpernhem W MuuucTpoM npasie rocnogmmom Cenakosuliem ca
NpEACTABHHLIAMA aABOKATYPE, Na ¢ GOPMUPA PAaiHA TPYNa CacTAB/LEHA O/l J1BA NPEICTARHHKA
Munucrapersa dunancuja, jeanor npencrasiuxa MHHHCTAPCTBA TpaBjae, JBa NpeicTaBHHKA
Angokarcke komope CpGuje W jeador npenctaBHmka AjBokarcke komope beorpaja, nana
21.07.2014. rofie 0apikaH je NPBH CACTAHAK TE PajHe rpyiie ¥ AOTOBOPEHOM CACTABY.

Ha oBowm cactanky Hije NOCTHIHYT HHKAKAB HANPEAAK HH JOTOBOP, HUTH j& TAKABR JOTOBOP
Guo moryh, ¢ of3Hpom Ha orpaMuueHa WM HUkaksa omnawhersa NpeACTABHHUKA JIBa
munnerapersa.  Kako je Munuctaperso duuakcuja MHCHCTHPAND Ha penpeseHTATHBHOCTH
cacTasa pamHe rpyne ajBoOKaType, YNpago 3aTo Y cactaBy cy OMIH HAJBHINH NPECTABHHLM
Anporarcke komope Cpbuje u beorpasa, ouexyjyhu Takohe Takar cacras npeacTapHHKa /18a
MHHHCTAPCTBA, NIPe CBErd ¥ NOrnely HHBOA CROjUX osnawhersa.

Hako Ha 0BOM cacTanKy HHje NOCTHIHYT HHKAKaB I0r0BOp, pasjaiiseHo je aa;

I. [lMpeacrapumum paaxe rpyne nenpes Munucraperso dbunancuja w Muunerapersa npasje
He NpUXBATAjy OACTYNaMe 01 H3MeHe M gonyHe Ypenbe (,Ci.rnacunk PC*, 6p. 119/2013) u
weHor ediexkTa nHHeapHor noseharsa nopeckux obasesa anpokara og 41,17%, ¥3 moryhnoet aa
CaMo aBOKaTUMa Koju oy umanu nokefiame mopeckux obapesa y 2014.roaunn suhe og 41,17%
KOpHryjy Tako aa um nosehame nopeckix obape3a ne Gyjie pefie ot Tor npoueHTa.

2. Aapokatcka Komopa beorpaia MHCHCTHPA, Ja ce 0AMAX KA0 MpBa Mepa A0 A0HOLICHA
AYTOPOYHOT pellieka 0 MOASTY ONOPC3IHBAKA ANBOKATA, CTABE BaH CHAIE CBA JOHETL NMOpecka
pewersa 3a anpokara y 2014.roanHy W aa ce naahama nopeckux ofasesa agpoxata y
2014 roauum nactask no pewaibiMa gonetum sa 2013 roanny,

[Towrropann rocnoanie MubHeTpe, npemtkemo Bam 1a paM sakamere OMepaTHBAH CacTanak
ca Bama, Han aa yesojure npeior Ajsoxarcke komope beorpaga, aa ce cBa nopecka pelemna
ansokata sa 2014.rouny crase BaH cHare, a HAPOUMTO M3 caenehnx pasnora:
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1) Huje nocrojao ww jenan objexrtisan pasior 3a nosehame nopeckux ofapesa anpokara y
2014.roguan ¥y oanocy wa 2013.rommmy. llopecke ofasese v 2013.romumn wucy Gune
nojauerene, seh npeuerwene. Tpauwnn yenosu y 2014, roaunn Huey Guaw nobomswany, seh
noropuratu.  [Mopecke obapese y 2013, rogunn 3a anconyTtHy sehuny ansoxara Guie cy
HENPUXBATILMEE, @ TO WITO Hije GHII0 NPOTecTa NPOTHB BHCOKHX NOPECKUX 0Dapesa He 3HAuM ja
cy ajiokaTH GHIN 3a10BO/LHH CA CBOJHM NIOPECKHM PeLlekHMA.

2) AaBokatu cy 3aXTeB 3a MayIaiHO onopesHBate 3a 2014.roaMHy MOIIM NOJHETH 10
30.11.2013.roaune, no unany 42, cras 1. 3akona o nopesy Ha Aoxojak rpahana, niauupajyhu
Hapeny ducKatHy roJMHY , Kpos cariiellaname aKTyelHuX nponuca, a nocebuo Ypenbe, koju
cy Guan Ha cHasu Ha Taj jad, win panuje. Mehyrum Buiana Cpuje je 30.12.2013. roamue,
Jonena wimeny u gonyuy ¥Ypeade (,Cu.rnacuuk PCY, 6p. 119/2013), kojom ce nopecke obasese
agsokata nosehasajy sa neseposatuux 41,17%, Te cy THME aJBOKATH JI0BOJCHH Y CBPLIEH YHH.
Ha je Ypenba nowera y OxroGpy wam HosemGpy 2013.roamue, yMecto jenan nan npe Kpaja
FOJUAHE, ANBOKATH OH HMAH NPABOBPEMEHH NPABHH NPOIHC, @ THME W MaHepscKy MoryRHOCT 14
CBOj MOPECKH CTATYC caMmy TUIaHHpajy W ojpese 3a quckainy 2014, roauny,

3) Ha nomenyrom cactauky 02.07.2014.roqune, o4 cTpaHe MHHHCTAPA U3HETA j€ HaEja a ce
¥ 2014.romuun winaby xopextuBuM (aktopu, kojum OM ce ymamsmia noeehama Hactana no
Vpentu on 41,17%, ns pasjnora wro je TpRHWBEA cHTYauuja aasokata y 2014.roanuu
HeNnoBOLHHjA ¥ ogHocy Ha 2013.roguny !

Cama Takea KOHCTaTalMja O CTPAHE MHHHCTAPA, HEMHPA CBAKY OCHOBaHOCT nosehama
nopeckix obape3a ansokara y 2014, roguuy y onvocy wa 2013.roguny. HecrnopHo uniseHuHO
CTae Ja je Noropwana TPKHILHA NosuuMja aasokata (pedopme npaeocyha, npecemerma
CYNOBA W NpeIMeTa M Ap.) HCK/BYUYj€ NPOCTOP 3a nperoeapatbe o nobehaiy nopeckux ofasesa
y 2014.rommnm v oanocy va 2013, ronuny.

Hsmena n nonyna Ypeade on 01.Janyapa 2014, roguue n3assaia je senuke npodneme
a/1BOKATHMA, & Npe chera:

- Jluneapuo nosehane nopecke obapeie cBHM anpokaTHma 3a 41,17% (47,30% ca
MHJIEKCALM|OM PACcTa 3apaja 1o 3anocieHoM)

- Hoea nopecka peluewna npepainnase eKOHOMCKY W IMKBHAHY MoryhHoCT ansokarta,  a

BEAUKH GPoj aABOKATA HIjE OCTBAPHO NPUXOIL ¥ BHCHHH JOHETHX HOBHX pellera,

- Hemoryhuoer ceux agsokarta [a 1jare pasiHke 10 HOBHM pelleHMa 3a NPETXOJHE
MmeceuHe pate miahede no akontanujama 3a 2013.roauHy, v poky o 15 gasa oa aava npujema
pewewsa, 3600 Yera je MHOMMM aJBOKATHMA YKHHYT CTATYC MHPOBaka MABHOT AYra W OTIHCA
Kamare,

- Ofyctasa npysaiba 3APABCTEEHE 3AIITHTE AJBOKATHMA KOJH HHCY MOIIM Jia HACTaBe Ja
nnahajy nopecke ofasese To HOBMM peweruma, 300r HeMsMupeHe oDapese 3a 3APABCTBEHO
OCHIYPHILE,

Kako cre Bu rocnogmne Munnerpe npeyzenn pecop Munucerapersa dunancuia,
CMATPaMO @ HACTARAK peluarara Hawer npobiema Tpeda da co 3aCHMBA HA HOBOM KOMLCMTY,
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THM TIpe WTO je QYUIAEIHO A3 je NPeTXOAHH KOHLENT, ¢a PagHOM rpynoM, Npomnac y ceom
TOKYIAjy.

Moummo Bac na oaj Haw 3axtes ysmete kao npuopHTetan u YPTEHTaH 3a pellasate, ¢

003HpOM Ha Haromuname npoGieMe y aABOKATYDH, HacTATe Kao NOCHE/IIA  HEPeaNHHX
nosehara nopeckux ofasena,

Ca ocobuTHM yBaKaBarsem,

Ilpenceanmk
Anpokarcke komope Beorpan

CnoGonan Wowkuh, agsokar
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AABOKATCKA KOMOPA MOKAPCERLA

12000 NOKAPERALL, TAKOBCKA 15/11
TEA./DAKC: 012/ 223-530, kP 160-17515-08
[THE: 100282893, e-mail: akpozarevea@ptt.yu

Bpoj: 321/2014

Hdarym 22.08.2014.r.

Ha ocnoBy wiana 50 u 51 3akoHa 0 YctaBHOM cyny, AfgBokarcka komopa [loxapesna yiI.
Taxoscka 15/2 1TMB:100282893, Matuunu 6poj:17446967 nogHocu:

MMPEOJIOT

3A YTBPHUBAIGE HEYCTABHOCTH MU HE3BAKOHUTOCTH
CA IIPEJIOTOM 3A OJPEHFUBAILE TIPHBPEMEHE MEPE

ITopHocunay npemiora Agsokarcka komopa IloxapeBlia OBUM NPEJIOTOM YCTaBHOM
cyny Penybnuke Cpduje nctuue nma cy onpende un 82 3akoHa o JaBHOM SenexHUIITBY (Cit.
In.PC%p.31/2011,85/2012, 19/2013 1 55/2014), ogpende uiaHa 164 3akoHa 0 BaHnapHHYHOM
noctynky (Cn.Im.PC 55/2014) u ogpende unana 58 3akoHa 0 U3MEHaMa U IONTyHaMa 3aKoHa
0 BannapHuyHOM noctynky (Cn. I'm.PC 8p.55/2014) nporusHe YcrtaBy Penydnuke Cpouje (4n
60 YcraBa PC Ci.Ilmt PC 6p 98/2006) u 3axony o amBokaTypu (wi 2 u 3 oBor 3akona Ci.Im PC
0p.31/2011), ma y Tom mipaBLy naje cinenehe:

Obpasnoxeme

Onpendom unana 60 YcraBa PC (Cn. Im. PC 6p. 98/2006) rapaHTOBHO je OBUM
HajBUILKMM aKTOM ITPABO HAa paf y CKIAAy ca 3aKOHOM, a ogpendom wiaHa 2 u 3 cT. 1 Tauka 3
3axoHa o apBokatypH, (Cn.I[n.PC &p. 31/2011), onpeheHa je caMoCTanHOCT U HE3aBUCHOCT
aZiBoKaType kao ciyxbe 3a mpyxKawe mpaBHe MOMOhHU (PU3UUKUM M MPABHUM JIUIIUMA, KOje
IpyXawe NpaBHE NOMOhM Iopen ocTajaor ofyxBaTa CacTaB/bakbe YroBOpa, 3aBelLITama,
NOpaBHaa, U3jaBa, ONMUITHX U N0jeJUHAaYHUX aKaTa ¥ Ip HUCIIpaBa.

Onpendom unaHa 82 3akOoHa O jaBHOM OeNeXHHUIUTBY M3 3aKOHOM NpenBuheHuX
nocsioBa Koje odassba afBOKaTypa MCK/bYYEHH Cy Hampes HaBeJeHH IOCI0BH U IOBEPEHU
UCK/bYYMBO jaBHUM OenexHunMMa. McToM ofpendom OCIOpEHOr YlaHa 3akoHa O jaBHOM
Oesle)XHULITBY NPOIMCAHO je fa IPaBHU [IOCJIOBU U M3jaBe U3 cTaBa 1 OBOT WilaHa KOjU HUCY
CauHIEHH y ODJIMKY jaBHODEIEKHUUYKOT 3allMCa He TPOU3BOZE IPABHO [EjCTBO.

Onpendom unana 164 3akoHa 0 BaHMAPHUYHOM IOCTYTIKY 3@ CacTaB/bake UCIIpaBa O
TPaBHOM MOCJTY, U3jaBe BOJbE, MPABHO] W IPYroj paflkH HCK/bYYHUBO je HaAjexaH jaBHU
OenexHUK, 10K je y NabeM TEKCTY OBOT YlaHa NpeABUieHo fa ce 3aKOHOM MOXKE TPEeNBUIETH
Ila UCITpaBe o N0jeAUHUM IPaBHUM IIOCJI0BMMaA CacTaBba CyA, Te Jia Ce IIPaBHIa OBOT 3aKOHA
CXO[IHO TIPUMEYjY U Ha cacTaB/bakhe HCIpaBa 3a Koje je mocedHUM 3akoHOM IpensubeHo fa
ce CayumaBajy y cyny.

Onpendom unaHa 58 3akoHa 0 M3MeHama M JONyHaMa 3akoHa O BaHINAapPHUYHOM
MOCTYTIKY, IPOIKCAHO je [a je jaBHU OeneXHUK HCK/bYYHWBO HalJie)kaH 3a CacTaB/bamke U
noTBphuBame UcIipaBa 3a Koje je mocedHUM 3aKOHHMa KOjy Cy IIOYeNd fa ce NpUMewY]jy mpe
noyeTka NpuMeHe 3aKOHA O jaBHOM OelexHHUINTBY onpeheHOo Ja MX cacTaB/ba, OFLHOCHO
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noTsphyje cya. Y jabeM TEKCTy OBOI WiaHa IIPONMcaHoO je Aa he y rpamoBuma OfHOCHO
OIIITHHAMA 3a KOjé HUCY UMEHOBAHH jaBHU DeJIeKHUILIY, 0 UMEHOBaba jaBHUX DesleHUKa
ucrpase cacTaBbaTd OCHOBHH CY[IOBHU Y CKIafly ca ogpendama OBOI 3aKOHA U 3aKOHA KOjUM
ce ypehyje jaBHODene)xHUYKa AeIaTHOCT.

CyumTvHa CBUX U3HETHX Ofipefiada Koje ce OBUM NPEenoroM 1nodujajy, je y TOMe Jia ce
afIBOKaTypy Ofly3uMa IIpaBO Ha paj, KOHKPETHO IPaBO Ha cacTaB/balke YroBOpa, M3jaBa, U
IPYTUX UCIPaBa, IITO je jeJHO OF OCHOBHUX BUIOBA NpYXKaiha NMpaBHE MOMOhU (QU3UYKUM U
IpaBHUM JIMLMMA, a KOje NPBO MOCTOjM Off faHa HacTaHKa afBOKaType, a LITO He MOCTOjU
HUTIJIE Y YIIOPeJHOM IpaBy, Ila HU Y CBETY.

Oppende xoje ce ocropasajy, Cy JOHETE U KpLIEHEM IIpoLenype, OOHOCHO YCTaBOM
yTBpheHor nocTtynka, nocedHo U3MeHe U JonyHe 3aKOHA O BAaHIIAPHUYHOM MOCTYIKY, KOjU
HUje 610 MpegMeT jaBHe paclpase, a Takohe cy UCTe TPOTUBHE HaBeleHOj oapendu Ycrasa U
3aKoHa O ajBOKaTypH.

003upoM Ha OMACHOCT HACTyIlawka HEHAIOKHAIUBE IITETe [0 afBOKATYpy y LEeIHHU U
(u3nuka ¥ MpaBHA JIUIA, CTyNameM Ha CHAry OBMX 3aKOHA W IOYeTKa MPUMEHEe HMCTHX
npepnaxemo fa YcrasHH cyn PC nonece

ITPUBPEMEHY MEPY

YCBAJA CE ITPEINIOXKEHA INTPUBPEMEHA MEPA, TIA CE OBYCTABJbA ITPUMEHA
OOPEIBE YJIAHA 82 3AKOHA O JABHOM BEJIEXXHUIITBY, YWIAHA 164 3AKOHA O
BAHITAPHUYHOM IIOCTVYIIKY U YJIAHA 58 3AKOHA O KSMEHAMA U IOIIYHAMA
3AKOHA O BAHITAPHHUYHOM IIOCTYIIKY OO JOHOIIEMBA OIJIYKE O OBOM
MPEOJIOTY AK ITOXXAPEBLIA 3A OEHY YCTABHOCTHU U 3BAKOHHUTOCTH.

IMpenpnarau AK IToxapesua npemiaxe ga YcraBHU cyf PC Ha OCHOBY Hanpes U3HETUX
pasjiora Ka0 ¥ YHBEHHULE Ja Cy OCIHOpPEHE OApeAde y CYNPOTHOCTH Ca HU3OM OPYTHUX
MO3UTHBHHUX Npomnuca (HNp.3akoHa O IPOMETY HEelOKPEeTHOCTH, 3aKOHa O OBEpH INOTIHCA U
PpyKOIuCa, UTH.) HOHece:

OONIYKY
YTBPBYJE CE na cy ogppende uwn 82 3akoHa o JaBHoMm Oenexuuumtsy (Cn.In.PC
0p.31/2011, 85/2012, 19/2013 u 55/2014), onpende wiana 164 3akoHa 0 BaHmapHUYHOM
noctynky (Cn.Im.PC 55/2014) u ogpende unana 58 3akoHa 0 U3MeHaMa U IoNyHaMa 3aKkoHa
o0 BaHmapHuyHOM noctynky (Cn. [n.PC 6p.55/2014) y cympoTHOCTH ca uwiaHom 60 Ycrasa PC
(Cn.Tn PC dp. 98/2006) v wnanom 2 u 3 3akoHa o agBokarypu (Cn. Im.PC 31/2011).

Y Ioxapesuy: 22. 08. 2014 roguHe
AK [TOXXAPEBIIA
YITIPABHHU OZIBOP
IMpencepnuk YO
Topmana Unuh, anBokaT
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AJIBOKATCKA KOMOPA BEOT'PAJIA

HMesancra 13/11L, 11000 Beorpaa, Cpuja

Tenedorn: 011 3239-846; 3239-805; 3349-883 NMPUMIBEHO
e-mail: officef@akb.org.rs y YcTasHOM ayay

Pany0fua Cpoduje
Trenyfnea Cpluja

YCTABHH Vil Rewa 20T

08 SEP 2014

LEOLIPA =7 135501 A-312

By kpicea Avexcandpa 1§ i A K 1+ RER R

MOJAHOCHJIALL HHHUUMJATHBE: AJABOKATCKA KOMOPA  BEOIPAIA,
Jewanewea 13, unjn sakonckn sacTynunk je, ans. CnoGonan Wowmknh, npeaceannk Kovope,

JNOHOCHITALL TIPOTIMCA: Hapoana ckynwtnma  PenyGmuke Cpbunje, Tpr Hunwone
[Mawmnha 13, Beorpan,

Pana;  OLCHC YCTABHOCTH
FakoHa o JapHoM GeleRHNIITEY

MHHUOUWIJATHEA

2 npumepka
HEIOCPEAHD
bes npunora

Oapendama unana 3. Yerasa PenyGnuke Cpbuje (Yeran) yenocrappLenn ¢y 0CHOBH
BAAIABHHE Npasa:

.Bnadasuna npaea

Yran 3.

Bradasuxa npasa je GcHOGHa npemniocmacka Ycmasa u noqusa Ha Heomyfuatm
reydckum NpasumMa.

Bradaeura npaea ce ocmeapyje cnoGodHUM U HenocpedHum uabopuma, ycmaeHum
JjeMEmBUME TbyACKUX U MarsUHCKUX Npaea, nodenomM e1acmu, He3asucHom cydckom enawhy
U NoBUHOBaKEM G1acmu Yomasy u 3akoHy.”

Hakne, npema oapendn crasa 2. HABEICHOT HAHA BIANABHHA NPaBd OCTBapyje ce,
ll'jM;‘ﬁ}-‘ QCTANOr H MOOenoM BAACTH H HE3ABHCHOM L‘}‘,‘_LCHHM BJlil].L'I]'Iy.BU'j nogene BiuacTH H
HEFABUCHE CYICKE BIACTH HeMa HH BIOAABHHC [IPQB:I. a GL,"} BJIALABHHA HPEiBﬂ HeMi HH
Yerasa HH HEOTYNHBHX JbYACKHX NPABA.

Onpenbama unana 4. YeTasa yenocTas/bena je noaena BiacTi:
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JModena snacmu

YnaH 4.
MpasHu nopedak je jedUHCIMEEH.
Ypeljere enacmu novusa Ha nodenu enacmu Ha 3aKoH0JaeHy, U3SPLUHY u cydcky.
Q0OHOG mpu 2paHe 8nacimu 3aCHU8a ce Ha PagHOMeXU U Mel)ycoBHoj KOHMPOu.
Cydcka enacm je HesasucHa."”

[puHuMn BragaBuHe mpaBa A00Mja CBOj CMMCA0 YNPAaBO Y NOAENM BIACTH. bes
yenocrapibdibd IOOCTIC BIOACTH Ha YC'I‘ﬂBy H CaMO Ha yCT‘dBy, HC MOMKE CC OCTBAWTH HH
BIAMABMHA NPABa, YCTABOM HUJE J03BOLEHO BPLIMTH NPCPACTIOAPENY BIACTH Ouio KojuM
JAKOHCKHM MU HEKHM JPYriM akTHMa u To 0e3 o03upa na sehnny kojom cy ponecenn. To
3HaYH 1A 1A Ce HE MOYKE BPLIITH HI NPEPACNoena CyACKe BAACTH Ha OHIIO KOjH HAUHH.

Cyncka BAACT j¢ HENPEHOCHBA.

Cyacky BIACT MOTY JIa BPLIC CaMO CYIOBH M HCTa HE MOKE NPCHOCHTH Ha 610 Koje
npyre npasne cyOjexre. Cyacka BIACT je €0 YKYTMHE BJIACTH KOJa MPHITALA camo APHKABHAM
OpraHuMa.

Crora Huje 103BO/LEHO MH HAJMAELH Je0 CY/ICKE BIACTH NPEHOCHTH Ha OHII0 Koje apyre
npasne cyDjexTe.

Mctuna, YerapoM jecte A03BOJBEHO Ja €€ jeall JIEO H3BPLUIIE BIACTH MOXKE IIPEHETH HA
HeKe Apyre npasHe cy0jeKTe Koju HICY ApAKaBHH OPraHH.

Hamme, jaBHa opnamhema H3 HAIUICKHOCTH JpAaBie yrpae (M3BPLINE BIACTH), HA
ocnopy ozapeabe winan 137, cras 2. Ycrasa MOry ce  MOBCpHTH H npeiysehuma,
yCTaHOBa]\l{i,Ui}l'alllﬁﬂulij{lkl‘d H I’IO_]‘E;IHI-IL[HME'I:

»HYnan 137.

Y uHmepecy edpukacHuje2 U pauuoHanHujes ocmeapusarsa npaea u obaeesa epaljana u

3adogorpagara Huxosux nompeba 00 HenocpedHoe uHmepeca 3a Kugom u pad,
3aKkoHOM ce Moxe nogepumu obaerbarke odpeheHux nocnosa ua HadnexHocmu Penybuke
Cp6uje aymoHOMHOJ NoKpajuHu u jeduHuyu fokanHe camoynpase.

Mojeduna jasHa oenawhewa ce Mo2y 3aKoHOM nosepumu u npedyzehuma,
ycmaHogama, opzaHusayujama u nojeduHyuma.

JaeHa cenawhersa ce Mo2y 3aKOHOM nogepumu U NOCeBHUM Op2aHuMa PEeKo Kojux ce

ocmeapyje pezynamopHa (hyHkyuja y nojedurum obnacmuma unu denamHocmuma.

Peny6nuika Cp6uja, aymoHOMHe nokpajuHe u fjeduHuye foKanHe camoynpaee mozy
ocHogamu jagHe cryxGe.

[enamHocmu u nocnosu 3602 Kojux ce ocHugajy jasHe criyxbe, ruxoeo ypefjerse u pad
npornucyje ce 3aKoHom. "

Hpepacno;{cna BJIACTH M TO caMo H3Bpl.l.IHt3, MOKE CC BPIUHTH, OAKIIE, Ha OCHOBY
3aKOHa, @M Ha OCHOBY M3puuHTOr ycrasHor opramthema us onpende wiana 137. cran 2.
Ycrasa.

3a npepacnofeny CyACKe BIACTH, 3KOHOM, YCTaB Hije MpeBHIEO TAKBO opnattherse.

MehyTim, oapeadon unana 4. Tadka 3) 3akona 0 jaBHOM GeNeiHIIITBY ( ,CIL. TJIACHHK
PC*, Gp. 3172011, 85/2012, 19/2013 u 55/2014%) oxpeljeno je na japuu Oenexnnk opiauhen
HA MCTOT 2AKOHA M 110 0U1YLM Cyda 00aB/ba MOCI0BE KOJH MY €€ 110 3aKOHY MOTY NOBCPHTH

Onpenbon wiana 17. cras 2. 3aK0Ha 0 jaBHOM GENCKHUIITRY, oapeheno je na
CYJ1 MOKE 1OBEPHTH 00BJBAILE II0CI0BA Y CMUCILY HWiaHa 4. TauKa 3) OBOI 3aKOHA CAMO OHHM
jaBHuM GeNeKHHIMMA KOjH HMajy Cly:KOEHO CEUIITE Hil IberoBOM HOAPYUjY.
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Onpenbom umana 82. cras 2. 3akona o jauom Oeneskuntsy, oapelero je aa npasun
NOCIOBH H H3jaBe H3 CTaBa |. 0BOT uiaHa KOjH Cy Caun.eHH y 0ONHKY jaBHOOEIEKHHUKOD
3amuca UMAajy HCTY J0KAZHY CHATY KA0 a2 CY CAYMILEHH Y CYAY MM TIpejl JApYruMm
JpIKABHHM OPraHOM.

OnpenBom unana 83. cras 2. 3akoHa o jaBHOM DeneKHHLITBY, oapeljeHo je Ad yroBopH,
3ABCIITARA (TECTAMEHTH) M M3jaBe H3 CTaBa |. OBOr YIaHA KOjM CY 3aK/bYUCHH HIIH CAUHILCHH
y 00Ky JapHOOENCHKHHUKOD 3armica HUMajy HeTy A0KA3Ny CHAry Kao H Yrosopum,
JUBCWITAILA (TECTAMEHTH) 1 N3jaBe KOjH CY CAUHILEHI Y CYIY WK [1pel OPTaHOM YIIpaBe,
OJINOCHO OBEPEHH O/l CTPalle Cyaa WM oprana yrnpase.

Oppenbom wmana 87. cras 1. 3akona o jasHom Genexuuwrsy, ofpeheno je aa
HACTYNAke UHIEHHLA Ol KOJUX 3aBHCH NYHOBAXHOCT M 00aBe3a MCIYILeHa MPaBHHX
MOCII0BA, WITH HACTYNAaME NMPABHOT AejeTBA M3jaBa W3 wi. 82, n 83, OBOr 3aKoHa, MOTY ce
nopen  yrephuBama y  CyACKOM MM YIPABHOM  HOCTYHKY,  yTBphueatn
jﬂBIlOﬁEJIQ)H"II‘IKHJ\I FANHCHHKOM,

OnpeaGama unana 88. crag 1. 3akoHa o jagnom GenemuuiiTBy, oapeljero je aa y
o0uMKY JaBHOOENEKHHUKOD 3aIMCHHKA, MOPEA 3AIHCHHKD KOje CacTan/La Cya Hin Jpyry
opran oapeheH 3aKoHOM, japnn GeeRINK MOoKe:

) cacragutn zanucHUK © o0eszbehery MOKaza npe MOKPETakba [APHHYHOI HIIH
BAHMAPHUYHOT MOCTYIKA, OAHOCHO TIPe TOKPETama TMOCTYIKA 3a  H3PHUAKE  Mepe
o6e30eherma, Kao M npe NoKpeTama YIPaBpHOT MOCTYIKA, [0 YCA0BHMa oapeheHnM saKonuma
KOju ypel)yjy MapHHYHH 1 H3BPLIHH [OCTYIAK;

2) noa ycnopuma npensulieHHM y 30KOHY KOJUM ce ypeljyje napHuuHKH nocrynak, y
OKBHpY MOCTYINKa MpasHe nomohi, cacnymari ¢Beaoka ynjn je nekas notpedat win he Ourn
norpedan y BaHNaApHHYHOM HIIH Y YIIPABHOM [OCTYIIKY:

3) CacTaBHTH 3ANHCHHK O MOMHCY M MPOLUEHH 3A0CTABLITHHE, HA OCHOBY TPETXOIHE
SArIACHOCTH OCTABHHCKOT CY.1d;

4) 3aK/bYYHTH MOPABHAILE MPe MOKPETalba NAPHUYHOL, BAHMAPHUYHOT HIH YNPABHOT
MOCTYNKa, MO0 MPaBHIHMA 3aKOHA KOjHM ce ypelyjy MapHHYHH, BAHMNAPHHYHH, H3BPLIHK H
OMNIITH YNPaBHH TOCTYMaK, ca [EJCTBOM CYACKOr MOPABHAA, OJHOCHO [OPABHAHKA
3AKILYUEHOT TPEJ OPraHOM YIpase!

5) YIBpOUTH CIIOPa3yM CTpaHaka O NOCTojaiby HOBUYAHOT MOTPAKMBAILA M BPEMEHY
merosor jocneha M BHXOBY CarflacHOCT [ €€ YIHCOM 3ajI0¥KHOT MPaBa Ha HENOKPETHOCTH
H3BPUWIHOT AY/KHHKA, OQHOCHO 1d €€ 3aCHHBAILEM 3aJI0KHOT TIpaBa MOMHCOM TMOKPETHHX
cTBapi ayxHika, 00e30el)yje HOBUanO MOTPAKNBAILE H KOJII HMA CHATY CYICKOT MopaBiaiLa;

6) OPUMHTH HA 3aMHCHHK H3jABE O YHILeHHLAMA O KOJUX 3aBHCH H3PHLAHKE Mepa
obesbehema;

7) NPUMHTH Ha 3AIMNCHUK M3jaBY NTOBEPHOLLA O MPOJYKEHY POKa 3a H3BpIICHEe 00asese
IY:KHHKa YTBpheHe y H3BPIIHOj HCIIPABH;

8) TNMPUMHUTH Ha 3aITHCHHUK H3_jaEE CBCJ/IOKA HJIK Ha JAPYrv Ha“vH YTBPAHTH YHMHCHHUILC O
TOME JIa 1M je HACTYNHO ycinos ojpeheH CYACKMM [OPABHAKEM WM [I0PABHAILEM
3aKJBYUCHHM [IPE] OPraHoM VYIpaBe, OJ KOJer 3aBHCH HACTYNAlLe H3BPLIHOCTH  TOr
NOpPaBHAILA;

9) NPUMHTH HA 3aMNMCHHK JIPYre H3jaBC WIH YTBPAHTH APYyre ummbeHuue ozapelene
3UKOHOM.
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Onpenbom wnana 92, cras 7. aona o japnom beacwcnmurey, onpeheno je na
OBEpPA HCOpaBe W3 CTaBa 1. oBor wiama MM HCTO ,Ji:j(.‘"l'Dl.l Kao opepa mpea ©yiaosm,
OAHOCHO NIped OpratoM yhpasc,

HNakne, 3akonenasan je, cynpoTtho oapendama unana 3, 1 4. Yorasa cyiacka osnawheisa
NoOBEpHO jﬂBl—iHM BenesHuLmMa.

Ca cera pedenor noagocnian nauunjarnse npeatose Cyay na 1onece

ONIYEKY

LYTBPBYIE CE na oapenGe unauna 4. tauka 3), unava 17, cras 2, unana 82. cran 2,
wiana 83. cras 2, 87. crae |, wnana 88. ctae 1. u 92, crae 7. 3akona o janom Geneamnmnurrey (
LSO, rnacunk PC™, Gp. 31/2011, 852012, 19/2013 u 55/20147) HUCY Y CATTTACHOCTH
ca onpendana unada 3. v 4. Yerasa PenyOnnke Cphnje.

11 TIPECTAJY JIA BAWE oapenbe unaxa 4. tauka 3), wiana 17. crag 2, unana 82.
cras 2, unana 83, cras 2, 87, cras 1, unana 88, crap 1w 92, crae 7 3akona o jasnom
Geneswumwrsy (,Cn. rnacunk PC™, Gp. 31/2001, 85/2012, 192013 » 55/200147), ca naHom
obarfbuearsa y Cn. roachuky PC™,

III. OBa omnyka HMa NpaBHO ACjCTBO O Jaia bEeHOr 00jaB/biBaba y ,,C1. rIacHHKY
pC,

Beorpaz, 08, centemGap 2014.r, 3A TIOJHOCHOLA MHHLIMIATHBE,
MPEACE/IHNK AKB

(_‘.%odrm orwkuh, ads. /' .
4
A

)
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AJIBOKATCKA KOMOPA BEOI'PAJIA

Hevancka 13100 11000 beorpay, Cponja
Tenedpoun: 011 3239-846: 3239-805; 3349-883
e-mail: officef@akb.org.rs

NMPUMIBLEHO
y YcTaskom aymy
Penytinssa Cpdin ja P.n? Omme C'pﬁ-ﬂ]a

YCTABHH cyl n-d- .B _S,EP__ 20T,
2014

bEOTPARN #7 135501

By kpasa Anexcandpn 15 {] A K

i

MOJHOCHIALL HHHLHIATHBE: AJN1BOKATCKA KOMOPA BEOIPAJLA,
Hevanera 13, unjn 3akoncku sacrynumi je, ans. CnoSogan IWowcnh, npeaceanne Komape,

NOHOCHIIALL MPOTTMCA: Hapoasa ckynurruna — PenyBauke Cpouje, Tpr Hukone
Mawwha 13, Beorpan,

pagu; OLEHE YCTAaBHOCTH
Jakona o japnom DEnewHH L TEY

HHUIHIATHBA

2 npumepka
HENOCPenHO
Ge3 npunora

Onpenfama unana 67. Verasa PenyGuuxe CpOuje (Yora) yoranosmena je by acko
Npago Ha npaexy nomoh:

W paso na npasAy nomoh

Ynan 67,
Ceakome ce, nod ycnosuma o0pefleHUM 38KOHOM, feMyu npaso Ha npasHy nomoh
fipaeny nomoh npywajy adeokamypa, Ka0 CaMOCManHa u HelasucHa crnywba, u
cnyxbe npaeve nomohu koje ce ocHueajy y jeduHuuyama moKanHe camoynpase, y
cKNady ca 3aKoHOM.
akoHom ce odpehyje kada je npaena nomoh Becrnamea.”

Nakne, npema pedeno] yeragno] oapedfu npassy nomoh mory ja npyscajy camo
aasoKaTypa W cnyade npagHe noMohu Koje ce OCHHBAJY V [EAMHMLAMA JOKAIHE CAMOY TIPABE.
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Mopen apa napencHa, YCTag HHje NPeIBHICo HHJENAH APy IH 0OnVK npyiaa npasHe
nomohm.

Hapegenum, anu uu OWAO KOJUM Apyrum  yerasHim onpeadama wnje npensuhena
moryfinocr na npasHy nosmoh Mory aa npywkajy oo kojuw apyru cybjextn. Takohe, nuje
npeasuheno na kpyr oapenbenux cyGjexara koju npysajy npassy nomoh mowme GuTH
MPOWKHPEH KK HIMEHREH JAKOHOM.

TMojam npasxe nomofin Huje onpelien Yerasowm, ann jecte oapeadama 4nana 3. 3akoHa o
ANB0OKATYPH!

[fpedmem adeokamype

Ynax 3.

Mpyxawe npasHe nomohu ua ynana 2. cmae 1. ogoe 3akoHa obyxeama.

1) dagarbe YCMEHUX U MUCMEHUX NPasHUX Casema U MULbersa;

2) cacmaersame myxbu, 3axmesa, npednoza, MoNGU, NPasHUX nexoea, npedcmasku
U dpyaux nodHecaka,

3) cacmaesbarse yzo0eopa, 3aeewmar-a, nopasWarba, U3jasa, onuwmMux U
nojeduHayHux akama u Opyaux ucnpaea;

4) sacmynarse U 00bpaMy huauYKux U NpaeHUx nuya;

5) nocpedogarke Yy UWBY 3Jakibyqersa pasHo2 Nocna unu MUpHOZ pellasarsa
cnopoaa u

cnopHUx odHoca,

6) obasrsame Opyaux nociosa npasHe nomoflu y ume u 3a padyH domahez unu
cmpaxoz

(huzuyKoz UNu MPagHoz flula, Ha OCHDEY KOjUX C& OCMeapyfy fpaea wiy wmume
cnobode u dpyau usmepecu.”

Makne, jenan on obaWka npymkara npasHe nomofin je:  cacTaB/bambe Yropopa,
3aRELITARA, NOPABHAA, H3JaBa, ONWTHX U NOjJE/HHAYHHX KATA W APYIHX HCTpaBa

C obsupom ga npema onpeadu unana 67, ctas | Yerasa npasny nomoh mory aa
NpY#ajy HCKLYMHBO AABOKATYPA W caywba npagke noMoln, TO 3HaHK 112 # CaCTABLALEM
VYIOBOPA, 3ABSLITAHRA, NOPABHAKRA, H3jaBa, ONWTHY W NOJEAMHEMHAX AKaTa W JIPY IHX Menpasa,
KA0 jeaHor 01 o01MKa NPyIKaILa NpapHe NOMoRK MOTY DaBITH caMo ajBoKaTYpa n caymie
npasne nomohn Koje ce ocHUBAJY ¥ JEAMHHIEAMA TOKAIHE CAMOY pase.

Melytum, onpenBama unana 4. rauxa |), wiana 6, snana 8, cras 5, wiana 18, cras 1 2.
w3, unana 36. cras 2. tauka 1) W 3), unana 42, cras 1, waana 48, cras 3, unana 30. crae 3,
unana 64, cTap 2. Tauka 4, unaxa 69. crae |, unana 70, crag 1, 2, u 4. unana 82, unana 84,
cras | tauka 4. w 7. 3akona o jasnom Oenescumwrsy (. Cn. rnacuux PC, Op. 31/2011,
85/2012, 19/2013 w 55/2014%) oapeheno je aa yromope, 3aBelnTara, NOpaBHAH:A, H3japd.
ORIUTHY W MOJEAMHAYHHX BKATA W JIPYTHX MOTY 14 CACTAB/LAjY M jaBHH Denexunuun.

Jakne, 3akoHOAABAL je, cynpoTHO oapeabn unana 67. cTae |, Yerasa oapeauo na ce
npyKamem npagte noMohin Mory 0aBHTH M jaBHH DEnemHULA.

Ca cpera peqeHor NOAHOCHNAL HHHLMjaTHRe Npeanane Cyay 1a 1oHece

OONYKY
I YTBPHYIE CE na onpende unana 4, tauka 1), unana 6, unada & craw 3, unana 18,
crae |, 2. W 3, unana 36. crae 2. tauga 1) w 3), unana 42, crap 1, unana 48, crag 3, unana 50,
cras 3, unana 64, ¢tag 2. Tavka 4, unana 69, ¢ras 1, unana 70, crae 1, 20w 4, unana 82, viaHa
84. crae |. rauka 4. w 7. 3akora o jasrom Genesmcrmwrey (Coornacnui PC, 6p. 312011,

85/2012, 19/2013 » 55/2014™) HUCY ¥ CATTIACHOCTH ca oapeadom ynana 67. crae |
Verasa Penylnuke Cphnje.
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ILTIPECTAJY OA BAIE oapenGe unana 4. tauxa 1), unaua 6, waana 8. cras 3, uiana
I8. cras |, 2. v 3, wnana 36, ctae 2. Tauka 1) u 3), unana 42, crae |, unana 48, cras 3. wnana
50. crap 3, unava 64. crap 2. Tauka 4, unana 69. cras [, unana 70. cras 1, 2. » 4, unana 82,
unava 84. cras 1. tauka 4. w 7. 3akowa o japHom Oenemuuirrey ( .Cn. rnacaux PCE, Gp.
3172011, 85/2012, 1972013 w 55/20147), ca nanom obaemueara v ,.Cn. raackuky PCY

[, Opa otyka uma npasHe AejcTBO 01 JaHa weHor objasmbusarsa y L Cl. riacnugy
PC™.

3A TIOAHOCHOLA HHULUMIATHBE.
o TIPEACEAHHMK AKB

/ w%““&%}’?ﬁ:?g 0.

Beorpan, 08. cenrembap 2014,
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#57%  AJIBOKATCKA KOMOPA BEOTPAJIA

©
'E]'r IrE‘[%[‘;' . . P
'E\\r Sy i Hewancra 1310 11000 Beorpan, Cphuja
= Tenedonm: 011 3239-846; 3239-805; 3349-883
l\k\‘_\_ y . = —
IrTiiss e-mail: officef@akb.org.rs

Penydomga Cpinga

YCTABHH cyl

BEOTIP AN 7 135501

By spasa Adescandpn 15 1 A K

aaninaL

MOAHOCHJIALL MWHHIIHJATHBE: AJ[BOKATCKA KOMOPA BEOIPAJA,
Jeuancia 13, unjn 3axonckn sactynsuk je, ann. Cnobonan Llowkuh, npeaceanmk Komope.

JOHOCHIIALL NTPOTTMCA: Hapoana cxynwmuna  PenyGamke Cpbuje. Tpr Hukone
[Mauiha 13, beorpa,

PELEIH: OUEHE }'L‘.TﬁBHUCTH
Jakona o NPOMETY HENOKPETHOCTH

HHHIOHWUJATHBA

2 npuMepKa
HETOCPeAH
Hes npunora

OnpenBom wnana 67, Yerasa Peny@nuke Cpduje (Voras) yeranopbena je JhYICKO
NPAaBO Ha NparHy nomoli:
[paeo Ha npaany nomoh

Unan 67
Csavome ce, nod yenosuma odpeljeHun 3aK0HOM, [eMdu npaso Ha npasHy nomoh.
Mpaary nomol npywajy adaeokamypa, ka0 camocmanda U HesasucHa cnywOa, u
cnyx6e npasHe nomohu Koje ce ocHueajy y jedunuyaMa nokanHe caMoynpase, y cknady ca
JaKOHOM.

3axowom ce odpefyje kada je npasxa nomoh becnnamua.”

Hlakne, npema peueno] veraBHo] ogpedbu npasHy nomoR MOTY aa npyicajy camo
ALBOKATYpa W cny#de npaste noMohu Koje ce 0cHUBajyY ¥ jeIMHMLIAMA JOKAIHE CAMOYNPABE.

MMopen nea vasenena, Yerae Huje npeinrico HHjeLan Apyry 007KK NMPYKana MpasHe
nomohn,

Hapenenum, anu My OMI0 KOJUM Apyrum  YCTaBHHM oapendama Huje npensuhexa
moryhHocT aa npasHy nomoh mory aa npykajy ouno koju apyru evGiexen. Takohe, nuije
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npeagkhero na kpyr oapenhednx cyGjexara kol npywkajy npasny romoh mowe Gurn
MPOLWHPEH MW H3MELEH 3AKOHOM.
IMojam npasne nomohn vuje oapehen Yerasom anu jecre oapeadama unana 3. 3axona o
ﬂﬂaoxa'rypu:
Jpedmvem adsokamype

Ynan 3.
Mpyxare npasxe nomoliu U3 ynaxa 2. cmae 1. osoe 3axoHa obyxeama:
1) Gasarbe yoMeHUX U NUCMEHUX MPAGHUX CAgema U MULIbEHE;

2) cacmaereare myx6u, 3axmesa, npednoza, MonGu, NpasHUx nekoea, npedcmasku
U dpyaux nodrecaka;

3) cacmasspare y2oeo0pa, 3asewmarba, MopaeHawa, U3jasa, ONWMUX U
nojeduHayHux akama u dpyeaux ucnpaea;
4) sacmynatee 1 0dBpaHy hu3uYKUX U NpagHUX Nuya;

5) nocpedosare ¥ UuU/by 3akibyyerha MpasHoz nocia unu MUpHo2 pellasarba
cnopoaa u

cropHux odHoca,
6) ofasrcare dpyaux nocnosa npasHe nomoRu y ume u 3a payys domahes unu
cmpaxoz

huzuYKO2 LU NpagHOz NUUAE, Ha OCHO8Y KOjUX Ce ocmeapyjy npasa umu wmume
cnofode u Opyeu uHmepecu.”

HNakne, jenan on ofnuka npymaaia npasie nomolin je!  CACTARBAMKE YTOROPY,
3aBEWTAMA, MOPABHALA, U3jaBA, OMITHX W TI0jeIHHAYHUX AKATA W JIPYTHX HCNpa:

C obaupom na npema oapendu unana 67. crap [. Verasa npasuy nomoh mory aa

NpY#Kajy MCKBYUHBO agpsokatTypa u ciyxba npasHe nomolu, TO 3HAYH [a W COCTABILAILEM
YrOBOPA. 3aBEIITaba, NopaBHatka, H3jasa, ONWTHY 1 NOJEAMHAYHHX AKATd W JIPYTUX HCIPaBa,
Kao jefHor 04 ofMKa npyxkara npasHe noMoliv Mory aBHTH camo agBokaTypa n cayxbe
npas#e nomohin Koje ce OCHUBA)Y ¥ je/IMHHMLIAMA N0KAHE CAMOYTpaBe,
Mefytum, onpeabama wnama 4. ctag 2. W 3. 3axkoda o npomery Henokpernocry { .Cn.
rnachuk PCY, 93/2014%) onpefleso je na je 33 CcacTaB/bame YroBopd O (POMETY
HEMOKPETHOCTH ¥ ODAUKY  JaBHODENeMHMMKDT  3anHea  MCKBYMMBO  HRIANEKAH  JaBHU
DeesHUK, @ 12 YTOBOP KOJM TAKO HHCY 3aK/bYHEHH HE NPOHIB0AE (PABO AE|CTRO.

Jlakne, sakoHogasall je. cyrnporuo oapeadu unana 67. cras | Yoraea ojapeavo na ce
NPY#KALEM NpasHe NOMORK, CACTABLALEM YIOBOPA O NPOMETY HENOKPETHOCTH MOIY CaBHTH
W jaBHM DENEKHULM,

Ca cpera pevenor NnoLHoCHNAL MHULM|aTHEE Npeanake Cyay la JoHeEC e

OO0NTYKY

. ¥YTBPBYIE CE na onpente unana 4. cras 2. n 3. 3akoHa 0 1POMETY HENOKPETHOCTH
( »Cn. roacuuk PC, 93/2014%) HUCY ¥ CATTIACHOCTH ca oapenBom unana 67. cras |
Yerasa Penybnuke Cpbuje.

L MIPECTAJY JTA BAKE onpeate . crar 2. 1 3. 3aKoHa 0 1IPOMETY HENOKPETHOCTH |
LCn.rnachuk PC™, 93/2014%) ca navowm obaemueama v ,.Cn. rnackuky PC™,

(1. Osa opmyka ¥Ma MpaBHO AGjCTRO O AaHa WeHor ofjasbHeama y  Ch. FlacHiky
pC*,

beorpag, 08. cenrembap 2014.r, A NMOJHOCHOLIA MHULIMIATHURE.
NMPEACEAHMIE AKB

(:'.'.rot‘ym%ummr e
- LR
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AJIBOKATCKA KOMOPA BEOI'PAJIA

Heuancka 13, 11000 Beorpan, Cpduja
Tenedonn: 011/3239-805, 011/3239-846, Fax: 011/3239-875

e-mail; adv.komora.beogradaf@gmail.com

Bpoj: 4513-1-1/2014
09.09.2014.roaune

Vnpasau on6op AK beorpaza je na 83. Cenmmm onpikanoj nana 09.09.2014.roqune,
a Ha ocHOBY oapeabe wiana 66. 3axona o ansokaryps (,Cn.Imackuk PC* 31/11), unana 24,
Craryra AK Beorpana (,,Cr.mmer rpana beorpana,, 6poj 6/2000, 11/2001, 29/2007, 34/2007
 3/2011) 1 ompnyke Crynimrune Ansokarcke komope beorpaa Gpoj 1880-1-3-3.1./2014 on
31.05.2014.roanse, foxeo caenehy:

ONJNYKY

HACTABJ/bA CE IIPOTECT aaeokata ofycrasoM paga no4ves o1 cpeac
10.09.2014. roaune, Koju lie TpajaTH cBe 10 HCNYIHEHA IBUXOBHX JAXTEBA Y BE3N ca
HOPECKHM 3a1y/KCH:HMA, KOja Tpeha CBecTH Ha MOPECKaA 3a/1YKe1ba N3 MPeTXoe 2013.
rojaHHe.

Odpaznoxernse

JloHOmEHeM 3aK0Ha KOJH pery/Hily jasHoOeNeHHYKY IeIaTHOCT M oBrawhersa,
J0ATHO Cy MOrOPLUIAHH YCIOBH Pajld aJBOKATa LITO €& OPAKaBa HA EBHXOBO JPACTHHHO
CMambeIbe TPUXO/A, jep TaMO T/e ¢y aasokaTH OnaH opiawhend ol MaMTHBEKA caad Cy
HCKJBYUHBO HAJUTEKHH jaBHH OelesRHHLM,

Crora he ce anpokaru beorpana, a sepyjemo u ansoxatn CpOuje, MacoBHO 0/1a3BATH
ofycTaBH paja H 3aXTEBHMA A/BOKATYPE [a ce MOMEHYTH 3aKOHH O jaBHUM Ge/eKHHIIMA H
OHH KOJH ¢y ¥ (DYHKIM]H jaBHOGE/IEKHHYKE IEIaTHOCTH YKHHY H H3Y3MY H3 JABHOT IOpPETKa.

Jla G ce OBAKO HEMOJHOIULBLMBA CHTYALHjA 38 PAl AABOKATA H IHHXOBA Er3MCTEHUM]A
OTKJIOHHJIA HYKHO je Jia CBH aJBOKAaTH Npyxe cwoj jonpunoc y Gopbu 3a ycTasHa M
3AKOHHTA PelgH:a,

NPEJICEJTHUK
AJIBOKATCKE KOMOPE BEOT PAJIA
A
(2o éé‘w&"

Caoiodan [Llowsach, ansokar
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AJIBOKATCKA KOMOPA CPBMJE

Jleuancka 13, 11000 Beorpaa, Cpbuja
Tenedoun: +381 11 32-39-072, Fax: +381 11 32-32-203

e-mail: ak.srbije@gmail.com, komora@sbb.rs

Bpoj: 895-3/2014
13.09.2014

Cxynmuuusa Ansokarcke komope CpGiuje Ha 3acenamy onpaaniom 13.09.2014. yeamasajyhn
npenopyke 1 3aksyuke 17. Kondepenunje annokara Cpuje kojoj je npucycrsosano emme oa 1000
a Ha ocuosy uiana 66. 3axkoHa o aasokatypu (,ChnymGenw rmacuuk PC* 31/2011,
24/2012-0¥C) u unama 19. Craryra Ansokatcke komope Cpbuje (,,Cuyxbenn raacuux PC*
$5/2011, 78/2012, 86/2013) jepnornacuo je aoHena:

OOdJYKY

Opranmsyje ce nporect ca ofycTaBom pana aaBoxaTa Ha ue/oj Tepurophjiu Cplnje noues
on cpeae 17.09.2014. ronune 20 HCNyibLEHba 3aXTeBa, 36or:

I
1. Ansokatu CpOuje 3axTesajy 1a ce mo XMTHOM NOCTYTIKY MiMeHe opeade:

- 3akoHa 0 jaBHOM BenekKHHLITBY,

- 3aKoHa O NPOMETY HEMOKPETHOCTH,

- 3akoHa 0 H3MEHaMa W AonyHaMa 3aKHa 0 BAHMAPHHYHOM MOCTYIIKY
- 3akoHa 0 OBepapalby TOTIHCA, PYKOTIHCA M NpenHca

Tako wro he ce y onpenGama HaBeaeHMX 3aKOHA MPONKCATH /14 CEA IIMCMEHA KOje CauMHH ANBOKAT
H Ha BHX CTABH CBOj nevaT, jasuu GeneHuum camo OBepaBajy, Kao M Tako wro he ce Gpucatw
oapenfe kojuma ce HAa jamHe OenexHMKE NPOTHBYCTABHO npenoce osnawhewa cyaa M
NPOTHEYCTABHO [laje NpPaBo Aa 3acTyNajy CTPAHKE NPe CYA0M NOBOAOM HCTPABA KOjE Cy TH jaBHH
BenesKHHLM CAMMHWIH.

2 Apnpoxath Cpbuje 3axTesajy Aa ce no XuTHOM nocTynky Gpuwe oapenGa wnana 2
3akona o usmenama 3akoHa o usBpuIciby H obeabelery.

3. Anpokat CpOnje 3axresajy 1a ocHOBHLIA 32 NAYWIATHO ONOPEIHBAE M 0GpauyH
nonpuxoca ajgsokara y Cpouju y 2014, Gyze 3a 10% maiba o4 ocHosMUA Koja je yTsphieHa 3a ceakor
aasoxkara y 2013, rogunu, a umajyhu y suay: Henoctojama unpnausje, cMarseiba marexkse Mohu
CTAHOBHHILUTEA, KONAMNCa NpHBPEE, OMITEr PACTa HEIANOCIEHOCTH M TCLIKON eKOHOMCKOI CTalka Y
3eMUBH, 2 nocebHo wTo je noves o 2010, na a0 nanac oreskad U oHemoryhien KoHTHHyHpaH paa
ansokaTa 300 BHMILCCTPYKHX PEOPraHM3allMja CyI0Ba H IUTO je JOULIO J0 CHOPMHOT CMamkeiba
nocna ansokara 300r yeolersa HosHX npasocyaHEX npofdecija — jasunx GenexHuka, HIBPUIHTEEA,
HOCPEHHKA Y NPOMETY HEeMOKPETHOCTH M AIP., KAO H J1a C¢ MOPECKa MOJIHTHKA MPEMa aJBOKATHMA Y
HAPE/THOM MEpHoY 3acHuBa Ha jackum W oapelhennm kpuTepnjyma koju e ce yTBpaKTH ¥ JoroBOpY
uimely Munucraperea dmnancuja, MunHcTapeTBa Npaae H a1BoOKaType.

4. Ansokaru CpGuje Tpame cmemy Munmcrpa npasge r. Hukone Cenakosuha aGor
Heycnene pedopme npasocylja, npeAtaraia HeycTaBHEX 33K0HA M 360T YKILEHHUE [1a HMje OIpXkKao
obehaibe nato ansokatyp Aa ansokats Helie OHTH ANCKPHMUHHCAHN Y OJHOCY Ha jasHe GenesHitke
Ha HA4HH KAKO je TO Y9HILEHO Y HANpPea NOMEHYTHM 3aKOHHMA.

5.Ansokati Cpbuje nopnade cpe cBOje NPEACTABHHKE ¥, CEMM KOMHCHMjaMa, pajiHHM
TPYNaMa W APYrHM PamHHM TeNHMa (pOPMHPAHHX OfI CTPaHE [IPXABHHX OPrana, a ol aBoKaTa Koju
cy uzabpann y Bucoku caser cyacrea, [ipaasuo pehe Ty:kuiaua 3axtesajy 1a NOHECY OCTABKE.
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1}
Hanaxe ce Ynpasuom oafopy Agpokarcke komope CpGuje 1a opraHusyje W cnposene
nporect ca ofycTanoM pana us crasa | ose ognyke.

m
Ornawhyje ce Ynpasun oaSop Ansokatcke komope Cpbuje na Hactasm mperosope ca
Munncrapcreom gpunancuja n MUHHCTapCTBOM NpaB/ie pagy OTK/IAILAILA PAIIora NpoTecTa.

v
Osnawhyje ce Ynpasuu onfop Ansokarcke komope Cpbuje 1a MOKE JOHETH OLIYKY O
namkem TOKY H 00AHKY npoTecTa.

v
AnBokaTcke KoMOpe y cacTaBy Ansokarcke komope CpGuje cy AyiHe jia cnposeay mepe
H NOCTYNKe 3a cnposoheibe oBe omyke.

Vi
O oeoj opnyun oGasecTHTH! CBE Cy/I0BE, CBA TYKHIAWITEA, CBA MHHHCTApPCTBa H OCTane
Apsashe oprane, mclynapoane opramnsaumje agsokara: LIL[BE, MYA, MBA, Caser Espone,
Eeponckn naprament, Mucujy EY y CpGuju u cpana auniomMatcka npeacTRBHHWITES H Ap.

Ob6pasnomene:

Omure Henoeepewa rpallana y npasocylie nocneamua je cyacke HENpENBHAMBOCTH K
HejeHaxocTH rpaljaHa npes 3aKoHOM — Koja ce pA3BHIA Y YE/IOBHMA HeyjelHaueHe cyacke npakce,
OACYCTEA npoecHOHANHE O/FOBOPHOCTH HOCHIALA NPABOCYZHMX (YHKUMjA M HelomywrteHor
MEIWAka HIBPIWHE BAacTH Y dyHKUMONHCaIbe NpaBocyha, YHME CY HAPYIICHH TEME/bHH NPHALHNH
HA KOjuma ypeljen npaBHH Nopeaak Mopa /1a Nouusa,

Osy ofnyky noHOcHMO y uHTepecy rpaljaHa cBecHH cBMX nocnennua koje he ofycrana
paza anBoKATa MPOY3POKOBATH ¥ MOCTYIILMMA 3AIUTHTE HHXOBHX Npasa, yBepenH J1a e wreTa Kojy
rpalianu Tpne 3Bor omor nporecta GuTH Maa oA wreTe Kojy 6M y GyayhwocTw mperpnen y
clyuajy NPUMENHE OBAKBHX JAKOHCKHX pellieisa.

Osy onyKy 10HOCHMO H Y HHTEpECY npodecHe, jep CMATPAMO Ja je ¥ OBOM MOMEHTY
HEOMXOAHO YKAIATH CBMM [PHABHHM OPraHHMA HA MCKPHMHHALMjY W NOHWHKEILE ajBOKAaType M
O/ly3uMate IbeHHX YCTABHHX HALNEKHOCTH Be3 KojUX HHje moryhe OCTBAapHTH Have/o BiajaBHHE
Npaga y CaBpemMeHOM JeMOKPATCKOM PYILTBY.

Cyouenn ca HerHheHOM MeajckoM GAOKANOM ATBOKATYpE BEPYJEMO [1d OBHM NpOTECTOM
waskemo nopyky u rpalanima CpSuje na je ocTrapeibe NpHHLKNA BIANABHHE NpPABA, Npe CBEra y
HHXOBOM HHTepecy, jep 6e3 Babanor ypeljeha npasocy/AHOr CHCTEMA H AJBOKATYPE KAO HEIABHUCHE
H camocTanue cayxOe koja npyxa npasy nosmoh rpalanuma — oiu wehe e y moryhuocts aa
OCTBape cBOja Npaea, 3auITHTE csoje cnoGose, peanmiyjy csoja noTpaokuBama W oabpane coje
JErHTHMHE HH’]‘BPC%,

Ansoxatn Cpbuje nonoce ofyky o mpotecty 300r JoHOWEHA HEYCTABHHX 3aKOHA
o0ifpate yCcTABHOr MONOKAja ANBOKATYPE KOjH je 03GM/LHO YrpokKeH YCNocTaBLAMEM MOHOMONA
JjaBnux GenexHUKa H BHXOBOT EKCKIYIMBHOF MPABA 1 CauMibanajy oapehene YroBope H Henpase,
YHME Ce CYWTHHCKH orpaniyasa caofona yrosapawa W npaso rpahasa a npaeny nomoh kojy Ha
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ocHoBy wi.67. YeTasa Mome NPYKaTH caMO AABOKATYPA H JE/IMHHLIE OKAIHE CAMOYTIDABE, ANTH HE
jasun GenexemMuM — WTO 3MANM Na cy HeycTamHe cee oapeale 3aKkoma npeMa KOJHM jasHM
Benexcunum ajy npasne casere rpaljaHuma 1 cauniLasajy yrosope.

HAp#asa He Moxe nasaTh onaiuliernsa jasnin GenemHHLMMA a 3ACTyNajy CTpaske npea
CyAOM NOBOAOM WCNpaBa Kkoje cy Tu jasku Geackuui casmnnnu. Oso noceBxo 3aro, wro je
NpHCYTAH OUHreNal koHpAMKT uETepeca NoceGHO Y IDOCTPAHKM HIH BHIICCTPAHMM YrOBOPMMA,
Kojy he on crpanaka jasuu Genesus 3acTyNaTH MoBOJAOM 3anuca Koju je caunnno? Kana je seh
AOWINO /IO CYA], OMHIIGAHO j& Ia NOCTOje Y CaMOM CTApTY pasiHYHTA TyMaueina ogpenaba sanuca.
Y Tom cnyuajy, Gwio 6u HemopanHo na jasHm GeneKHMK 3aCTYNa HeKy O] CTpaHaka KojuMa je
NPHAMKOM Cayuibapaiba 3anuca Guo 3ajeaunykn caseTnk. Ockm Tora, cxoaHo Yerasy CpBuje M
JPYTHM TIPOUECHHM 3AKOHHMA, OBO NPaRo NPYikarsa Npapie noMohd je peieprUCaHO HCKBYIHBO 30
a1BOKATYPY M jeAHNHUE NOKATHE caMoyTipane.

Jlpsasa He Moxe OAY3HMATH HALIEHKHOCTH Koja aJBOKATMMA NPHNAZajy 0] HACTaHKAa
4/1BOKATYPE M Te HAIGKHOCTH EKCKIYIHRHO NPEHOCHTH Ha jasHe Genexnuke, Koja oHa HMEHYjE H
Hamehe rpaannma CynpoTHO yCTABHOM NONOKAjy A/BOKaTYpe M ycTasHOM npasy rpahaHa ga
cnoboano Gupajy ko he HM npyxaTtH npasHy nosoh.

Apxasa ne MOME NPEHOCHTH HAMICAKHOCTH CYI0BA HA jaBHe Genexiuke, jep ce TuMe
MOTIIYHO IEPOrHpa YCTABHOMPABHHN NOPEIAK W HAYEND MOIeNE BIACTH.

Hspakapamo 036W/bHY 3a0pMHYTOCT 33 CHIYPHOCT NpaBHOr MPOMETA jep ce oBepa
NoTmica NPEHOCH HI HALICKHOCTH APAKABE ¥ HAUICKHOCT NMOjeANHALA, NPH YeMYy OBAj IpeHoC
APAKABHHX HAIEOKHOCTH HE NPAaTH OANOBOPHOCT [OPKAEE 33 EBEHTYATHY IITETY KOJY jaBHu
Genexcuk npoyspokyje rpaljaiima cBOjHM HE3AKOHHTHM PAioM.

IMuTame 0AroBOpHOCTH 3a WITETY KOjY MOTY /1a Npoy3poKyjy jasun Genexuuun ypeheno
J& TAKO WITO je 33aKOHOM CaMO NPONHCAHO /1A APXKARA BUUIE HE OJFOBApa 32 WTETY NPOYIPOKOBAHY
HE3AKOHWTOM OBEPOM, 3a WITETY caja OAroBapa jaBHK GeneskHHK LETOKYIHOM CBOJOM MMOBRHOM,
YKOTHKO je MMa, O/IHOCHO 10 BHCHHE MHHUMAIHE cyMe ocurypaika oa 80.000 eypa. Camum Tim, y
CTyHajy He3aKOHHTHX OBEpa rapaHToBaW W3uoc obewrehema ceux rpaliana xoju cy owrrehenn
pagom jeawor jasHor Genemumka manocuhe csera 80.000 eypa, wume ce YHOCH HecHrypHocT ¥
MPABHH MPOMET.

Uumennua je 1a japuu GenesmHHUM HHCY HUIABHCHM JEP WX MHHHCTAPCTBO MMEHYjE M
paspeiiasa rnoj ycnoBMMa Koje Camo MpoMucyje H Kao JpYrocreneHH opraH OLmyuyje o HHXOBHM
npecTynHMa, 360r TOra ApHaBa MOPA YPEIHTH MUTaILE OAroBOPHOCTH jaBHMX GEMeAHHKA HA HAUHH
KOjH rpahaHHMa jaMuH CHryPHOCT NPaBHO POMETA M EIHAKOCT Nped 32KOHOM.

PYHKUHOHHCAKE NPABHOr MPOMETa M NMOYIAalbe ¥ TAYHOCT jaBHHX MCpaea 10 cama ce
3ACHHBANIO HA AYTOPHTETY JAPKAaBE, OAWTETHOM KaNALMTETY ApiKaBe KOja je rapaHToBana 3a 3aKoHHT
pan ceojux cnyxbenuka 1 nosepeisy rpaliaia ¥ CyI KAO MHCTUTYUM]Y Koje je v geny cyicke osepe
MHCMEHA jOUI jeAMHO OCTANO HeokpibeHo. 300r Tora cMaTpaMo ja ApXasa Mopa rapaHToBRATH
rpafjaHiMa 3a 3aKOHHTOCT OBEpPE jABHHX DENCKHHKA.

Ansoxaty Cpbuje cmatpajy na caoboma yroeapamwa He cme Owtw orpanmuena
CKCKMY3HBHHM NPABOM Map CTOTHHA MOjE/MHALA KOjH Cy HCKbY4HBO omnawhenu na nojenuse
Yrosope W MCIpaBe CaMHMEGABAjY, KAO M [a OUCHY]Y AONYIITEHOCT, CMMCAO M A0OMAWA] NPaBHHX
NoCnioBa Koje Cy APYrH CAuMHIIN, Jep OHM HHCY CY/CKA BIACT, @ nNpeMa YCTaBy BpLICILE CY/ICKe
BAACTH He MOe UM OHTH NpeHeTo y HaIeKIOoET.

OchoBH npobrcm je wre he oBepa 3aBHCHTH Ol [MCKPELMOHE NDPOUEHE jABHOr
Genescnmka na am he y cknaly ca CBOjOM NpOLEHOM M 3HaeM OBEPHTH oapeheny wcnpasy.
Hosatim npobnem npeactaspahe mneyjennauenoct crasoa jasnnx Oenewnuka xoja he ce
HEFaTHBHO OJPAa3HTH HA NPEABKMBOCT OBEPE M CY3WTH cnoboay yroeapaia. Peanuo je ovexneati
Aa he oppenba wn.53. 3akowa o japuuM Oenc:KHHUNMA Pe3yNTHPATH MOPACTOM HEOCHOBAHHMX
onfujama oBepa 3GOr HEKOMIETEHTHOCTH jaBHIHX GeNEkKiMKA A3 NPABKIHO OUEHE NOMYLITEHOCT
NpPaBHHX MOCIOBA M NOPaCTOM 0NArama OBepa 300r ILHXOBE HECTIPEMEHOCTH /1A ¥ KPAaTKOM POKY
OUEHE AOMYWTEHOCT NPABHHX NOCNOBA KOJH HUCY ,THNCKH®, wTo he pesynrupath GpojHuM
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YNPaBHHM cnopoBHma WHjH he npeameT BHTH JONYUITCHOCT OBEPE M HAHCTH HECAITIEAMBY WITETY
NPaBHOM MPOMETY K NPABHOj CHIypHOCTH rpaljana,

Jemwom peujy, map crotuna jasuux GenexHMKa Hema KanauuTeT fa 3amenn 8.500
ajokaTta Kana je pew o norpebama npuepeae n rpabana CpGuje y npasHom nmpomery. Yeohemem
Manornona jasuux Genessuuka rpaliamn ce noaarno marepujanto onrepehyjy yeehanum Takcama
KOje YiUbYHY]y M CAYHIbaBabe MucMmeHa. YnibeHHLA je 1a cy MHOMe MCmpaBe [0 caa cadHibaBAIH
rpabanu camu - Gea wkaxsor Tpoiuka - (H3jase, nyHomohja) wre euine Hehe 6uru moryhe.

Hero tako, 3a yromope yMje je cactammaibe Hesmoryhe 6e3 auramosamsa ansokara,
rpafiaann fie Gut npuayhen Za niath ¥ aasokaty xowopap M yeehauy Takcy 3a opepy jaBHoM
HenexHuKy, Koja y cebH caipiH YeNyry caunibABa:E YIOBOpa Koja MM Hiuje 6una nu notpebHa, amu
je 3akoHoM nponwMcana kao ofasesna ia ce mnaTk, Wik Ja ce obpaTH camo jaBHoM GenexHHKY y3
PHIMK 1A jaBHH GENEXHWK HE Ca¥MHH YTOBOP BA/BAHO Y CKIAJY €2 BOBOM YTOBOPHMX CTpAHA y3
NOLITOBAHE NOBEP/LHBOCTH MPHIMKOM JAKbYHEILA NPABHHX NOCIOBA,

Jpyrum peusma, Kajga je y nutamy npodecHoHansa TajHa y OHOCY KOjH MOCTOJM Ha
penaumji ansokar — KrdjenT rpaljany rybe OBAKBHM JAKOHCKMM PELLICH:HMA BETHKH €0 HHXOBE
ayToHoMije Bosbe, rpaljaHckHX npasa, 4 npe cBEra 3aTo WTO YrOBOPH Nompatysesajy ybek yueuihie
HAjMame [Be CTPaHe OA KOJHX YBEK Hajmambe jeana crpana mma notpeby Aa ca cBojum wzabpanum
8/1BOKATOM (WTO j¢ ILEroBO OCHOBHO JBYACKO MNpaBo) oDaBH HYWHE KOHCYATauHje o OHTHHM
€IEMEHTHMA YTOBOPA KOjH HAMepaBsa Jia 3akmyun. Janiy GeneXHMK Kao Npso, YBEK MCTOBPEMEHO
NoJl YCNOBHMA MPOMHCAHKMM 3aKoHOM O03B/BA PA3roBop €a HAjMAHE [IBe YTOBOpHE CTpaHe, a aa
HHjEOHA ¥ KOHTEKCTY TAKBE CHTYALME Ie MOAE PAMYHATH HA MOBCP/LHEOCT Y OOHOCY HA OHY APYrY.
OcHm Tora, 3a paifiHKY 0 AJBOKATA KOjH je umao ofapely yysama npodiecHoHanHe TajHe, jaBHH
GenexkHuk je yeek y ofapead a3 NHa 3axTes cyha WAM APYror OpraHa mpykH CBa TpakeHa
obasewrTerba YR/bY4yjyhu H ona koja Ou Giiaa npeaMeT NOWTOBAILA ANBOKATCKE TajHe, 2 j¢ ¥ TOME
YHECTBOBAO A/JBOKAT.

Hmajyhi v suay ynory kojy ansokatypa tpefia na MMa Y JEMOKPaTCKOM APYINTBY,
ansokat CpGuje cmatpajy ceojom obapezom na GnarospemeHo ykaky jna he ce ycmojemum
JAKOHCKHM PEII.IEILI'IMH ']Hﬁ'liljllﬂ }’CI’IDPII’TI’I D.El'BHjanc Hpa!HOI' HPOHm H }'F]:IGGHTH IbEroBo
3aKOHMTO QYHKUHOHHMCALE W A3 Yy o40paHH YCTABHOCTH, JAKOHHTOCTH M MPABHE CHIYPHOCTH
rpaljaHa jaxTesaMO 1a NMHCMEHO KOje je CaMMHHO A/IBOKAT W HA IEra CTaBHO CBOj Mevar jaBHu
GeneskHHK MOKE CaMO Za OBEDH.

Beh cana, nakon 10 nana pana japnoBeneskHnHke ciyx0e CBHMA je jacHO fa je y NHTamy
H+¥YCKO Tpao” 3aTo wto nojeamnn OenexiMuM HAKOW OBako Kpatkor paga sahi caja sakasyjy
CTPaHKAMA CAYHILABAME NOjeaMHIX jaBnoleneRHnYKKX 2anuca 2a Gebpyap Hapeane roaune, Huje
TEIWKO JAMHCIHTH WwTa Ne ¢e JOro[ANTH €2 KOMILTHKOBAHUM YTOBOPHMA KOjH MOPAjy GHTH CAUHELEHH
y dopmu japHoGenekHHYKOT 3anKca 3a Koju je notpeban BHIIEMECEUHH PAll BHILE JECETHHA /LYIN,
Oso 3nauyd aa he npasud npomer ¥ CpOujH moTrmyHo CTaTH, @ MHOIe NYKPATHBHE NOC/IOEE 34
ApAaBy JAOBECTH ¥ NHTake 300r Hepazymue Gopme Kojy nponucyje 3aKoH 0 jasHoM BeNeKHHIITBY H
OCTANM TOPE NOMEHYTH 3aKOHH,

Y Cpbuju uma 63 % HenokpeTHOCTH Koje HUCY VIIHCAHE Y IHCTOBE HENOKPETHOCTH Koj
HALIEKHHX KaTACTApCKMX onmwTHHa — Becnpapuux objekara. Japuu GenckHHuM He Xene la Bpiie
OBEpY NPeAYroBOpa 0 MPOMETY OBMX HEMOKPETHOCTH, CTAHOBA W cn. npasgajyhn To pemweem koje
Hyau 3akoH o jaHoM GenexumwTRY. JacHO je KONHKY NPaBHY HECHIYPHOCT POH3BOIH OBAKBO
nocTynaise jasux denexnura. To he GuTn camo H3Bop HeorpanuyeHor Gpoja npepapa W CYACKHX
cnoposa.

Konauno, He MOEMO a /1a e NPUMETHMO J1a ce YOuM oTeapaiba [Tornaema 32 koje ce
OIHOCH HA HHAHCH]CKY KOHTpony Tpoiueisa byuerckux cpencrasa H lNornasma 23 koje ce oanock
Ha Bop(y NpoTHE KOPYNLMjE, YHTAB NPHXO/ APHKABE O/l CYACKHX TAKCH 32 OBCPY HCMpaBa Ha OBaj
HAYHH H3Y3HMa M3 OYUETCKHX OKBHPA M NPEHOCH ¥ YMCT NPHUX0A orpannyenor Spoja nojeandaua y
sameny 3a 18% [1/IB-a ouveknmanor npuxona. [Tocrasba ce nuTame - Koju je painor ga ce y
pemasaiwy npoGnema Gyuerckor acthuunra apxasa onpuye 82% Gyuerckor npuxosa y KopHet
NPHBATHHX TIPeAy3eTHHKA.
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HHcy Taunm HaBoaW 3BAHMYHWKA Y 1OTeRy ,noBobHe Tapude jasHux Genemumuka.
Panu nopeljersa 3a cran on 60 m* v Beorpay koji senure 1a Kynure Ha KpeaHT anraxosany Gucre
A/IBOKATA 30 CAYMILABAIE XUNOTEKApHE Hijane koja On xourtana 3.000 PCJ1 v npunukoM osepe HeTe
koA Haanexnor cyaa nnahanu Guere cyacky takey og 520 PCI wro ykynuo usHocu 3.520,00 PCTT.
Hery Ty xunotexapny nsjary jasuu Genesunk y Cpoujn nannahyje oko 36.000,00 PCJ] ca 1B oz
18%.

Ansoxat Cpbuje 3axtesajy Gpucame uil, 2. nocaeqnnx HivMeHa 3akoHa 0 H3BPWICHY H
obieabehemy, jep HaseneHa 3akolcka oapenda NpeicTaBEa WIpas APKABHE CAMOBO/BE KOJH HMa 3a
jenHun uwh oa ce oneMoryh NPHHYAN HATNATA HECTIODHMX MOTpaXHBalka rpaljaHa mo OCHOBY
HCONMPAB/IAHOT KPHBUYHOT FOMLeH:a H HeOCHOBaHOT Hlea choboze.

Harnamwasamo na cy oa norpaxueama yrepliena NpaBocHOKHHM CYICKHM OLTYKAMA Y
kopHeT rpallana M Aa y NOCTYNKY ILHXOBE NPHHY/NE HAMNATE HE MOTY MMATH noce0aH npouecHH
TPeTMaH CAMO W3 paiora wiro je ayxunk apxaea, Osa oapenba yckpahyje npaso rpabana wa
CYACKY 3aWITHTY ¥ Cy4ajeBMMa HakHaje wreTe 36or nospene npapa cinofone. YUME ce Hapyulaga
RIANARHHA NPABA KAO TEME/LHH MPHHLAIM CABPEMEHON 1CMOKPATCKOr MOPETKa.

[Nonasehu on npuHMNa Aa je MHHKCTAP OArOBOPAH 33 PEIYNTATE Pajla MMHHCTApCTBA Ha
qMjem je weNy M O YHIbEHHUE 13 ce Heycnewna pedopma npasocyla H NpHxBaTalbe HEYCTABHHX
JAKOHCKHX PELICH:A HETATHBHO OJPaXaBa HA NpasHy CHIYPHOCT rpaiana u nonokaj aaBokatype y
apywrrsy - ansokatin CpBuje Tpame cmeny Munnctpa npasne r. Hukone Cenakosuha. Cmatpamo na
MHMHHMCTZp MOpa CHOCHTH OIFOBOPHOCT 3d CTalbe ¥ Kojem ce npasocylja TPeHYTHO Hanasu, jep je
HHCHCTHPAILEM Ha HABOANMOj eMKACHOCTH MO LEHY KBATHTETA mpagle, cBe HacneljeHe npobneme
camo noaaTHo npoaybuo, a HKje Hi 3aN0Yeo a MX CYWTHHCKH pelrasa, HuibeHHUA je Ja MHHHCTap
npasae y npetexie JBE rofMHE HHje MOKAIA0 CTRAPHY JAWHTEPECOBAHOCT 33 A/BOKATYDY, HHTH
palyMeBaiLe ibeHe NPYLITEEHE Y0Te.

Anpgokati Cpbuje ykasyjy ma nowy npakcy Munmcrapctea npaeae npema kojoj ce
BKHM CHCTEMCKHM 2axoHH M3 obnacti npasocylia foHOce NO XHTHOM MOCTYNKY Y3 H30CTaHak
CTBApHE jaBHE pacrnpase Kpo3 Kojy GM Ce MCKPUCTANHCAZa KBATHTETHA 3aKolcka pewersa. Ca
KABEICM KOHCTATYjeMO fa je yucwhe cTpystie jaBHOCTH H NpO(EecHOHATHUX YIpYKEHa ¥ H3paaH
3AKOHA HEMOBOLHO @ 3ajarale 33 BIAAABMHY [paBa caMo ACKIApaTHBHO, jep uuje npaheno
notpebHuM HopMaTHBHEM npeTnocTankama. Jlonatui npoGnem je wWTO ce 3aKoHH Memwajy M
AONYILYjy CYBHIIE HECTO H MO NPaBWIY NAPIHMjATHO — ¥ 3aBHCHOCTH Ol akTyenuux notpeba, Gea
JjacHe cTpatersje H carnenasaa Moryhix NocieaMUa Kojé TakBe HecTe H IeMMMHYHe H3MeHe 3aKOHa
MOTY MPOM3BECTH Y NPAKCH, WITO C€ HErATHBHO O/pAXaBa HA NPasHy CHrypxocT rpaljaHa u gosomm
110 036H/LHOr HAPYILIABAKLA YCTABHOCTH H 3AKOHHTOCTH,

Ha cBe oBo je MunucTapcTy npagie GaaroBpeMeHo YKazaHo.

JocTasuTn: azBoKaTHMa NPEKO AZIBOKATCKHX KOMOPa ¥ CACTaBy AJBOKATCKE KOMOpE
CpbBuje, ceum cyaosuma M TywunaurrsuMa y PenyGunum CpGuje, MMHHCTapCTBMMA, HA OFNacHe
Tabne y cynosuma, Ha HIrTepHeT cTpanniama Aasoxarcke komope CpGuje 1 ansokaTckux KomMopa y
cacrary Ajipoxatcke komope CpGuje, cpeacteima jarHor HHpOPMHCa:A,
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Teneor: +38111/32-39-072 Fax: +38111/32-32-203 Tenedouu :011/ 32-39-8035, Fax: 011/32-37-082
e-mail: komorai@sbb,rs aksibijeiemail com e-mail: adv komora.beograda@email.com

Gpoj : 965/2014

6p0j:4673/2014
natym: 18.09.2014.

natys: 18.09.2014.

PEITYBJIHKA CPBHJA
MHUHHCTAPCTBO ITPABJE
I'“"BA BH/bAHA ITABJOBHR, JIP:KABHH CEKPETAP

HEMABHWHA 22-26
11000 BEOT'PAX

[Mowrosana rocnoho pskasiun cekperapy MunncrapeTsa npase,

Pasmarpajyhin Baw jydepawty npeanor fa ce npexkuHe ca obycTaBoM papa ansokata
Kako OM MOrM J1a ce HacTage NperoBopH, obasewTapamMo Bac Na je jeAMHCTBEH CTAB CBMX
NpeAceHHKa aJIBOKATCKHX KoMopa ¥ CplHju a ce NperoBopH HACTABE W 1a NapaneneHdo Tpaje
ofyctasa paga, umajyhn y suay na nperosopd wimely Munuctapersa npasiae M aaBOKaType
Cpbuje rpajy npesviue ayro De3 BHIUBMBHX PEIYNTATA, TE [la C& OYEKY]€ KOHKPETAH Npeior
MunueTapeTBa npaBae KOjU 10 AaHAC HUCMO JoGHaH.

Oeum nyTem Bac uisewrragaMo Ja ce oGyCcTapa pafa HAcTaB/ba Yy CKIAAY Ca JOHETHM
oanykama CKynuwtHHe Anpokatcke komope Beorpaga on 31.05.2014. u Kondepenunje aqpokara
Cpluje v CrynwtHHe AnsokaTcke koMope Cpbuje on 13.09.2014,

C nowrosamen,

{IPEACEOHHK
AJIBOK] ”?@K—E’_KQMO )
; - /‘\‘_ _f‘..../._-l
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. MPEACEIHHUK
FEUIE AJIBOKATCKE KOMOPE BEOTPAJIA
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;/&@ AJIBOKATCKA KOMOPA BEOT'PAJIA

&\ "’ Heuancka 13, 2. enpar, 11000 beorpan, Cpénja
c’or?

'}"3// Teaedonu :011/3239-805, 011/3239- 846, Fax: 011/ 3239-875
e-mail: adv.komora.beograda@gmail.com
bp: /2014
19.09.2014. roaune

losozom caonwrersa Munncrapersa npasne PC oa 18.09.2014. roaune, KOje BPEHW 01
HEMCTHHA W NPoH3BOEHOCTH, YO AK Beorpana HakoH cactanka oapsanor o1 19.09.2014, naje
cnenehe:

CAOINLTERE

AK Beorpaaa owrpo npotectyje 360r HaunHa Ha Koju ce Munucrapetro npaene PC
obpaha agmoxkaThMa ca Temknm ksanuduKalunjama na ajiBoKaTypa cno_mm (_onpasiadum )
npotecrom ,, yrpomasa [pwasuy Oesbeanoct ., cee 1o Henpn'ﬂepmmx Kﬂanud)m{aumd "
HEOAroBOPHOr M HEeo30H/BHOr pyKoBo/dcTea y Komopama ca KojHMa J10roBOp He Moxe aa ce
npoxahe !

OBO je usMMwIbEHA TBPAKA, 1a He YnoTpeGMMO HeKy Texy pev, jep AK beorpaaa
HHKAIA HMje oa0Mia WM jelaH TEPMHH CcacTaHka Kajl rod je GMia No3BAHA. 8 HeHH
NPCACTABHAIN CY A0JA3HIH HA CACTAHKE W KAAA APYIH HUCY A0Na3HIH.

Osaxap Ton oOpahaa aIBOKATYPH Yy HajMamy PyKy 3acayiKyje H3BHIbeHe 01 cTpake
Musnncrapersa npagae PC, umajyhin y BUiYy aiBokaTeky Tpaamumjy y Cpbuju ayry 152 roaune
H 13y a1BOKATCKMM KOMOpaMa Cele AABOKATH, ¥ HAJMatLy PYKY HCTOI aKajeMcKor ofpaloBarka,
Kao W cayxbennun y Munucrapersy npagae PC.

Ansokarcka komopa Beorpana he u nane uetpajapari y Gopu 3a Go/bK TpeTMAaH cBOjUX
“1aHOBA O[ CTPAHE BAACTH . MaKap W NO LEHY HEONPABIAHO TELKMX KBanuukauuja, jep 6u
CBAKOME MOPAN0 GHTH jACHO 1A je y MHTEpecy alBOKaTa 1a pajle, a He 0bpaTHo,

MunncTaperso npapae PC HacTyna HaaMeHo 1 ca NO3HUMjE CHAe, A He KA PaBHONpPABAH
NAPTHEP Y MIHANAKEHY pellesa npobiema seinkux nosehama puekanuux ofapesa aasokara.

AJIBOKATMMA CE JKYPH [1d HACTABE CA PAJOM W HHJE MCTHHA [ FHXOBH MPEeacTaBHHLM
OnETpYMpajy oApiasabe cactanaka Panue rpyne, seh npoGaem NexH v HEAlSKBATHHM H UecTo
HEKOMIMETEHTHHM CaroBOPHULMMA ¢ JIPYTE CTpaHe crona.

¥TIPABHH OJIBOP

AJIBOKTACKE KOMOPEBEOTPAJIA

EOTPA
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AJIBOKATCKA KOMOPA BEOI'PAJIA

Jeuancka 13, 11000 Beorpan, Cpbuje
Tenedonn :011/32-39-805, 011/32-39-846 Fax: 011/ 32-3739-875

e-mail: adv.komora.beogradai@gmail.com

Bpoj: 4549-1-1/2014
20.09.2014.roguue

CxynmreHa AjBoKaTcke KoMope beorpana, Ha ceIHMIM OJpKaHO] JaHa
20.09.2014.romuue, kojoj je mpucycTBoBalo mpeko 500 wianopa CKYNIITHHE, HA OCHOBY
onpende wiana 66. 3axoHa o agBokatypH (,,Cn.lnacauk PC* 31/11) u unaua 18. Craryta AK
Beorpana (Cn. mact rpana Beorpaza» 6poj 6/2000, 11/2001, 29/2007, 34/2007 u 3/2011),
nonena je cienehy:

OJIYKY
I

HACTABJ/bA CE mnpotect amsokara ofycTapoM paja 10 HCIVECHA 3aXTEBa
topmymicarux Omtykom CryminTuee AIBoKaTCKe komope beorpana oa 31.05.2014.rouxe.

11

KOHCTATYJE CE na je eraucrenuuja naseher 6poja ansokara yrpokeHna cTymamem
Ha CHATY 3aKOHA KOjH PeryjMIly JENaTHOCT jaBHux GelexHuKa M muxoBMX omtambiema
3AXTEBA CE on MuHHcTapcTBa npasfie fa npeatoxu ckynmTHad PC oinarame npHMeHe
HaBeJeHHX 3aKOHA 0 OIJIyKe YCTABHOT Cy/a O 3aXTEBY 38 OLEHY FHHXOBE YCTABHOCTH, 4 Ja
J0T/e CYJOBH HACTABE CA CBHM [CTATHOCTHMA M2 o0JacTH Koja jé OCMOpEeHHM 3aKOHHMAa
HpEHETa Ha JaBHOORIESKHIIKY Cy ROy,

I

HACTABJBA CE npotect agBokata 06ycTaBoM paja 10k MHHHCTAPCTBO HE [IOCTYIIH
no oxmyiH CKYIIITHHE W3 TAYKe JBA OBE OJUIYKE, 10 HEHOr HCIYHEeR:A.

1Y

3AKA3YJE CE mnpoTecTHH CKYIl CBHX a[BOKATA YIaHOBA AJIBOKATCKE KOMOpE
beorpana ucnpen [anate npaene y Beorpaay 3a wersprak 25.09.2014.roguse y 12,00 9acosa.

O omnyxkama CrynmreHe 0DaBecTHTH HalexHa MHEHHcTapcTsa, Biaany PC, xaGuner
Ilpeacemnnka Brane, nannexnn opran MHHHCTAPCTBA YHYTPAIIGHX [I0CI0BA, CBE aIBOKATCKE
koMope v Pemybmuum, cynose Ha tepuTopHju PemyOmuke CpOHje W cBe ApYyTe HAIIEKHE
JIpKaBHE OPraHe H HHCTHTYIIH]e.

[TPEJICETHHAK

AJIBOKATCKE KOMOPE BEOI'PATIA
Cno o oKaT
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NMPUMIBEHO

¥y YcrasHom avay

Panydmika CpOule
1

¥ wwwispskoadvokatskodrustvors

YCTABHH CY/J PEIIYBJMKE CPEHJE

HHHLHJATHBA 3A OEHY YCTABHOCTH
3AKOHA O JABHOM BEJEXHHIOTRY

NPEJJIOIOM
3A OBYCTABY O/] H3BPIIEA AKATA HJIH PAJIIbH IPEAY3IETHX HA
OCHOBY OCIIOPEHE OIXPEJBE

Ha ocuosy onpenfe unasa 168 Verasa Pemy6nuke Cp6uje CPIICKO AIBOKATCKO
JPYIITBO, Beorpan, Ceerozapa Hoposuha 13 noanocH HHHLUMJATHRY 38 NOKPETAE NOCTYIKA
oueHe carnackocTy ofpeafe wiaHa 82 crae | Tauxa 6 # 7 3akona o jaBHoM Genexwuumrsy (,Cn.
rnacuuk PC*, 6p. 31/2011 1 np.) ca Yerarom PenyGnuue Cpbuje.

PA3JIO3H

OppenGom 4nana 82 crap | 3akona o japHom GenexuuwTBY je MpoOnuMcaHo fa ce ¥y
ofnKkKy jaBHOGEne)KHHYKOr 3anuca cacTas/bajy Hapowwrto, M3mely octasor, yromopu o
YCTYNEHY M PACTONeTH HMOBHHE 33 JHBOTA H YTOBODH O JOKHEOTHOM M3ZPKABAMY.

Onpenbom unana 82 cTas 2 HCTOT 32KOHA MPOMMCAHO j€ A NPABHH NOCJOBH # H3jaBe M3
crasa | MCTOr uNaMa KOjH Cy cauuieHH y QOpMM jaBHOGENEXKHWUKOP 3anuca MMajy Hery
JOKE3HY CHArY Kao JA CY CAYMHEHM Y CYAY HIM NMpejl APYTHM APKABHHM OPraHoM (BEpoBaTHO
Ce MHC/IHJIO Ha OBEPeHH ,,0j] CTpaHe cylia®™ MM ApPYTOT ,HANNEXHOr" NPWABHOr OpraHd, & He
CAYHLEHH ¥ 3TPAAH CYAa HIH Npel HEeKHM IPAABHHM OPraHoM).

Konauno ogpeafom unana 82 ctas 3 ucror 3akona oapeljeno je Aa nparHu nocnosy u
wijase w3 cTasa | OIHAYEHOT WIAHA KOJU HHUCY CAuHFeHH Y GopME jaBHOGEAEHKHHYKOr aNHCA
HE NPOHIBOJE NPABHO AEjCTBO.

Ceetosapa hioposwha 13/1,11 120 beorpan=Ten: 011 3223 225
E-mail: srpskoadvokatskodrustvo@gmail.com = Web-site: www.srpskoadvokatskodrustvors
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Melyrum, onpenBom unana 184 cras | 3akoua o nacnefupamy oapeljero je aa yrosop o
yCTynamy W pacnoAeNi MMOBHHE 3a ¥HBOTA MOp& OHTH caudieH Y MHCMEeHOM 06auKy u osepen
0/ CTpaHE CyIHje KOju je AyXKaH fJa mpe OBepe CTPAHKAMA MPOYNTA YroBOP M HAPOUMTO HX
YNO30pH 18 YCTYIUbeHa HMOBHHA He Y/Ta3H Y YCTYNHOUYEBY 320CTaBIITHHY .

Oppenbom crasa 2 ucTor 4nana ofpeleHo je Aa y CYNPOTHOM, YroBOp j€ HHIITaB.

Hcrospemeno, onpenbom unana 195 3axona o vacnehusamy ojpeljeHo je na u yrosop o
JOKMBOTHOM H3[PIKABAKY MOpa GHTH 3aKJbyHeH Y MACMEHOM 0BNHKY i OBEpeH 0]l CyIMje KOjH
je DyxaH Oa mpe OBepe NpPOYHTA CTPAHKAMA YrOBOP M NPHUMAOLA M3/IPXKABAGA HAPOYHTO
YNO30PH HA TO J2 WMOBHHA KOja je NPeaMeT YroBopa He YI83H Y 1eroBy 3a0CTABMTHHY W 1a ce
hOME HE MOTY HAMHPHTH HYXXHH HACIeRHHLH.

OnpenBom ctaBa 2 UCTOT unaHa oApeleHo je 1a y CYPOTHOM, YrOBOP j& HHLITAB.

Jakne, no 3akoHy o HacneljHBaky YTOBOp O YCTYNAmbY.H Pacnofe/il HMOBUHE 33 XHBOTA
KOjH HHje OBEDHO Cy[Hjd, NMPETXOJHO YIO3OPHBINH CTPAHKE O MPABHMM MOCHEAWLAMA TAKBOr
pacnonarama, HALITAB je YroBop, AOK 1o oapentama 3akoHa O jaBHOM GeeXHHMWITBY, YIOBOP O
YCTYNak:y H pacmofens MMOBHHE 32 KMBOTA KOjH HHje cauumeH y GopMHu jaBHOGENEKHUIKOT
3aMnHca, He IPOM3BOAM NMPABHO LEjCTBO.

Wmajyhu y BHIy npeaodere oapenle 3aKOHa, TI0 HAIIEM MHIULLERY, KA0 CIIOPHO NPaBHO
MHTAke MOCTARMBA CE KOjU jé YroBop O YCTYNamy K PacmoAeNd MMOBHHE 33 JKMBOTA WHIM
YrOBOp O NOKHBOTHOM HAAPKABAK:Y HHILTAB, OAHOCHO KOjH HEe MPOH3BOIU NIPABHO /IEjCTBO, OHAj
KOjH je OBepHO cyaje no oApenGama 3akoHa O HacnmeljMBamy WIH OH&j KOjH je cacTaBuo W
oBepuo jasHu Benexruk no ofpesbama 3akoHa o jaHoM GenexcHuTBY, MMM cy mak ofa
YroBOpa HHLITaBa?.

Onpenbom uiana 4 cras | Yerasa PemyGnuxe Cpouje onpehero je a je npaBHu nopeaak
jenuHcTBEH.

OnpenBom unana 194 cras | 1 3 Yerasa ofpelieHo je aa je npasuu nopesak PenyGuuke
Cp6uje jeAMHCTBEH M ia CBY 3aKOHH W APYTH ONIUTH aKTH IoHeTH ¥ Peny6nuiw Cpbuju Mopajy
GuTH carnacHu ca YcTaBoM.

Haweno jeaMHCTBa NpaBHOT NOPETKA HAJiaXe Ja OCHOBHH MPUHUMNK H NpabHy
VHCTHTYTH TipenBrhEHH 3aKOHMMa KOjUMa Ce Ha CHCTEMCKH HadMH ypeljyje jeana ofnact
ApYWTBEHUX OfHOca Gyay MOWTOBAaHK M Y NOCEOHHM 3AKOHHMA, OCHM aKO j& TUM CHCTEMCKHM
33KOHOM M3PUUMTO MponKcaHa MoryhHoCT Apyrauujer ypeupama uCTHX NHTaMkA.

TTonaselin o TOra 3aKOHOZABALL j& MPONHCHBAMKEM JIa C& NPEAMETHH YTOBOPH HAPOUHTO
cacTaBbajy y opMu jaBHOBENeRHHUYKOr 3aMMca Te A ¥ CYNPOTHOM HE MPOHIBOAE MPaBHO
J€jCTBO HApYIIFO HAYEN0 jeAMHCTBA NPaBHOT MOpeATKa NPOMHMCAHOT 0apeabom unana 4 u 194
cras | u 3 Ycrasa.
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Hapywwo je jep cHcTemckum 3akonom, 3axoHoM o Hacnelusawy, Huje npensibena

MoryhHOCT 12 ce JApYTHM 3AKOHOM MPONMULY APYradudjH OGNMUA YTOBOPE H YCNOBH 38 HHXOBY
NYHOBAKHOCT.

Hu oppenfa ynawa 137 cras 2 VYcrapa koja omoryhapa nopepaBame (2AKOHOM)
NOjeAWHHX TPEPOTETMBA APHKABHE BAACTH mpedyschMMma, yctaHomaMma, opraHM3anMjaMa ma
nojeausunMa, opae jasuum Oenexumuuma, He abonMpa saxoHogasua ofasese MoWTOBaHA
Hayena jeIHHCTBEHOCTH NPABHOT NOpeIKa.

OBakBuM pacnonyfienuM pelnermem JAKOHOAABAL j€ ¥ NPABHH NOPEJEK YHEO HECKIAN H
HEPEA, UITO H3a3HBA HECHOULBHBY [PARBHY HENIANOAY H HECHIYPHOCT.

[Nonasehu on ycramHOr Hauena BrnajaBHHe npasa W UWTHpanux onpenbu Ycrasa
ocnopede ogpenbe 3akoHa o jaBHOM GenexHHIUTBY, NO HAIDEM CYAY, HHCY Y CAFACHOCTH ca
oapenbom unane 4 H 194 crae | ¥ 3 Yerasa PenyBnuxe CpGuje.

Hmajylin uanomeno y BHay npegaakemo A2 Y CTABHA CYI NPHXBATH 0BY MHUUMjATHBY 34
OLIEHY CArJacaHoCTH O3Ha4eHHx ofpendH 3akoHa O jaBHOM OeNeRHHWTBY ca YcTapom
Penybnuke Cp6uje na no cnposenesom nocTynky goHece cnenchy

ONJAYKY

Vrephyje ce pa onpenba 82 cras | Tavka 6 u 7 3akoHa o jasHoM GenexuuwTey (,,Cll. rAacHHK
PC*, 6p. 31/2011 w np.) nuje y carnacHoctu ca Yerasom PenyBnuke Cpbuje.

NrPEZJAOT

3A OBYCTABY O] H3BPIIEKA NOJENHHAYHHX AKATA HJIH PAJLH
NPEIY3ETHX HA OCHOBY OCIIOPEHE OJIPEJIEE

Ocnopena ompenfa cTBopuna je auxoToMujy obnamfiersa W AYAHOCTH TAKO LWITO je
NOpea Cyla K40 APWABHOI OpPraHa OBNaCcTMIA M MnojeauHue, jaBHe OenemuHKe, K40 HOCHOLE
jaBunx osnamhera, ga Bpue OBEPY WCTOBETHHX YFOBOPA K3 HACAENHOT NMpasa W Npely3HMajy
Ipyre pamme Koje CKYMa ca OBEPOM THM YrOBOPHMS [ajy NMpaBHO IejcTBO HACNENHO — NpaBHHX
yrosopa kao WHCTHTYTA JakoHa o Hacnehusawy. [Ipu Tome onpenbe w3 unaxa 184 cras 2 u 195
crag 2 3akowa O HacneljHBalmy Te YrOBODE OBEpEHE O CTPAHE jABHMX OEneKHMKA 4HHE
HuwTaesM | ofpHyre, ogpenfa unana 82 craB 3 3akoHa 0 jaBHOM DGENENHHINTBY HCTOBETHE
YroBOpE OBEPEHE Ofl CTPaHe CyaHje YHHH ,Be3 npasxor agjcTaa”.

OBakso cTalke TIPaBHOT NOPEAKA OTBOPHNO je MOTYRHOCT NO3MBaLA HA HHIITABOCT
MPEAMETHHX YTOBOPE Y CBAKOM CTy4ajy.
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Hmajyhu y sumy ma 64 no npupomm ctsapu H3BpLIaBARKE ocnopere oapenbe 3akoHa
MOrJ0 H3a3BATH LITETHE MOCAECAMLE NO MMOBMHCKA npasa rpaliawa koje ce He OW Morne
HAKHAMHO OTKNOHHTH CBEHTYAIHMM  YTBDIHBAMGEM HEYCTABHOCTH M HACTYNAIEM NPABHHX
nocneauua yTBphHBAMA HEYCTABHOCTH, K80 M fia jé Y MpaBHOM nopeaky Beli cTeopeHa
xoHDY3Hja koja cama no cebu He Mowe GHTH pelleHa apOuTpHpameM CaMHX CyZ0Ba,
npe/naXeMo f1a YCTaBHu Cy/ Ha ocHOBY oapenGe unaua 168 cras 4 Verasa H onpenbe unaua 56
cTae | 3akona o YcraBHOM cymy, DO NOHOWEH& KOH&YHE OLTYKe, OGYCTABH OA H3BpIIeRa
fojequHauHe aKTe WIH pajme Koje Gu GHie npexysere Ha ocHOBY onpende unana 82 cras |
Tauka 6 u 7 3aKoHa o jaBHOM BenekHHIITEY.

3a CPIICKO AJIBOKATCKO JIPYILITBO

no opnawhemy

ansokatr Jlywan JI. Bpatuh

R

¥ Beorpany 22. cenrrembpa 2014. roXiiie
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#a,  AIBOKATCKA KOMOPA BEOTPAJIA
|§ Fﬁgri{h“"_ %E’! Heuancka 13, 11000 beorpan, Cpouja
“‘3\;@ oy Tenedonn :011/32-39-805, 011/32-39-846 Fax: 011/ 32-39-875
T e-mail: advokatska. komora.beograda@gmail.com
bp: 48242014 -

25.09.2014. roamue

CAOINITEE MOBOJOM MPOTECTHOI CKYIIA A/IBOKATA
Y BEOI'PAJLY 25.09.2014.

Carnacio ogayun Cryvnwmune Ansokatcke komope beorpaga oapwane nana 20009.2014,

L roaMHe, y opraiusaunin Ajsokareke komope beorpana, nana 25.09.2014. ronnHe, 0apKaH je npoTecTHH

ckyn Georpanickux aneokara sa [lnaroy nenpen llanare npasae, v beorpany oa 12,00 no 13,30 vacosa.

IlpoTecTHn CRYN OApMKaH ]e pand NoAplKe aaBoKaTHMa W o0aBellTaBarkd JABHOCTH Y BEIH
NPeKHLE Pata 10 KOra jé 100 K40 NOoCelHUa JOHOWERka W NPUMEHE NPONHCE ¥ BE3H ONOPe3HEaA
obpauyua qonpunoca ansokarta ¥ Cpbuju y 2014, roamnu no cronama koje cy BUILECTPYKE ¥ OAHOCY Ha
CTOINE KOJE CY NPHMEHBAHE ¥ PAHH]HM NOIHHAMA KA0 H 1OHOLUEHEM JAKOHA M HIMEHA H JI0NYHA TaKOHa
0 jaHoM DeNeskHHIITBY: NPOMETY HEMOKPSTHOCTH, BAHMADHHYHOM NQCTYNKY H OBEpABalsY NOTTIHCE,
PYROMHCE W NPENMca, KOJMMA €& CavynibiBakhe CBAX NUCMEHA O/l CTPAaHe ajJBOKATA ¥ BEIM NPOMEeTa
HENOKPETHOCTH M3Y3HMA]Y H3 HLALIEHHOCTH 41BOKATA W NPEHOCE Y HCKILYWHBY HAUIEHHOCT JABHHX
DenewHHKa.

[poTeTHoM CKYNY NPUCYCTEOBANO & MPeKD JIBE XWRAJAE a/BOKATa HA KOME je Henpe:
Ansokatcke komope beorpaga rosopuo unad Ynpaswor oadopa agsoxar Panocnas [yja Heawh, a
uenpen Aasokarcke komope CpOuje npeacennnk JparoeyG hophesnh.Cryn je orsopHo W 3aTBOPHO
anpokar paran bpajep, unan ¥Ynpasnor oabopa Aasokarcxe komope beorpana.

AJIBOKATH CV AKRNAMALMIOM NOLAMKAIM CBE OLNYKe, CTABDEE W 3JdK/bYYKE KOjE j@ A0HeNa
AJBokaTCka KoMopa beorpana, kao u Aasokarcka komopa Cpiuje, v B€3H €4 HABCACHHM NPONHCHMA, &
HEPOUHTO 1a:

. Anasokarti beorpana 3axTeBajy 4@ ©e N0 NHTHOM MOCTYIKY H3IMeHe oaropapajyhi
JAKOHM, TAKO 14 CBA MUCMEHA KOJa Ca4MMHM AZLBOKAT W HA HbHX CTAEH CBOJ NEYat, jaBHi
GenesHULM caMo oBepaBajy, kao 1 1a ce Opuiny oapende KojuMa Ce Ha JaBHE DANCKHNKE
npexoce oenawherna cyaa i Aaje NPaso Aa Npel CYA0BHMA JCTYNA]Y CTPAHKE NOROJ0M
HCNpaBa Koje Cy Camu CAUHHHIN;
Anpokati Beorpana 3axtemajy Ja OCHOBHLE 33 NAYILANHO ONOPEIMBaie H oDpauyH
nonpunoca aasokara y CpGujn y 2014, roannn Gyne 3a 10% mama 0,1 0CHOBULA Koje CY
npHMersnaate 3a ceakor agsokara y 2013, roannn:
Ansokari beorpana rTpame cmedy MuHuerpa npasile r.Hukone Cenakosuha aGor
Hevenene peopme npasocyha, npeanaratba HEYCTABHIN 3aK0HA W 3000 HHILEHNLE 14 j¢
N103BOHO THCKPHMMHALLH]Y A/IBOKATA ¥ OJHOCY Ha jaBHe Denewnnge;
4. Anporatn beorpana Hacrasalbjy ca NPoTECTOM nyTeM 00YCTABE PALa A0 HCNYHEHa CBHX
saxTeBa carnacHo oaaykama Ceynwrtude  AK Cpbuje oa 13.09.2014. roamse w
Crynuwrire AK beorpaaa on 20.09.2014, roauue:

b

[

VIPABHH OJIBOP
AIBORATCKE '()MONT&EO{"QF\}TA

A\ o
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AJIBOKATCKA KOMOPA BEOI'PAJIA

JHeuancka 13, 11000 beorpazn, Cpbuja
Tenedonu: 011/3239-805, 011/3239-846, Fax: 011/3239-875
e-mail: adv.komora.beograda@gmail.com

Bpoj: 4863/2014
26.09.2014. rogaHe
BAJXHO OLABELLTEILE

Jana 26.09.2014. roauue oxapsxkad je cactaHak ca mornpencexnnikom LILb-a,
Munwesom Bennmyom, xome cy npucycrsoann npeacensnk AKC Jparomyd hophesuh,
yaan YO AKDB Pagocnas Heanh u apsokar Hrop INantenmh, Ha koMe cy pasmarpana
tekyha nurama noposoM npotecta aapokara beorpana u Cpouje.

Hagenenn ajsokatu cy obasectund notnpeacegnuka LlIb-a o oxpxanoM ckyny
25.09.2014.roqune, o pearopamy aaBokara M o 3axtesuma ynyhemum Bnamm PC,
Munucrapersy [pagae 1 Munucrapery ¢unancuja. Takohe cy ra ynosnanu o 3akony o
jaBHHM OeleKHUIHMA H OCTATHM mpartehiiM 3aKOHHMa KojuMma je 90% auBoKaTcKor [ocia
HPEHETO HOTApHMA.

YroosHanu cy ra M O ONpaBIaHHM 3aXTeBUMa ajaBOKara 300r €HOPMHO BHCOKHX
HOpecKHX 00aBe3a Koje ¢y ¥ OAHOCY HAa OPeTXOHY rojuny ysehane n 1o 300%

Hain caroBopHHK TIPY:KHO je TIYHY MOJpIIKY agpokatuma beorpana u Cpbuje u odehao
na he Ha cactanky npenaceanuurrsa LB y nonenemax 29.09.2014.rogune 6utu ynyhen
gonue Brmamw PC m MuHHMCTapcTBY TpaBle Ja C€ aJBOKaTan MOpajy CMarTpaTtH Kao
paBHOMpABHA CTPaHa y pasroBOpPHMa, Ja ce IpeMa bHMa He MOMKe MOCTYIATH ca IO3MLHje
CHjie M [a j€ HEeOIXOAHO HOTpeOHO Ja ¢e OAPKH OKPYIIH ¢To Kome he mpucycTBOBaTH U
HajeHIH npencragHuiy 11 [B-a.

Onwry yrucak je ca osor cacraHka la EBpomncka acondjanuja ajgBoxaTta HMa MyHO
pasymeBaibe M [pY)Ka [YHY [OAPLIKY ONpaBlaHHM IpoTecTHMa aiaBokara y beorpany u
Cpbuju 1 na npodnem Tpeda pellnTH Ha 3a8T0BOBCTBO 00€ CTPAHE, a HE MPHTHCKOM JPIKaBe U
NPETH0M 8JIBOKATHMA.,

bes o63upa mrto je Bmama PC ofycraBuna o u3Bpuiera YNyTcTBO AJBOKaTCKe
komope CpOnje 3a mocTyname afBoKara TOKOM IIPOTECTa, i TO IUTO Ce Y MEeAHjHMa I0jaBbyjy
cpakojake Je3sMH(oOpMalMje, HA CKymy oJpxkaHoM Ha mnmartoy ucnped [lanmate npasze
25.09.2014.roauue y npueycrsy npeko 2000 angokara, J0HeTa je 0JUIYKa Jla ce ca NpoTecToM
HACTAB/bA 10 MCIYHEeHha ONPaBIaHMX 3aXTeBa aJBOKaTa M 1a Cy CBM aJBOKATH [YXKHH [d
NOLUTYjy OJUIYKE IPETX0IHO OAP/KaHHX CKYNILTHHA aIBoKaTa U OpraHa yrpase.

Vupasuu on6op AK Beorpama mosmBa cBe cBOje WIAHOBE 4@ HCHOLUTY]Y OILYKE
HajBHIIHX OpraHa cBoje acollHjallije, jep ce Halase Ha NPEKPEeTHHUHM H3Mely mpeTme ynyhene
O CTapHe BIACTH M 04yBama NpoQ)eCHOHATHOT JOCTOJAHCTBA, OJHOCHO pelieHa
er3uCTeHIMjATHHX IHTaba, HMajyhe y By npeBrcoka nopecka ontepelierba U 3aKoHe KOjHMa
UM ce yekpahyje npaso Ha pam.

3A
YIIPABHH OLOP
AJIBOKATCKE KOMOPE BEOI'PAJIA

VY o
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Tomucnas Hequh

[TO3OPABHA PHUJEY KOHI'PECY AIIBOKATA CPBHJE
OIOPXAHOMY ,CABA IEHTPY* ¥ BEOTPALLY
8. OKTOBPA 2014. TOOUHE

[TomToBaHe KOJETUHULIE U KOJIEre,

Hparu npujaressy,

Osgje cam pa Bam npeHecem nosgpase U ocjehama cOMUAapHOCTH afi-
BokaTta lIpHe T'ope y Bamum Hanopuma fa cayyBaTe HE3aBHUCHOCT U CaMO-
CTQJIHOCT afBOKaType, npodecHje Koja je rapaHT 3alUTHUTE Mpasa U cr1odope
YOBj€EKa.

ConupapHocT ca Bama MCKa3aly CMO ¥ 'y TEXUM BpEMEHHMMA Hallafla Ha
npodecujy Kojoj mpunagamo, jep Gens unda sumus.

3ajenHo cMo dwid, Kao yApy)KeHa acouujalyja, y OKBUPY AIBOKATCKe
Komope beorpana cse o 1972. ronguHe. 3ajefHO CMO OUIIH U Y BEJIMYAHCTBE-
HOM TpoTecTy AzBokaTcke komope Cpbuje y HoBeMdpy 1996. rogune, 360r
HeNpHu3HaBama pesyiTaTa nodjese ONO3HWLMje Ha JIOKAJHUM H3Dopuma.
3ajengHo cMo 3a ctonaoM y [loaropunu nornucanu Cropasym J1a CI0D0JHO
MOXXEMO TOCTYIIAaTH IIpe] CyAoBUMa 00je OpKaBe, ¥ TO OGMax HaKOH U3Ijia-
caHe camocrtanHocty LipHe I'ope Ha pedepennyMy. 3ajelHO CMO U cana Kaf
Tpeda OpaHUTH ysory ajBOKaType y NOCTyNKy yTBphHUBama mpaBae u
onpehuBamy BEHOT MjecTa, yJIOTe ¥ 3Hayaja y CTBapamy IpaBHE Ap)KaBse.

A,I[BOI(aTI/I, IMMOCJIEHUIIH ITpaBle

[Tpodecuja HaM je yUyHMHHUIIA YaCT, allkl U CTaBUJIa BEJIMKHU TepeT Aa Oy-
IEMO y C1y»k0M IIpaBJe, BEHHW BOJHUIIM Ha Bj€YHO] CTa3| 3alUTHUTE [IpaBa U
c10doja 4yoBjeka U rpahaHa. 3awrturte ciabor of MOhHOT, CHPOMAILHOT Of
Ooraror, rpahaHiHa 0 CaMOBOJbE BJIACTH, aJIM U Hallle 0daBe3e Jja ce Of Te
CaMOBOJbE BJIACTH LITUTHMO, YyBajyhu JOCTOjaHCTBO cBOje mpodecuje. Texak
je To Tepet, koju Tpeda usHUjeTH kpo3 decryhe MOMUTHKE U BIACTH, IO BpXa
IUIAaHUHE KOja ce 30Be #ipasnda gpiasd. Ha Tom BpXy 3y0ipa npasne odacjasa
Jpynie ca dmarofgeTvma BaflaBUHE yXa MPaBUYHOT 3aKOHA.

Y noctynky yTephuBama npasge, 3aHeMapJbUBO je Malu Opoj ciaydyajesa
y KOjUMa He y4decTByjy afBokaTH. Of CBUX NPHUPOJHHUX IIpaBa: IpaBa Ha
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YKUBOT, CJI0D0/Ty, UMOBUHY, YaCT ¥ JOCTOjaHCTBO, MMPaBa Ha MPaBUYHO cyherme
Y 3alITUTy UHTEJEKTya/IHE CBOjUHE, C8d id tipasa Opanu ageoxdili. bpanu
WX, y IPBOM pely Npex CySOBUMA, TI03HaBalkeM MPaBa, JIOTUKOM, OBKHOIIhy
U KyJITypOoM gujanora. Hemepssupa je yiora agsokaTa y OCTYTKY YTBphrBama
npasje, jep afBOKaTCKa PHjed, BeroBy MOAHECLH, Kao OLITPO KOIJbe JOTUPY
1o nyOvHe UCTUHE, NONCTUYYhH Cyq Ia DOHECe 3aK0HULY UpasegHy Upecyygy.
OHa je onuuewe BlafaBUHe ITpaBa, TeMe/b JyXa 3aKOHa. AKO je c1000oHO U
HEe3aBHCHO CYICTBO, d jeciiie, TEMesb TeMeJba NTpaBHe [p)KaBe, OHZA je afiBo-
KaTypa weH Hocehu cTyd 3amTuTe ciodoja v mpaBa. M3 u3naramwa Koja cam
4yyo, a KOja caM M MpHUje 3HaOo, 3aK/bydyjeM [Ia MOCTOje TEHAEHIHje pyliemha
TOT CTyD, @ TUME U pyllewe MpaBHe ApKaBe. YCTaB U 3aKOHHU rapaHTyjy He-
3aBHCHOCT ¥ CAaMOCTAJIHOCT afiBOKaType, ajli OCOPHA BJIACT je He NMpHU3HAjE,
a TMMe PYyIIY IpaBHY Ap»KaBy. AKO NO3BOIMMO Ja Taj Hocehu cTyd magHe,
nomnycruhe U TemMesbH, a cpyminhe ce ¥ KpoB NOJ KOjUM rpal)aHuH Uma To-
IUVIMHY U CUTYPHOCT 3alUTUTE CBOjUX MpaBa. OBO IUTO CaM peKao HUje HULITA
HOBO, jep je D10 U TeXUX HacpTaja Ha afABOKATYpY.

Ho, xako peue yBakeHu Koisiera Bembko ['yDepuHa, kora HakajocT He
npumehyjeM osnje mely Bama, fipotiagane cy gpmase u ydpcimsd, anu je ag-
eoKawWlypa ouiciuajana.

Oncrahe u camocTaiiHa U He3aBUCHA agBokarypa Cpduje y3 op-
Ba)XHYy Baury ondpaHy BeHOI JOCTOjaHCTBaA, MjECTA U YJIOTE Y 3aLITUTH
MpaBa ¥ CJI000Ja YOBjeKa, y 3alUTUTH MpPABHE OpXase. Y TO HME,
xenuM Bam ycmjex u nmo3apaskaM Bac crapum nosgpasom: Dura lex,
sed lex.
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AJIBOKATCKA KOMOPA CPEUJE
Jeuancka 13, 11000 beorpan, Cpanja
Tenedonn: +381 11 32-39-072, Fax:+381 11 32-32-203
e-mail: a.k.srbije(@gmail.com, komora@sbb.rs

Bpoj: 1077/2014
09.10.2014

Konrpec ansokara Cpbuje Ha sacenary oapxadom 08.10.2014., kome je npHcycTBOBaNno suwe o
4000 agsokara, Ha ocHOBY 4naHa 66. 3axona o agsokatypu (,,CnymGenn raacunk PC* 31/2011, 24/2012-
OYC) u unana 19. Cratyra Ansokarcke komope Cpbuje (,,CnyxGenn rnaciuk PC* 85/2011, 78/2012,
86/2013) jennornacHo je aoHeo:

ONJYKY

Konrpec ansokara y CpOujn ¥ uenoctd octaje koa oanyke CKyNIITHHe AIBOKATCKE KOMOpe
Cpouje 6poj: 895-3/2014 on 13.09.2014. opranu3auuji npoTecTa aaBoKara ca 0GyCTaBOM pajla H 3axTeBa
1eHO cnpoBoljerse 10 HeNybera CBHX NOCTAB/LEHHX 3aXTena:

I
1. Ansoxati CpOuje 3axTesajy 1a ce no XHTHOM MOCTYIKY H3MeHe oapenbe:

-3axoHa 0 jaBHOM GeneAHHLITBY,

-3aKoHa O MPOMETY HEMOKPETHOCTH,

-3akoHa 0 H3MEHaMa W IoNyHaMa 3aK0Ha O BAHNAPHHYHOM MOCTYNKY,
-3akoHa 0 OBepaBamy MOTNHCA, PYKOMHCA M Npenkca

Tako Wro fie ce y onpenbama HaBeleHNX 3aKOHA NPONMCATH Aa CBA NHCMEHA KOje cauMHM AJBOKAT i HA
HHX CTaBH CBOj MevaT, jashH GenesHulUM camo OBepaBajy, kao W Tako wro he ce Gpucatu onpenGe
KOjiMa ce Ha jaBHe GenesHNKe NPOTHBYCTABHO NMpeHoce oBnawhiera cyfa 0 NPOTHBYCTABHO J1aje NPaBo
J1a 33CTYNajy cTpaHKe Npell cy0M MOBOJOM HCNPaBa KOJe CY TH jaBHH BenesHMULH CaquHHIHIIH.

2. Ansokarn Cpbuje 3axtesajy na ce no XuTHoM noctynky Gpuwe oapenfa unana 2 3akoHa o
n3MeHaMa 3aKoHa O HIBpLUSHY K obc3belermy.

3. Anpokarn CpOuje 3axresajy ma ce Haupr sakoHa o Gecnnathoj npasioj momofin oamax
nosy4e W3 npolelype AOHOWEHA PaaH OTKIalkalka HEYCTaBHHX oipenabda W ycarnawapawma ca
nocrojelinM NpasHUM NOPETKOM, a Npe ¢Bera, ¢a 3akoHOM 0 aJBOKATYPH, Y3 cnposoljese jaBHe pacnpase
CTPYHHE jABHOCTH.

4. Ansokatn Cpbuje 3axTesajy na 0CHOBHUA 32 NAyILANHO ONOpe3nBatbe M oGpauyn AonpHHOCa
ansokata y CpGuju y 2014, Gyne 3a 10% mawa o1 ocHoBHUA KoOja je yTephena 3a crakor ajBsokata y
2013. roaunm, a umajyhin y BHAY: HenocTojara MH(IALMjE, CMatberba MNaTexkHe MONH CTAHOBHHLUTEA,
KONanca NpHBpe/e, ONWTEr PacTa He3anocNeHOCTH H TEWKOT eKOHOMCKOP CTalha ¥ 3eM/bH, a noceGHo
wro je noyes oa 2010. na no naWac oTemaH M owemorylieH KOHTHHYMpan pan ajBokarta 36or
BHILECTPYKHX PeopraHH3alija cynosa M WTO jé [OLIO A0 EHOPMHOT CMakeia Nocia aasokata 36or
yBoljersa HOBHX npasocyaHMX npodecuja — jaBHuX GelexHiuka, HIBPLINTEbE, NOCPEAHUKE ¥ NPOMETY
HEMOKPETHOCTH M J1P., KA0 W [1a ce Mopecka MOoMMTHKA NpeMa alBoKaTHMA Y HAPEIHOM MepHOLY 3acHUBA
Ha jacHum M oipelienum kpuTepHjyma koju he ce yrspamtd y gnorosopy Himeljy MunncrapeTea
{mnancuja, MunneTapeTsa npasie n a1BokaType.

4. Ansokatn Cpluje Tpawe cmeny Munnctpa npasae r. Hukone Cenakosuha aGor ueycnene
pedopme npasocyha, npeanararka HeycTaBHMX 3akoHa i 300r YHeHHLEe 1a Huje oapxao oGehaiwe 1aTo
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aJBOKATYPH Ja ajBokati Hehe OHTH AHCKPHMMHHCAHW ¥ OHOCY Ha jaBHe OenemHHKE Ha HAUuMH Kako je
TO YHHEEHO ¥ HANPE NOMEHYTHM 3aKOHHMA.

1
Kourpec ansokata CpGuje ynyhiyje npeanor YcrasHom cyay Penybauke CpOuje ma no
XHTHOM MOCTYNKY JOHece ONAYKY [0 CBMM MONHETHM WHWLMjATHBAMA 33 OUEHY YCTaBHOCH M
JAKOHHTOCTH Apeadn 3akoHa o jaHoM OelemHUIUTBY, 3aKOHA O MPOMETY HENOKPETHOCTH, 3akoHa o
uaspwensy H ofezbeherby, 3aKoHa 0 BAHNAPHHYHOM MOCTYIIKY.

I
Angsokarypa CplHje je OTBOpeHA H CNpPEMHAa 38 NOMETAK CTBAPHHX H KOHCTPYKTHBHHX
nperosopa ca Munuctapcteom npasie Peny6nuke CpGuje o CBUM MUTaHHMA KOJH CY HENOCPEAHH NOBOA
33 NOYeTaK NpoTecTa A/IBOKATA ca 0BYCTABOM paja.

Ansokatypy CpGuje he y nperoeopHMa nNpeicTaB/bATH NPEACEAHHUH AJIBOKATCKE KOMOpE
CpGuje 1 aaBOKATCKHX KOMOPA Y HEHOM CACTABY M YnpasHu oabop AnsokaTcke komope Cpluje, kao
NeranH| W NErHTHMHH OPraHH KOJH YWHBAjy NyHY NOAPLIKY unaHosa Aasokarcke xomope Cpbuje n
aJIBOKATCKHMX KOMOpa ¥y cactaey Aasookarcke komope Cpiuje.

TIPEJICE/IHH
ATIBO ATEKED
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