LEGAL PROFESSION ACT
(“Official Gazette of RS, no. 31/2011 and 24/2012 - Constitutional Court Decision)

I - BASIC PROVISIONS 

Subject of the Act 

Article 1 

This Act regulates the legal profession, conditions for the practice of law and forms of attorneys-at-law work, rights, duties and responsibilities of attorneys-at-law and law trainees and the organization and operation of bar associations. 

This Act needs to be assessed as to whether it meets the criteria of EU laws before Serbia’s accession to the EU, and in particular the requirements of the sectoral lawyers’ directives on temporary services (77/249/EEC) and establishment (98/5/EC). Other directives such as the general services directive (2006/123/EC) and directive on the recognition of profession qualifications (2005/36/EC), and the jurisprudence of the Court of Justice of the European Union, will also be taken into account. 
The most important preliminary point to be made is that lawyers’ activities are treated under European law as a service like any other. This has long been settled by law and jurisprudence:

•
The Reyners case (Case 2/74) of over forty years ago settled that lawyers are subject to the free movement provisions of the Treaty. The case concerned a Dutch national was refused entry to the Belgian legal profession because of his nationality. The argument that lawyers should be exempt from the free movement provisions because they were associated with the exercise of official authority (a permitted exception) was refused, because the Court held that the majority of lawyers’ work was not to be considered part of official authority, and the small part that might be could be separated out as a different activity.

•
The Services directive of 2006 (2006/123/EC) confirmed that legal services are services able to be regulated by EU law, including also by the provisions of that directive. This is not expressly stated in the directive, but is clear by implication since it excludes from coverage those matters  already covered by the lawyers’ directives – see, for instance, Article 5 para 4, and Article 16 (4). This interpretation (of coverage by the directive of those aspects of legal services not within the existing lawyers’ directives) has been agreed by all EU bars as the correct one. 

•
The Wouters case (Case C-309/99) decided that a Bar is an ‘association of undertakings’ for the purpose of competition, and so its decisions must comply with competition law. The case concerned a Dutch lawyer who went into partnership with a firm of accountants, in contravention of the Dutch Bar’s rule against multi-disciplinary partnerships. The question to be decided was whether such a rule contravened EU competition law by restricting the kind of entities which could compete in the legal services market. The Court found that in principle Bars were subject to competition law, and that legal services were an economic activity subject to competition law as well – but that the Bar could nevertheless breach usual competition principles through regulations ‘ for the proper practice of the legal profession’.

•
The Šiba case (Case C‑537/13) settled that a contract for legal services between a lawyer and a client should be treated like any other service contract for the purposes of Directive 93/13/EEC on unfair terms in consumer contracts. The case concerned a failure by a client to pay her lawyer for legal work related to her divorce. She complained that she had not been given the protection of the 93/13/EEC directive. The Court found that a lawyer-client contract for legal services was like any other consumer contract and so subject to the directive.
Autonomy, independence and public importance of legal profession 

Article 2 

Legal profession is an independent and autonomous activity of providing legal aid to physical and legal persons. 

Autonomy and independence of legal profession is provided by: 

1. independent performance of the legal profession 

2. the client's right to free choice of attorney-at-law 

3. organization of attorneys-at-law in the Bar Association of Serbia and bar associations within it, as autonomous and independent organizations of attorneys-at-law, 

4. adoption of general legislation by the bar associations, 

5. deciding on admission to the legal profession and the termination of the right to practice law. 

Subject of legal profession 

Article 3 

 Provision of legal aid under Article 2 Paragraph 1 of this Act includes: 

1) providing oral and written legal advice and opinions; 

2) writing petitions, requests, suggestions, applications, legal remedies, and submissions; 

3) drafting contracts, testaments, settlements, statements, general and individual acts and other documents; 

4) representation and defense of individuals and legal entities; 

5) mediation for the purpose of concluding a legal transaction or the peaceful settlement of disputes and contentious relationships; 

6) providing other legal aid on behalf of national or foreign physical or legal persons, based on which to exercise their rights and protect freedom and other interests. 

Definition of Terms 

Article 4 

Certain terms used herein in this Act shall have the following meanings: 

1) Legal profession is conducting attorney-at-law activities;
2) Attorney-at-law is a person who is registered in the directory of attorneys-at-law and took the Bar oath and practices law; 

3) Applicant is the person who made the request for registration in the directory of attorneys-at-law, until he is entered in the directory of attorneys-at-law and has taken the Bar oath;
4) Competent Bar Association is the Bar Association in which directory the attorney-at-law is registered; 

5) Client is a physical or legal person who contacted an attorney-at-law for legal aid and a person who is represented or defended by attorney-at-law;
6) Representation is representation or defense;
7) The Code is the Code of Professional Ethics of attorneys-at-law;
8) Tariff 
is the schedule of the rewards and fees for attorneys-at-law work; 

9) Local attorney-at-law is an attorney-at-law who is a citizen of the Republic of Serbia; 

10) Attorneys-at-law directory is the directory of attorneys-at-law who are citizens of the Republic of Serbia; 

11) Register A and B of the directory of attorneys-at-law is the directory of attorneys-at-law who are foreigners;
There will need to be a directory for European lawyers (Register E?). This will need to be kept by whichever body is responsible for the keeping of lawyers’ registers in the same manner as directories for local lawyers. This will have a financial impact on the bar(s) concerned. On accession, the Serbian Bar will be invited to join the Find-A-Lawyer search engine located on the European Commission’s e-justice portal (https://e-justice.europa.eu/content_find_a_lawyer-334-en.do). This joins the bar’s electronic directory to an EU-wide search function. Search categories include area of practice and languages spoken, along with location and name. The CCBE is currently developing this facility further through an EU-funded project, Find-A-Lawyer 3, and the Serbian Bar might find it useful to send a representative to these meetings so as to prepare itself for future changes.
For the purposes of planning for the future, the Serbian Bar should be aware that the CCBE is also using the electronic Find-A-Lawyer directories for the purposes of verifying the role of a lawyer in cross-border electronic proceedings (the Find-A-Lawyer 2 and 3 projects, in combination with e-CODEX). Given the direction in which the world is travelling - more and more business on-line - it is clear that the management of these electronic directories (making sure that they are compatible with EU systems, ensuring that the information held is flexible towards changing trends and information needs) will become a core business of the Bar. Decisions should be made early on about how this can be most efficiently managed – for instance, whether it should be centralised, what kind of compatible software to use, etc. 

12) Directory of joint law offices is a directory of registered joint law offices;
13) Directory of partnership law offices is a directory of registered partnership law offices; 

14) Law trainee is a graduate lawyer listed in the directory of law trainees, who is performing the exercises for trainee lawyers, trained to work in the legal profession; 

15) Directory of law trainees the register of law trainees to be trained for work in the legal profession. 

II CONDITIONS FOR ENGAGING IN LEGAL PROFESSION
The right to be an attorney-at-law 

Article 5 

The right to practice law is acquired by passing a decision on registration in the directory of attorneys-at-law and by taking the oath. 

The procedure for obtaining the rights to be attorney-at-law is initiated by the request of applicant for the registration in the directory of attorneys-at-law filed to the bar association in which territory the law office of applicant will be. 

Conditions for registering in the directory 

Article 6
(1) Who must be registered in the directory?: These are the ways that an EU lawyer will, on accession, be able to practise in Serbia, and so be registered:

(i) the EU lawyer who is practising under home country title while established in Serbia under 98/5/EC; 
(ii) the EU lawyer who has gained access to the Serbian title under either:

(a) the Professional Qualifications Directive (2005/36/EC) by taking an aptitude test or undergoing a period of adaptation; and 
(b) the Establishment Directive (98/5/EC) Article 10, by being established in Serbia for three years (this lawyer will already be registered as an EU lawyer, but will move from the European register to the register of local lawyers). 
The lawyer in (i) is not a Serbian lawyer, and will have to be registered on the European list mentioned above – that lawyer is dealt with in (2) immediately below. The lawyer in (ii) has become a Serbian lawyer through the fast-access routes permitted by the two directives, and will have to be registered on the existing list of Serbian lawyers, but without most of the conditions (for instance, 1) – 4) and 9) etc.) mentioned in the list of conditions below. The two routes will be described under Article 13.
(2) Conditions for registering EU lawyers practising under home title: there are conditions for registering European lawyers who practise under home title, which are different to those listed here, and those listed under foreign lawyers. There are very few conditions, and they will have to be listed in the Act – see Article 3 para 2 (98/5/EC):

‘The competent authority in the host Member State shall register the lawyer upon presentation of a certificate attesting to his registration with the competent authority in the home Member State. It may require that, when presented by the competent authority of the home Member State, the certificate be not more than three months old. It shall inform the competent authority in the home Member State of the registration.’

Beyond this basic requirement of a certificate from the home bar, there are four more which are implied by other provisions of the directive:

1.
the person must be an EU national

2.
the person must be a lawyer with one of the listed titles

3.
the person must have valid professional indemnity insurance

4.
the person must not be practising within a forbidden legal structure

It is not permitted to go beyond those conditions and add more (such as Serbian nationality, general health and full working capacity etc. – see, for instance, Case 506/04 Graham J. Wilson v. Ordre des avocats du barreau de Luxembourg (19 September 2006). 
(3) Consequences of different conditions for local and European lawyers: If you keep the conditions below for just Serbian lawyers, it will be more difficult for a Serbian lawyer to gain registration on the local list than for a European lawyer. Member States which have had such stricter conditions for their own lawyers have found that their nationals migrate to another Member State to qualify, and then come back to register as a European lawyer in their home state, thus undermining the local list (forum shopping) – see, for instance, (Case C‑118/09) Koller. Therefore, it is wise – but not compulsory - to ensure that access to the local list and to the European list is subject to broadly similar conditions.
(4) Services directive: Article 16 of the Services Directive (2006/36/EC) forbids No. 9) below to be used against EU lawyers coming into Serbia when it is a member of the EU, because among the prohibitions is:

‘a ban on the provider setting up a certain form or type of infrastructure in their territory, including an office or chambers, which the provider needs in order to supply the services in question;’

(5) Competition law: Consideration should also be given to the question of EU competition law. Access to the profession cannot contain unjustifiable obstacles which prevent the number of lawyers increasing, so reducing the competition to existing lawyers. The only one below which I believe  may cause a problem is No. 9), which makes it a pre-condition to have a convenient workspace – this may be seen as an unjustifiable obstacle for young, poorly resourced candidates. It is already banned – see above – for incoming lawyers from other Member States, and so may be struck down as anti-competitive even among Serbian lawyers. This is particularly the case now when a lawyer can practise fully from a lap-top anywhere in the world. Another issue which may cause a problem is the fee which has to be paid by a candidate for the Bar to become a member, particularly if the fee goes beyond the actual administrative cost of the procedure for admitting someone to membership – it may also be then be considered an anti-competitive obstacle to widening membership.
(6) Serbian lawyers migrating: All the above – and most of the comments throughout the document - relate to EU lawyers coming into Serbia. But Serbian lawyers will have the right to provide temporary services and establish law offices in another Member State. This right is guaranteed to them by the Treaty, and cannot be prevented by local measures. There are rules which will have to change accordingly if a Serbian lawyer is to take advantage of the directive and practise freely in another Member State – for instance, No 9) below which requires a lawyer to have an office in Serbia at all (since a lawyer should be able to stay on the register if he or she practises abroad without an office in the home state), Article 27, which forbids a lawyer from having more than one office, and possibly Article 37 if it implies that the lawyer practising elsewhere in the EU (and not in Serbia) is obliged to take out insurance nevertheless in Serbia. 
Conditions for making a decision on registering in the directory of attorneys, unless otherwise provided by this Act are: 

1) a law degree earned in the Republic of Serbia or a law degree earned in a foreign country and recognized in accordance with the regulations governing the University education sector; 

2) passed bar exam and attorney-at-law exam in the Republic of Serbia; 

3) citizenship of the Republic of Serbia; 

4) general health and full working capacity; 

5) lack of employment; 

6) no criminal record for a felony that would make an applicant unworthy of confidence for the practice of law; 

7) the absence of other registered independent activity, or the status of the statutory representative, the Director or Chairman of the Managing Board in a legal entity, member or the President of the Executive Board of a bank, representative of the state capital, receiver (bankruptcy administrator), procurator and person who is by employment contract banned from competing; 

8) worthiness of the practice of law; 

9) provided convenient workspace for the legal profession and the fulfillment of technical requirements in accordance with an appropriate act of the Bar Association of Serbia; 

10) at least three years have elapsed since the final decision to refuse the application of attorney-at-law to be registered in the directory of attorneys-at-law of any bar association within the Bar Association of Serbia, if the applicant has previously submitted a request which was rejected.

An applicant shall not be considered trustworthy for the advocacy by whose life and work, in accordance with generally accepted moral standards and the Code, one may conclude that he would not consciously engage in legal profession and preserve its reputation. 

Compliance with requirements for registration in the Directory of attorneys-at-law from paragraphs 6) and 8) of this Article the Bar estimates at its discretion. 

A candidate that was a judge or held a function in the office of public prosecutor for at least 12 years does not take the bar exam.
Proving conditions for registration in the directory of attorneys-at-law 

Article 7 

Article 3 para 2 of 98/5/EC lays down the conditions for what documentation may be demanded of an EU lawyer – see above. It is not lawful to go further.

Applicant is obliged to furnish evidence and information on meeting the requirements of Article 6 paragraph 1 subparagraphs 1) to 5) and subparagraphs 7) and 9) of this Act with an application for registration. 

 The Bar Association ex officio obtains other evidence under Article 6 Paragraph 1, subparagraphs 6), 8) and 10) of this Act.
Legal entities, state and judicial authorities and organizations shall, upon request give accurate and complete data needed for assessing whether the applicant meets the requirements of Article 6 Paragraph 1, subparagraphs 6) and 8) of this Act. 

Decision on the applicant’s request 
Article 8 

 The Bar Association may postpone making a decision upon the request until final disposition of criminal proceedings, if there is an indictment for a crime against the applicant for a criminal act that would make him unworthy of trust for conducting legal profession that came into effect. 

If the applicant meets the requirements of Article 6 Paragraph 1 of this Act, the Bar Association decides on registration in the directory of attorneys-at-law. 

 Bar Association shall reject the request for attorneys applicants who do not meet one or more of the conditions laid down in Article 6 Paragraph 1 of this Act. 

 On the decision under paragraph 3 of this Article the Bar Association shall promptly notify the Bar Association of Serbia and all bar associations in its constitution. 

Attorney-at-law oath 

Article 9 

The Bar Association shall, within 30 days of the decision on the registration in the directory of attorneys-at-law, provide to the applicant taking the oath of law, subject to paying the costs of registration, and if he is a foreign national, provided that he has filed a proof on the signed contract of insurance against professional liability in the Republic of Serbia. 

(1) Insurance: The question of professional indemnity insurance will be covered more fully below under Article 37 of this law. Such insurance is dealt with by Article 6 para 3 of 98/5/EC:

‘The host Member State may require a lawyer practising under his home-country professional title either to take out professional indemnity insurance or to become a member of a professional guarantee fund in accordance with the rules which that State lays down for professional activities pursued in its territory. Nevertheless, a lawyer practising under his home-country professional title shall be exempted from that requirement if he can prove that he is covered by insurance taken out or a guarantee provided in accordance with the rules of his home Member State, insofar as such insurance or guarantee is equivalent in terms of the conditions and extent of cover. Where the equivalence is only partial, the competent authority in the host Member State may require that additional insurance or an additional guarantee be contracted to cover the elements which are not already covered by the insurance or guarantee contracted in accordance with the rules of the home Member State.’

The Bar cannot force an EU lawyer to take out local insurance. He or she can bring home insurance with them, which the bar must recognise. If it is not equivalent to the cover demanded by Serbia, the Bar can then require the EU lawyer to take out more to make it equivalent. The recognition of professional indemnity insurance cover from other Member States is a difficult task (written in a foreign language, different basis of cover, different liability law). The CCBE has issued guidance on a number of matters related to professional indemnity insurance, which can be read here: http://www.ccbe.eu/index.php?id=94&id_comite=61&L=0. 
(2) EU lawyers: EU lawyers cannot be treated as foreign lawyers. They are the equivalent of domestic lawyers. They cannot be subject to the same rules as foreign lawyers i.e. non-EU lawyers, unless of course foreign lawyers are treated in every way like EU lawyers in the first place. Foreign lawyers can only be non-EU lawyers. It is perfectly permissible (and sensible) for the Serbian Bar to keep in place its separate regime for foreign, non-EU lawyers – provided it is clear that it does not apply to EU lawyers – and in most jurisdictions this will have a different content to the requirements for domestic and EU lawyers.
(3) Oath: The EU directives say nothing about requiring EU lawyers to take an oath. It may be that, since it is not mentioned in the directive, the requirement of taking an oath for an EU lawyer would be struck down by the court, even though the wording seems to me quite unobjectionable.

 Attorney-at-law oath is taken before the Chairman of the Bar, or a person authorized by him.
Attorney-at-law Oath reads: 

"I swear that I will conscientiously perform the duties of attorney-at-law, that I'll in my work follow the Constitution, laws and other regulations, Statute of the Bar Association and the Code of Professional Ethics and shall in my acts and conduct protect the reputation of the legal profession." 

Decision on registration and ID
Article 10 

Bar Association on the day of taken oath, makes a decision on registration in the directory of attorneys-at-law and issues ID. 

Attorney-at-law ID serves as proof of being an attorney-at-law. 

ID contains the name and surname of attorney-at-law, his photograph, serial number and year of entry into the directory of attorneys-at-law, and other information relevant for determining the properties of attorney-at-law under the general act of the Bar Association. 

(1) EU lawyers identifying information: There are provisions in the directive regarding information relating to EU lawyers – Article 4 paras 1 and 2 (98/5/EC):

‘1. A lawyer practising in a host Member State under his homecountry professional title shall do so under that title, which must be expressed in the official language or one of the official languages of his home Member State, in an intelligible manner and in such a way as to avoid confusion with the professional title of the host Member State.

2. For the purpose of applying paragraph 1, a host Member State may require a lawyer practising under his home-country professional title to indicate the professional body of which he is a member in his home Member State or the judicial authority before which he is entitled to practise pursuant to the laws of his home Member State. A host Member State may also require a lawyer practising under his homecountry professional title to include a reference to his registration with the competent authority in that State.’

It seems obvious that Serbia should choose to exercise this right.
(2) ID cards: Regarding ID cards in general, the CCBE issues ID cards for European lawyers – see http://www.ccbe.eu/index.php?id=30&L=0. This is particularly useful in being more easily recognised across borders. Many Member States now use the CCBE card as their own national identity card, with the local bar information on one side, and the CCBE information on the other. Some bars use their cards to carry electronic information about their lawyers, which can be used on national electronic systems to access court files, say. 

The right to insight 

Article 11 

The authority conducting the proceedings may request a lawyer's ID from the person in front of him immediately prior to acting as attorney-at-law. 

In case of doubt on the status of the person who presents himself as an attorney-at-law, the authority conducting the proceedings may obtain from the relevant bar association needed information. 

Annulling the decision on registration 

Article 12 

The bar association which made the decision on registration or the Bar Association of Serbia according to the right of supervision, shall cancel the decision and a decision on entry, or just a decision on admission when the decision is not issued: 

1) If the applicant does not take the Bar oath in accordance with Article 9 of this Act;
See above re EU lawyers 

2) If after the entry in the directory it is established that requirements for enrollment were not met. 

The procedure for annulling the decision on registration is initiated ex officio or at application. 

Bar Association that made the decision and a decision on entry shall, without delay, within three days of initiating proceedings under paragraph 2 this Article the latest, notify the Bar Association of Serbia and the attorney-at-law against whom proceedings are instituted about the procedure.
Article 13 of the directive (98/5/EC) requires there to be close cooperation between the host and home bars. Therefore it would be wise in the circumstances of annulling a registration of an EU lawyer to inform the home bar. 

Admission without questioning conditions 

Article 13 

An attorney-at-law, who moves the law office from the territory of one to the territory of the other bar association within the Serbian Bar Association, is entered in the directory of attorneys-at-law of another bar association without questioning requirements for entry, except the conditions specified in Article 6 Paragraph 1 Subparagraph 9) of this Act. 

Attorney-at-law of Paragraph 1 of this Article is obliged to submit the request for removal from the list of attorneys to the Bar from which territory the law office moved because of the change of seats and offices and within 15 days after deleting file a request for registration in the directory of attorneys-at-law of the bar association to which territory the head office moved upon presentation of evidence under Article 6 Paragraph 1 Subparagraph 9) of this Act. 

If the attorney-at-law does not file an application for registration within the period prescribed in paragraph 2 of this Article, it shall be deemed to have terminated his right to engage in legal profession within the meaning of Article 83 Paragraph 1 Subparagraph 1) of this Act. 

Attorney-at-law listed in the Register B of the directory of attorneys-at-law - foreign nationals who is at least three consecutive years practicing law in the Republic of Serbia, is entitled to apply for entry in the list of local attorneys-at-law without examination of the requirements for entry.
EU lawyers are able to move to the list of local lawyers (as opposed to the European list) in two ways, as previously explained. The routes have complicated detail, but are explained briefly below for the purposes of initial information. The Serbian Act will need to be amended to take account of them both.

(1) Under the Professional Qualifications Directive (2005/36/EC) – this provision applies classically to an EU lawyer who is not in Serbia, but in another Member State, and is interested in becoming a Serbian lawyer without moving to Serbia. The principle behind the 2005 directive is that there should be recognition of qualifications already possessed by the applicant lawyer when applying to acquire the new Serbian title. There is therefore no need for the applicant lawyer to start the study of law all over again, but rather to fill in the gaps of difference between the legal knowledge already acquired through possession of the home title, and the knowledge required for acquisition of the new Serbian title. This filling in of the gaps can be undertaken in two ways recognised by the directive: by taking an aptitude test or by fulfilling a period of adaptation. Here is the difference between them:
Aptitude test:

The following are the essential criteria of the test:

•
it must cover only subjects not covered by the incoming lawyer’s existing qualification

•
it must cover only those subjects which are essential in order to practise as a lawyer in Serbia

In other words, it should test what is different in Serbian law from that of other Member States, and should not be the same as the Bar exam (for instance, because the deontology of Serbia and that of other bars is identical, or almost).
Here are some examples of the aptitude test from other Member States:

Germany - examination subjects are one compulsory subject, which is civil law, two optional subjects and the legal provisions on the professional conduct of lawyers. The applicant chooses one optional subject in each of the two following groups:

1. public law or criminal law,

2. commercial law, labour law, areas of civil law which are not covered by the compulsory subject, public law or criminal law.

The applicant must not choose the same optional subject in both groups.

UK: there is first a multiple choice test, based on general principles of the law, and then – only after passing that test - a more clinical examination in 3 practice areas:

•Business

•Property and Probate

•Civil and Criminal Litigation

France: the subjects for the aptitude test are notified to the candidate once his or her previous education has been investigated by the national Bar, and consist of those subjects not yet - or not sufficiently - covered in previous education. Up to four subjects can be notified. They will be tested by an oral examination of around 20 minutes, after a preparation of half an hour. If four subjects are notified, then one of them must be taken by a written examination of four hours.
Period of adaptation

This is defined by the 2005 directive as “the pursuit of a regulated profession in the host Member State under the responsibility of a qualified member of that profession, such period of supervised practice possibly being accompanied by further training. This period of supervised practice shall be the subject of an assessment. The detailed rules governing the adaptation period and its assessment as well as the status of a migrant under supervision shall be laid down by the competent authority in the host Member State.” The period of adaptation is set by the Member State concerned, and can be for a period of up to three years.

Which to choose?

This is one of the few true choices open to the Serbian authorities when adopting the acquis. A guide to which to choose may come from the fact that all Member States have chosen to go the route of the aptitude test, apart only from Denmark, which has chosen the period of adaptation.

(2) Under Article 10 of the Establishment Directive (98/5/EC) - the Establishment Directive permits established lawyers from one Member State (i.e. EU lawyers who are already based in Serbia) to be admitted to the professional title of the host Member State, without examinations or otherwise having to satisfy local requirements after 3 years, subject to certain conditions. The Directive recognises two kinds of applicant:

(i)
one who has effectively and regularly pursued for a period of at least three years an activity in the host Member State in the law of that State including Community law; and
(ii)
one who has effectively and regularly pursued a professional activity in the host Member State for a period of at least three years but for a lesser period in the law of that Member State.
In either case, the established lawyer is able to be admitted to the host professional title without an examination. In (i) the host Member State must accept the applicant if the requirements are satisfied, whereas in (ii) the host state has a discretion.
In (i), the lawyer must furnish the host competent authority with proof of the effective regular pursuit. The directive says that the proof shall include relevant information and documentation, notably on the number of matters dealt with and their nature. The competent authority may verify the effective and regular nature of the activity pursued and may, if need be, request the lawyer to provide, orally or in writing, clarification of or further details on the information and documentation provided. A reasoned decision must be given by the competent authority if the application is not approved because of lack of proof (which appears to be the only ground for refusal of the application), and this decision must be able to be appealed in the host state.

In (ii), the host competent authority must take into account the effective and regular professional activity pursued during the three year period and any knowledge and professional experience of the law of the host state, and any attendance at lectures or seminars on the law of the host state, including the rules regulating professional practice and conduct. The lawyer is again required to provide the competent authority with any relevant information and documentation, in particular on matters dealt with. Assessment of the lawyer's effective and regular activity in the host state and capacity to continue the activity pursued there is to be carried out by means of an interview with the competent authority of the host state in order to verify the regular and effective nature of the activity pursued. Once again, reasons shall be given for a decision by the competent authority in the host state not to grant authorisation where proof is not provided that the requirements have been fulfilled, and the decision must again be subject to appeal under domestic law.

European lawyers
Article 13a

This article deals with European lawyers entitled to take advantage of the Lawyers’ Services directive (77/249/EEC) and the Lawyers’ Establishment Directive (98/5/EC), and will come into force only on the day that the Republic of Serbia accedes to the European Union.

The Serbian Bar Association shall open a new directory – Register E – for registered European lawyers. The Serbian Bar Association shall be exclusively authorised to establish the amount of fee payable for registration in Register E, and to decide on requests for entry in Register E.
A registered European lawyer is a lawyer registered in Register E of the Serbian Bar Association, under article 3 of the Lawyers’ Establishment directive (98/5/EC). The conditions for admission to Register E are that the lawyer in question is both an EU citizen and possesses one of the titles listed in Article 1 of 98/5/EC, and has presented a certificate of attestation in accordance with Article 3 of 98/5/EC.
A registered European lawyer is entitled to carry on the same professional activities as a Serbian attorney-at-law, including (but not restricted to) giving advice on the law of his or her home Member State, on Community law, on international law and on the law of the Republic of Serbia. 

A registered European lawyer shall be subject to the Code of Professional Ethic of Serbian attorneys-at-law in respect of all activities pursued in the Republic of Serbia.
Before being registered on Register E, a registered European lawyer is required to possess, and demonstrate evidence of possession of, professional indemnity insurance at least equivalent to that required of Serbian attorneys-at-law. If the registered European lawyer is not in possession of such insurance, he or she may either contract for such insurance to cover all activities in the Republic of Serbia or apply to join one of the collective insurance schemes in existence for Serbian attorneys-at-law.
European lawyers who qualify for admission to the title of Serbian attorney-at-law under either Article 10 of 98/5/EC or after successfully completing the aptitude test/period of adaptation required under the Professional Qualifications Directive (2005/36/EC) shall be registered in the directory of attorneys-at-law under the terms of those directives, as appropriate.
European lawyers registered in Register E as described in the third paragraph of this Article, or registered in the directory of attorneys-at-law as described in the fourth paragraph of this Article will swear an oath on registration in identical terms to that described in Article 9 of this law.
Registered European lawyers will be issued with an ID on registration in Register E. The ID will contain his or her home country professional title in the official language or one of the official languages of his or her home Member State, in an intelligible manner and in such a way as to avoid confusion with being identified as a Serbian attorney-at-law. It will also indicate the professional body of which he or she is a member in the home Member State, together with the registration reference.
Registered European lawyers shall be subject to Article 28 about a notice board at the building where they have their office, and must display on that board their name and surname plus their home country professional title, which must be expressed in the official language or one of the official languages of their home Member State, in an intelligible manner and in such a way as to avoid confusion with the professional title of a Serbian attorney-at-law.
Registered European lawyers shall be subject to Article 29 about seals, and shall display on their seal their name and surname plus their home country professional title, which must be expressed in the official language or one of the official languages of their home Member State, in an intelligible manner and in such a way as to avoid confusion with the professional title of a Serbian attorney-at-law.
Registered European lawyers who belong to the same grouping in their home Member State and who practise under their home-country professional title in Serbia may pursue their professional activities in a branch or agency of their grouping in Serbia, subject to the conditions and qualifications set out in Article 11 of the Lawyers Establishment directive (98/5/EC). They shall also be entitled to practise in a joint law office in Serbia, including with Serbian attorneys-at-law.

A registered European lawyer who wishes to practise under home-country professional title shall inform the authorised bar association of the fact that he or she is a member of a grouping in the home Member State and furnish any relevant information on that grouping.

A registered European lawyer is not permitted to practise in Serbia within a grouping in which some persons are not members of the legal profession.
If a decision is taken to annul the registration of a registered European lawyer, there will be close cooperation regarding the decision with the competent authority in the home Member State of the lawyer in question.
Before initiating disciplinary proceedings against a registered European lawyer, the authorised bar association in the Republic of Serbia will inform the competent authority in the home Member State as soon as possible, furnishing it with all the relevant details.

Without prejudice to the decision-making power of the authorised bar association in the Republic of Serbia, it will cooperate throughout the disciplinary proceedings with the competent authority in the home Member State. In particular, the authorised bar association in the Republic of Serbia will take the measures necessary to ensure that the competent authority in the home Member State can make submissions to the bodies responsible in the Republic of Serbia for hearing any appeal.
Registered European lawyers have the right to vote in elections to the governing body of the Serbian Bar Association.
Regarding the requirements for registration in the directory of law trainees of an EU applicant from outside the Republic of Serbia, the Serbian Bar Association, in the light of the jurisprudence of the Court of Justice of the European Union, will compare the diplomas of the applicant, taking account of the differences between the national legal systems concerned, and, as appropriate, require the applicant to show that he or she has acquired the learning and skills that are lacking.
Registration in the directory of attorneys - foreign nationals 

Article 14 

A foreign national may be registered in the directory A and directory B of attorneys-at-law if he practices law in his state of origin in accordance with the laws of that state and if, depending on the type of registration, meets the requirements of paragraphs 2 and 3 of this Article. 

To enter in the register A directory of lawyers, an applicant must meet the requirements of Article 6 Paragraph 1 Subparagraphs 4) to 10) of this Act. 

To enter into the register B directory of lawyers, an applicant must meet the requirements of paragraph 2 of this Article and conditions of Article 6 Paragraph 1 Subparagraph 2) of this Act. 

With an application for registration in A directory a lawyer – foreign citizen is obliged to furnish evidence of citizenship of the state whose citizen he is and a certificate of the bar association of which he is a member certifying that in the state of origin he has the status of attorney-at-law. Documents should be originals and verified translations into Serbian, not older than three months, as well as evidence of fulfillment of conditions of Article 6 paragraph 1 subparagraphs 4) to 7) and 9) of this Act.
With an application for registration in B directory a lawyer – foreign citizen is obliged to besides stated in paragraph 4 hereof, furnish evidence on fulfilled conditions of paragraph 3 hereof.
Authorized bar association is notified on the registration of attorney-at-law – foreign citizen in his state of origin.
See previous comments. There will need to be a separate registration system for EU lawyers; they are not foreign lawyers as defined here, and the conditions for their registration are much looser than outlined here. Each registering bar will need to follow the same system. Presumably the great majority of EU lawyers will be based in Belgrade.
III - RIGHTS AND DUTIES OF ATTORNEYS-AT-LAW 

Basic duties 

Article 15 

Attorney-at-law shall: 

1) really and constantly practice law;
There is a different definition of how an EU lawyer should practise under home title, in order to be sufficiently established to be permitted to register – see articles 2 and 10 of 98/5/C. Article 2 of 98/5 defines establishment as the lawyer pursuing an activity on a permanent basis in another Member State, without giving further details. But Article 10, which provides certain rights after 3 years of such permanent practice, does provide more detail by saying that the lawyer must have ‘effectively and regularly pursued’ the activity, and: ‘‘‘Effective and regular pursuit’ means actual exercise of the activity without any interruption other than that resulting from the events of everyday life’.

There are no cases yet on the meaning of these words from the directive itself when translated into the actual circumstances of lawyers’ lives. However, there was a seminal case decided by the Court of Justice of the European Union at a time before the passage of the Establishment directive – the Gebhard case (Case C-55/94) – which gave some indication of the difference between establishment and the temporary provision of services by lawyers. The words are rather general, but the Court said that the temporary nature of the provision of services is to be determined ‘in the light of its duration, regularity, periodicity and continuity’; and that establishment implies ‘a stable and continuous basis’ of professional activity in another Member State. In particular, the Court said the following:

‘the temporary nature of the activities in question has to be determined in the light, not only of the duration of the provision of the service, but also of its regularity, periodicity or continuity. The fact that the provision of services is temporary does not mean that the provider of services within the meaning of the Treaty may not equip himself with some form of infrastructure in the host Member State (including an office, chambers or consulting rooms) in so far as such infrastructure is necessary for the purposes of performing the services in question.’ 

In due course, the Court will be asked to decide on a further case which may give more exact clarification – but none has yet arisen over the 18 years since the directive was passed. If there is any doubt, the CCBE could always be asked to give its opinion before a bar decision.

2) provide legal aid professionally and conscientiously in accordance with the law, the statute of the bar association and the Code; 

Regarding compliance with the Code, the principle of double deontology – obeying both the home and host bars’ rules – applies to EU lawyers coming to Serbia, whether for temporary (Article 4 of 77/249/EC) or permanent practice (Article 6 of 98/5/EC). That means that lawyers working under the directives are subject simultaneously to two professional codes of conduct, that of their home state and that of the host state, in respect of all activities pursued in the host state. 

The CCBE has adopted an interpretation of the ‘double deontology’ provision of the directives: (http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/EN_12092014_EN_CCBE_1_1412929215.pdf). The CCBE’s code of conduct for European lawyers (http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/EN_CCBE_CoCpdf1_1382973057.pdf) also has as one of its stated purposes the following:

 “to minimise, and if possible eliminate altogether, the problems which may arise from “double deontology”, that is the application of more than one set of potentially conflicting national rules to a particular situation (see Article 1.3.1)”.

There is no problem if the content of the particular rule in question from each Code of Conduct is identical or nearly identical. If both rules go in the same direction, then it is usually stated that the application of the wider rule will also incorporate application of the narrower. It is only if there is a conflict between the two rules that a problem might arise; however, this is a rare occurrence.

3) keep a professional secret; 

4) in the professional work and private life that is available to the public he will protect the reputation of legal profession. 
The field of activity 

Article 16 

Attorney-at-law has the right to practice law in the entire territory of the Republic of Serbia. 

The Attorney-at-law has the right to practice law in the territory of the foreign state, in accordance with the ratified international agreements and regulations of that state about the right to work of foreign lawyers. 

Professional development 

Article 17 

Attorney-at-law is obliged to continuously acquire and improve knowledge and skills necessary for professional, independent, autonomous, effective and ethical practice of law, in accordance with a program of professional development adopted by the Bar Association of Serbia. 

Attorney-at-law who has a law trainee is obliged to provide him proper conditions for work and training in accordance with the purpose of trainee practice, to implement the plan and training program and to supervise trainee’s work and his professional development. 

Freedom and obligation to provide legal aid 

Article 18 

Attorney-at-law is free to decide whether to accept providing legal aid, except as provided by the law. 

Attorney-at-law may not refuse to provide legal aid if he is a representative or counsel in accordance with the law set up by the court, another state agency or bar association, unless there are reasons provided by law for which he was obliged to refuse representation. 

The obligation to refuse to provide legal aid 

Article 19 

Attorney-at-law is obliged to refuse providing legal aid: 

1) if he represented the opposing party in the same legal matter; 

2) if he was a law trainee in a law office in which the same matter is represented, or the opposing party is represented; 

3) if he is a member or was a member of a joint law office or law partnership, where the same matter was represented or defended, or the opposing party was represented or defended; 

4) if he in the same matter acted as a judicial office or official in the state body, territorial autonomy or local self-government unit; 

5) If the interests of party seeking legal aid is in conflict with his interests or those of his close relatives, friends, associates or clients, in accordance with the statute and the Code of Professional Ethics; 

6) in other cases stipulated by law, statute of the Bar Association and Code. 


Attorney’s Secret 

Article 20 

Attorney-at-law shall, in accordance with the statute of the bar association and the Code, keep as a professional secret and ensure that also persons employed in his law office do the same, all that his client or his authorized representative entrusted to him or that he otherwise learned or acquired in a case where he provides legal aid, in preparation, during and after the termination of representation. 

The obligation to keep a secret has no time limit.
The manner of keeping attorney secret and actions in relation to that secret is organized by the statute of the bar association and the code.

Incompatible jobs 

Article 21 

Attorney-at-law shall not engage in professions that are contrary to the honor and independence of the legal profession. 

Attorney-at-law cannot have another registered independent activity.
Attorney-at-law has no right to get employed except in law partnership, to be statutory agent, director or chairman of the managing board in a legal person, member or chairman of the executive board of the bank, the representative of the state capital, procurator or person to whom the prohibition of competition is established. 

Statute of the bar association and code establish jobs of paragraphs 2 and 3 of this Article and may foresee other jobs that are incompatible with the honor and independence of legal profession.
Substitution of attorney-at-law 

Article 22 

Attorney-at-law may be replaced only by a law trainee employed in his office, or another attorney-at-law directly or through his law trainee, in accordance with the law. 

Attorney-at-law is liable for all the failures of law trainee working in his office. 

Awards and compensations of expenses
Article 23 

Attorney-at-law is entitled to fees and expenses for his work in accordance with the tariff
, approved by the Bar Association of Serbia. 

The reward for attorneys work is determined by attorney tariff depending on the type of proceedings, actions taken, the value of the dispute or the amount of prescribed sanctions. 

The reward for defense ex officio is determined by the act passed by the Minister of Justice. 

Attorney-at-law is obliged to issue a billing to client on rewards and compensations for actions taken and expenditures made. 

Calculation of costs and fees of lawyers is a credible instrument in execution. 
There is a serious problem with the issue of lawyers’ tariffs at EU level. This does not come from the lawyers’ directives themselves, but from two sources:

(1) from the application of EU competition law to the legal profession – see Case C-35/99 Manuele Arduino (19 February 2002) and Joint cases C-94/04 and C-202/04 Cipolla v. Meloni (5 December 2006), both of which concerned the setting of a tariff by a national bar. The cases were based on what are Articles 101 and 102 of the Treaty, which forbid cartels and anti-competitive agreements, and abuse of a dominant position. In those two cases, the tariff was permitted, but only because it was the government which approved the tariff (which is not the case in Serbia), and so it fell under an exception to the usual application of competition principles. 
(2) after these cases, the Services Directive (2006/36/EC) introduced as one of the items which must be evaluated by every Member State against certain criteria (non-discrimination, necessity, proportionality) the following - Article 15 para 2 (g): ‘fixed minimum and/or maximum tariffs with which the provider must comply’. Therefore, the system of setting and approving the lawyers’ tariffs in Serbia will need to be closely examined to be sure that it is compliant with the law. Nearly every Member State has got rid of lawyers’ tariffs, although some may have retained a government-approved tariff compliant with the case law mentioned in (1) above.
Germany has a tariff, but it is a tariff laid down in an act of Parliament, and not by the bar. Attached is an explanation of the German tariff.
Advertising
Article 24 
An attorney-at-law is entitled to inform the public about his or her services provided that the information is accurate and not misleading, and respectful of the obligation of confidentiality and other core values of the profession. By way of example only, the presentation of basic data about birth, education, scientific and expert development, published works, specialisation in certain areas of law, knowledge of foreign languages, social and professional functions of an attorney-at-law, and the data on education and knowledge of foreign languages of the associates in a law office, is permitted, provided that such data is presented in a temperate and truthful manner, without the aim of self-promotion.
Personal publicity by a lawyer in any form of media such as by press, radio, television, by electronic commercial communications or otherwise is permitted to the extent it complies with the requirements of the paragraph above.


A total ban on advertising is not permitted by Article 24 of the Services Directive (2006/36/EC) and Article 8 of the E-commerce Directive (2000/31/EC). Advertising by lawyers must be permitted, subject to certain conditions (as laid out in the extract from the CCBE Code of Conduct below).
Article 24 of the Services Directive (2006/36/EC):
‘1. Member States shall remove all total prohibitions on commercial communications by the regulated professions.
2. Member States shall ensure that commercial communications by the regulated professions comply with professional rules, in conformity with Community law, which relate, in particular, to the independence, dignity and integrity of the profession, as well as to professional secrecy, in a manner consistent with the specific nature of each profession.  Professional rules on commercial communications shall be non-discriminatory, justified by an overriding reason relating to the public interest and proportionate.’

Article 8 of the E-commerce Directive (2000/31/EC):
Regulated professions

1. Member States shall ensure that the use of commercial communications which are part of, or constitute, an information society service provided by a member of a regulated profession is permitted subject to compliance with the professional rules regarding, in particular, the independence, dignity and honour of the profession, professional secrecy and fairness towards clients and other members of the profession.

2. Without prejudice to the autonomy of professional bodies and associations, Member States and the Commission shall encourage professional associations and bodies to establish codes of conduct at Community level in order to determine the types of information that can be given for the purposes of commercial communication in conformity with the rules referred to in paragraph 1

3. When drawing up proposals for Community initiatives which may become necessary to ensure the proper functioning of the Internal Market with regard to the information referred to in paragraph 2, the Commission shall take due account of codes of conduct applicable at Community level and shall act in close cooperation with the relevant professional associations and bodies.

4. This Directive shall apply in addition to Community Directives concerning access to, and the exercise of, activities of the regulated professions.

The CCBE Code of Conduct, which has been amended in the light of the requirements of these directives says:

Personal Publicity

2.6.1. A lawyer is entitled to inform the public about his or her services provided that the information is accurate and not misleading, and respectful of the obligation of confidentiality and other core values of the profession.

2.6.2. Personal publicity by a lawyer in any form of media such as by press, radio, television, by electronic commercial communications or otherwise is permitted to the extent it complies with the requirements of 2.6.1.

Attorney-at-law a foreign national 

Article 25 

Legal profession of a foreign citizen, registered in the register A is limited to giving oral and written legal advice and opinions regarding the application of law of his home country and international law. 

Legal profession of a foreign citizen, registered in the register B, is equated with the activities of domestic attorney-at-law, provided that in the period of three years from the date of registration, he can act in the Republic of Serbia only in conjunction with a local counsel. 

The provisions of this Act referring to domestic attorneys-at-law apply to the work of attorneys-at-law foreign nationals, unless otherwise prescribed by this Act, the statute of the bar association and the Code.
This text will have to be amended to make clear that it does not apply to EU lawyers. 

Limits to the rights of foreign attorneys-at-law
Article 26 

Attorney-at-law listed in the directory A and B is not entitled to: 

1) elect and be elected as a member of bodies and holders of positions in the Bar Association of Serbia or in the authorized bar association; 

This cannot apply to EU lawyers. Article 6 para 2 of 98/5/EC states:

‘Lawyers practising under their home-country professional titles shall be granted appropriate representation in the professional associations of the host Member State. Such representation shall involve at least the right to vote in elections to those associations' governing bodies.’

2) hire law trainees to perform the trainee exercises in accordance with this Act; 

3) be appointed as a temporary agent, tax agent or counsel ex officio, nor to provide legal aid in accordance with applicable regulations or to be agent of a party that is exempt from payment of court costs, or be the mediator.
This cannot apply to EU lawyers. Article 5 para 1 of 98/5/EC states:

‘Subject to paragraphs 2 and 3, a lawyer practising under his homecountry professional title carries on the same professional activities as a lawyer practising under the relevant professional title used in the host Member State and may, inter alia, give advice on the law of his home Member State, on Community law, on international law and on the law of the host Member State.’ 

Law office 

Article 27 

Attorney-at-law may have only one law office in the Republic of Serbia. 

(1) For Serbian lawyers: This is one of those rules which will have to be evaluated by the Member State in accordance with fixed criteria – non-discrimination, proportionality, necessity - under Article 15 2) (e) of the Services directive (2006/36/EC):
‘Member States shall examine whether their legal system makes access to a service activity or the exercise of it subject to compliance with any of the following non-discriminatory requirements:

(e) a ban on having more than one establishment in the territory of the same State’
(2) For EU lawyers: Article 14 2) of the Services directive (2006/36/EC) makes clear that they are permitted to have offices in their home state and host state:
‘Member States shall not make access to, or the exercise of, a service activity in their territory subject to compliance with any of the following:

2) a prohibition on having an establishment in more than one Member State or on being entered in the registers or enrolled with professional bodies or associations of more than one Member State’

In other words, an EU lawyer must be permitted to have an office in Serbia even if he or she already has an office in another EU Member State.

The location and arrangement of the law office must be in accordance with the importance and reputation of the legal profession and the conditions necessary for keeping law secrets, in accordance with standards established by the general act of the Bar Association of Serbia. 

Attorney-at-law may provide legal aid only in his law office, except when he represents at the hearings, inquiries, conversions, negotiation or conclusion of legal affairs. 

As an exception, because of the particular circumstances of the case and the nature of legal aid attorney-at-law can provide legal aid both in the home or business premises of client. 

Attorney-at-law is obliged to notify on the change of the seat of his law office in the territory of the same bar association, the bar association, in which directory he is entered, within 15 days of the change of seats. 

Notice board
Article 28 

Attorney-at-law shall at the building where he has a law office post a distinguished board that includes the name: "Attorney-at-law" and his name and surname. 

Attorney-at-law - a foreign national on the board states also the names of the profession in the language of their native country. 

Regarding European lawyers, Article 4 of 98/5/EC has stricter requirements and states:

1. A lawyer practising in a host Member State under his homecountry professional title shall do so under that title, which must be expressed in the official language or one of the official languages of his home Member State, in an intelligible manner and in such a way as to avoid confusion with the professional title of the host Member State.

2. For the purpose of applying paragraph 1, a host Member State may require a lawyer practising under his home-country professional title to indicate the professional body of which he is a member in his home Member State or the judicial authority before which he is entitled to practise pursuant to the laws of his home Member State. A host Member State may also require a lawyer practising under his homecountry professional title to include a reference to his registration with the competent authority in that State.

Seal

Article 29 

Attorney-at-law has a seal bearing the name: "Attorney-at-law ", the name and surname of Attorney-at-law and address of law office. 

Joint law office has a seal with the name: "Joint law office”, the name and address of the headquarters of joint law office, in accordance with the Memorandum of Association. 

A law partnership has a seal bearing the name of a law partnership and address of the headquarters. 

Attorney-at-law who is a member of the joint law office and partnership has a right to besides seal of Paragraph 2 and Paragraph 3 of this Article use the seal of Paragraph 1 of this Article.

Attorney-at-law is bound to put his signature and seal on every document, letter or submission he issues. 

See Article 4 of the directive 98/5/EC, explained above.

Cancellation of representation 

Article 30 

Attorney-at-law has the right to terminate the representation (power of attorney). 

Attorney-at-law is obliged to immediately inform the authorized authority on the termination of representation (power of attorney). 

Attorney-at-law shall within 30 days of notification under paragraph 2 this Article continue to provide legal aid, unless the client has explicitly liberated him of that obligation, or if it is not against the law. 

Dealing with records and documents 

Article 31 

Attorney-at-law shall within the periods prescribed for the preservation of archival material keep files and documents vested to him by the client, unless the agreement with the client otherwise prescribes. 

Attorney-at-law must submit to the client, upon request, all his files and documents. 

Material obligations to the Bar Association 

Article 32 

Attorney-at-law is obliged to pay fees to the Bar and fulfill other financial obligations. 

The Bar Association shall deny the renewal of ID to attorney-at-law who did not fulfill obligations under paragraph 1 of this Article in accordance with the statute of the bar association. 

Responsibility for a legal opinion 

Article 33 

Attorney-at-law shall not be held accountable in criminal or tort liability for the legal opinions expressed in providing legal aid in court or other authority. 

Inviolability of the law office 

Article 34 

Law office, items that are in it, and the data contained in the law office may be subject to control only under the terms of Article 35 of this Act. 

The decision on a temporary or permanent termination of the law office may be made only by the competent authority of the Bar Association in a specially foreseen procedure. 

In relation to the law office the measure of closing or sealing may not be applied, neither in the criminal nor in the offense procedure, or in the process of economic offense, or in any other proceedings brought against an attorney-at-law. 

Detention of attorney-at-law and law office search 

Article 35 

Attorney-at-law may not be detained for criminal offenses in connection with the performance of legal profession, without the decision of the competent court. 

The search of a law office can be determined only by the competent court for precisely determined papers, articles or documents. 

The search of a law office may be made only in the presence of a lawyer appointed by the president of the authorized bar association. 

Items, files or documents, except documents from paragraph 2 of this Article, as well as data obtained in the search of law office, cannot be used for legal proceedings against the attorney’s client of that law office. 

The Court or another state organ shall immediately inform the bar association of which attorney-at-law is a member on initiation of procedure against attorney-at-law or custody or retention. 

The right to information 

Article 36 

Attorney-at-law has the right, in order to provide legal aid, from government bodies, institutions and businesses to seek and obtain timely information, documents and evidence in their possession or under their control. 

State agencies, institutions and enterprises shall, in accordance with the law, provide access to information, documents and evidence referred to in paragraph 1 of this Article to attorney-at-law. 

Mandatory professional liability insurance 

Article 37 

Attorney-at-law is obliged to conclude an agreement on compulsory professional liability insurance with organizations registered for this type of insurance. 

The Bar Association may conclude a contract on collective professional liability insurance for all attorneys registered in its directory of attorneys-at-law. 

The Bar Association of Serbia shall determine the minimum amount of insurance to the detriment of professional responsibility. 

The Bar Association shall withhold issuance or renewal of ID to attorney-at-law who has not concluded a contract of insurance, except when there is insurance in paragraph 2 of this Article. 

Will an EU lawyer be able to join the collective insurance policy?

Article 6.3 of 98/5/EC states:

‘The host Member State may require a lawyer practising under his home-country professional title either to take out professional indemnity insurance or to become a member of a professional guarantee fund in accordance with the rules which that State lays down for professional activities pursued in its territory. Nevertheless, a lawyer practising under his home-country professional title shall be exempted from that requirement if he can prove that he is covered by insurance taken out or a guarantee provided in accordance with the rules of his home Member State, insofar as such insurance or guarantee is equivalent in terms of the conditions and extent of cover. Where the equivalence is only partial, the competent authority in the host Member State may require that additional insurance or an additional guarantee be contracted to cover the elements which are not already covered by the insurance or guarantee contracted in accordance with the rules of the home Member State.’

In other words, an EU lawyer is exempt from local insurance requirements if he or she already has equivalent insurance which is brought from the home Member State. 

As stated before, the checking of insurance policies of incoming EU lawyers is a burdensome technical task requiring knowledge of insurance law and practices in other Member States, and it might be more cost effective for the task to be centralised in one body.
As mentioned before, the CCBE has issued guidelines on professional indemnity insurance: http://www.ccbe.eu/index.php?id=94&id_comite=61&L=0 

Tax liability of attorney-at-law 

Article 38 

Attorney-at-law is obliged to pay taxes on revenues generated from activities in accordance with tax regulations. 

IV - TEMPORARY TERMINATION AND PROHIBITION OF LEGAL PROFESSION 
Temporary Suspension of the right to practice law 
Article 39 

Attorney-at-law shall be entitled to a temporary cessation of the right to act as attorney-at-law: 

1) for professional development or other justifiable reason, as long as the reasons last; 

2) during the temporary incapacity to act due to illness, maternity leave, leave for child care and other health conditions; 

3) the election for an MP or legate for the duration of the MP or the member's term of office. 

An attorney-at-law shall not later than 30 days prior to the use of right referred to in paragraph 1 subparagraph 1) hereof and within 30 days after the temporary inability of paragraph 1 subparagraphs 2) and 3) of this Article submit a reasoned request to the authorized Bar with the appropriate evidence and data on the start and duration of temporary cessation of work. 

Procedure in case of incompatible activities 

Article 40 

Attorney-at-law is temporarily suspended from the right to practice law in the case of elections, nomination or appointment to public office in the authority of the Republic of Serbia, autonomous regions or local authorities. 

Attorney-at-law of paragraph 1 of this Article shall, within 30 days from the date of holding public office, file a request to the authorized Bar for a temporary cessation of practicing law. 

If attorney-at-law fails to comply with the obligation of Paragraph 2 of this Article, the authorized bar association will officially issue a decision on his removal from the directory of attorneys-at-law. 

If the attorney-at-law, within 60 days from the date of termination of office under paragraph 1 of this Article shall not apply to be approved for further continuation of being an attorney-at-law, authorized bar association will decide on his removal from the directory of attorneys-at-law as of the date of termination of office. 

Interim deputy attorney-at-law 

Article 41 

Based on the decision on temporary cessation of the right to practice law (Articles 39 and 40) the authorized bar association will determine the temporary deputy to attorney-at-law. 

The interim deputy referred to in paragraph 1 of this Article can only be attorney-at-law registered in the directory of attorneys-at-law of the same bar association. 

As a temporary deputy shall be designated a person who is proposed by a temporarily replaced attorney, if he furnishes a written consent of that attorney-at-law, and if there are no such proposals or consent, then attorney-at-law appointed by the Bar, taking into account the mutual relations between temporarily replaced attorney-at-law and his deputy and possible the similarity of the area of law that they deal with in practice. 

I have not come across such a provision before, but I suspect that EU lawyers will have to be able to be appointed as interim deputy attorney-at-law.

The temporary ban on legal profession 
Article 42 

A temporary ban on engaging in legal profession can only be determined according to the conditions prescribed by this Act. 

Attorney-at-law shall be temporarily prohibited from engaging in legal profession if against him: 

1) custody was determined; 

2) proceedings were initiated for the annulment of an entry in the directory of attorneys-at-law. 

Attorney-at-law can be temporarily prohibited to practice of law: 

1) if against him there is an ongoing criminal or disciplinary proceedings for an act that renders him unfit for the practice of law; 

2) if his conduct hinders or prevents the conduct of disciplinary proceedings against him. 

The authorized bar association shall issue a ruling ordering a temporary ban on engaging in legal profession: 

1) to determine the duration of the ban; 

2) to provide a temporary deputy, taking into account the criteria of Article 41 Paragraph 3 of this Act. 

Article 7 of 98/5/EC deals with disciplinary provisions. It makes clear that the established lawyer practising under home title can be disciplined by the host bar for failing to comply with host rules, but puts a duty on the host bar to inform the home bar of its actions before they are initiated. Similarly, the established lawyer can be disciplined by the home bar. 

The CCBE’s guidelines say:
‘A lawyer registered under Article 3 of the Directive is subject to regulation not only by his or her home bar but also, in accordance with Article 6 of the Directive, by the host bar where he or she is registered. This, in the case of professional misconduct, may lead to discipline both by the host bar and by the home bar in respect of the same misconduct, although it is recognised that the disciplinary sanction accorded by each competent authority in such a case may be different, or be of a different severity, according to circumstances.’
Article 7 of 98/5/EC says: 

‘1. In the event of failure by a lawyer practising under his home country professional title to fulfil the obligations in force in the host Member State, the rules of procedure, penalties and remedies provided for in the host Member State shall apply.

2. Before initiating disciplinary proceedings against a lawyer practicing under his home-country professional title, the competent authority in the host Member State shall inform the competent authority in the home Member State as soon as possible, furnishing it with all the relevant details.

The first subparagraph shall apply mutatis mutandis where disciplinary proceedings are initiated by the competent authority of the home Member State, which shall inform the competent authority of the host Member State(s) accordingly.

3. Without prejudice to the decision-making power of the competent authority in the host Member State, that authority shall cooperate throughout the disciplinary proceedings with the competent authority in the home Member State. In particular, the host Member State shall take the measures necessary to ensure that the competent authority in the home Member State can make submissions to the bodies responsible for hearing any appeal.

4. The competent authority in the home Member State shall decide what action to take, under its own procedural and substantive rules, in the light of a decision of the competent authority in the host Member State concerning a lawyer practising under his home-country professional title.

5. Although it is not a prerequisite for the decision of the competent authority in the host Member State, the temporary or permanent withdrawal by the competent authority in the home Member State of the authorisation to practise the profession shall automatically lead to the lawyer concerned being temporarily or permanently prohibited from practising under his home-country professional title in the host Member State.’

The effect of a legal remedy and notification obligation
Article 43 

An appeal against the decision on temporary prohibition to act as attorney-at-law does not retain its execution. 

Bar Association shall notify all courts in the Republic of Serbia on temporary prohibition as well as Bar Association of Serbia and bar associations within it. 

V - FORMS OF WORK 

Forms of work 

Article 44 

Attorney-at-law practices law independently and in a joint law office or as a member of a law partnership. 

Article 15 of the Services directive (2006/36/EC) compels Member States to evaluate certain requirements in accordance with fixed criteria (non-discrimination, necessity, proportionality). Among those requirements to be evaluated, which apply to Serbian lawyers, are:

‘(b) an obligation on a provider to take a specific legal form;’

But there will also be lawyers coming to Serbia from other Member States with other legal forms – see Article 45 below for a description of how they must be dealt with under EU law.
Joint law office 

Article 45 

 Two or more attorneys-at-law may by contract, which regulates mutual business and property relations, establish a joint law office (hereinafter referred to as Joint Law Office). 

 The contract referred to in paragraph 1 of this Article and request for entry in the list of joint law firms contracting parties are obliged to submit to the relevant bar association within 15 days of the conclusion. 

 All attorneys-at-law from the joint law office have the same main office. 

 Joint Law Office should have a prominent board titled: "Joint law office" and the name of joint law office, in accordance with the Memorandum of Association and the statute of the Bar association. 

 The joint law office is not a legal entity. 

 The joint law office shall dissolve according to the agreement or if only one attorney-at-law remains. 

Joint practice must be open to EU lawyers as well (Article 11 of 98/5/EC):

‘Where joint practise is authorised in respect of lawyers carrying on their activities under the relevant professional title in the host Member State, the following provisions shall apply in respect of lawyers wishing to carry on activities under that title or registering with the  competent authority:

(1) One or more lawyers who belong to the same grouping in their home Member State and who practise under their home-country professional title in a host Member State may pursue their professional activities in a branch or agency of their grouping in the host Member State. However, where the fundamental rules governing that grouping in the home Member State are incompatible with the fundamental rules laid down by law, regulation or administrative action in the host Member State, the latter rules shall prevail insofar as compliance therewith is justified by the public interest in protecting clients and third parties.

(2) Each Member State shall afford two or more lawyers from the same grouping or the same home Member State who practise in its territory under their home-country professional titles access to a form of joint practice. If the host Member State gives its lawyers a choice between several forms of joint practice, those same forms shall also be made available to the aforementioned lawyers. The manner in which such lawyers practise jointly in the host Member State shall be governed by the laws, regulations and administrative provisions of that State.

(3) The host Member State shall take the measures necessary to permit joint practice also between:

(a) several lawyers from different Member States practising under their home-country professional titles;

(b) one or more lawyers covered by point (a) and one or more lawyers from the host Member State.

The manner in which such lawyers practice jointly in the host Member State shall be governed by the laws, regulations and administrative provisions of that State.

(4) A lawyer who wishes to practise under his home-country professional title shall inform the competent authority in the host Member State of the fact that he is a member of a grouping in his home Member State and furnish any relevant information on that grouping.’
Article 11 (1) above makes clear that Serbia may have to allow forms of joint practice by EU lawyers other than the ones currently permitted under Serbian law to Serbian lawyers. EU lawyers are allowed to continue to practise in their home joint practices in Serbia, and it is only when the fundamental rules governing that grouping in the home Member State are incompatible with the fundamental rules laid down by law, regulation or administrative action in Serbia that Serbian law can prevail - but provided that compliance with Serbian law is justified by the public interest in protecting clients and third parties. Given the EU’s reluctance to see restrictions on legal forms – see Article 15 of the Services directive (2005/36/EC) already quoted – that is a tough test. 
So, for instance, limited liability partnerships are almost certain to be permitted to cross borders under EU law. The Council of Bars and Law Societies of Europe (CCBE) has considered this question, and concluded as follows (with two solutions proposed) (http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/EN_12092014_EN_CCBE_1_1412929215.pdf):

‘The only situation which the CCBE delegations have identified in which the fundamental rules governing a grouping in the home Member State may be incompatible with the fundamental rules laid down in the host Member State arises when limited liability structures want to establish a branch or agency in a Member State where domestic lawyers may not limit their professional liability to the extent that the limited liability structure would effectively do. However, in light of Articles 54, 62 TFEU this conflict cannot be solved simply by prohibiting the establishment of a branch of limited liability structures in such Host Member State.

The solution in line with the structure’s establishment rights is to allow the establishment of European lawyers practicing within a branch of a limited liability structure in a host Member State, provided that such lawyer may be held personally liable in the host Member State at least to the same extent as lawyers practicing under that Member State’s title.’
In addition, the host Member State may seek to provide for a higher professional indemnity insurance obligation in such cases, to compensate for the lack of personal liability (as Germany does).

The next point to be considered is that, if limited liability partnerships are to be permitted to EU lawyers practising in Serbia, the question will arise whether they should also be allowed to Serbian lawyers. In any case, if Serbian lawyers are to be able to compete with incoming EU lawyers for the big-ticket work with possible liabilities running into many millions of euros, limited liability partnerships may be the only way to even out the playing field for Serbian lawyers.
Of great interest also to Serbian bars is Article 11(5), which deals with the ability of EU lawyers who are in joint practice with non-lawyers to practise in Serbia. Essentially, Article 11 (5) gives the power to the Serbian government to ban such structures from entering Serbia, but this is hedged around with conditions. The CCBE has issued guidance on the interpretation of Article 11(5): http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/EN_12092014_EN_CCBE_1_1412929215.pdf 
Representation and accountability in the joint law office 

Article 46 

 The client may delegate a single attorney-at-law for representation, some attorneys-at-law or all attorneys-at-law in the joint law office. 

For the obligations of joint law office, arising from legal relationships with clients and third parties, the authorized attorney-at-law is responsible, and if the client authorized more than one attorney-at-law, jointly and severally are liable all the authorized attorneys-at-law. 

Law partnership 

Article 47 

Two or more attorneys-at-law can establish a partnership law office (hereinafter: Partnership). 

Partnership is established by contract which, except for the conditions laid down by law, must contain the following provisions: 

1) legal profession is the only activity of the Partnership; 

2) only members of that Partnership may provide legal aid; 

3) the members of the Partnership cannot engage in legal profession outside the company. 

4) the Partnership cannot be a founder of other legal entities.
Article 15 para 2 of the Services directive (2006/36/EC) requires a Member State to evaluate in the light of fixed criteria – non-discrimination, proportionality and necessity - the following, which may apply to 3) and 4) above:

(e) a ban on having more than one establishment in the territory of the same State; 

In addition, Article 15 para 2 (b) will require the Serbian government to evaluate the restriction on current legal forms in general for law firms:

(b) an obligation on a provider to take a specific legal form;

Entry in the directory of partnerships 
Article 48 

Partnership, upon filed application, is registered in the directory of partnerships: 

1) if the memorandum of association is in accordance with the provisions of Article 47 of this Act; 

2) if all members of the Partnership are attorneys-at-law entered into the directory of the same bar association and have the same headquarters office; 

3) if the partnership has office space suitable for the legal profession in such a form of work; 

4) if the partnership paid provided costs of registration to the Bar Association of Serbia; 

5) if the partnership entered into a contract of insurance against professional liability in accordance with the provisions of Article 37 of this Act. 

The Company shall be entitled to practice law by entry in the directory of partnerships of the authorized bar association. 

The directory of partnerships of law is exclusively kept by the Bar Association of Serbia, according to the procedure and in the manner determined by a bar association act. 

Registration and enrollment of changes in partnership 

Article 49 

The Partnership shall inform the Bar Association of Serbia of each of its status and other changes within 15 days of its occurrence. 

Any change of Paragraph 1 of this Article, the Bar Association of Serbia enters in the directory of law partnerships: 

1) If a contract is signed on the accession, which contains all the provisions of Article 47 paragraph 2 of this Act, when the new member joins the Partnership; 

2) if agreement on withdrawal of the company founder is signed, when a member founder withdraws from the Partnership; 

3) if the Partnership pays the Bar Association of Serbia provided costs of registration of changes. 

Partnership office
Article 50 

The partnership may have only one law office in the Republic of Serbia. 

Partnership may not have branches in the Republic of Serbia. 

Partnership must have a distinguished board titled: "Law partnership" and the name of the partnership, in accordance with the Memorandum of Association and the Bar Association of Serbia statute. 

See above about the consequences of Article 15 para 2 (e) regarding evaluation of bans on multiple offices in a Member State.

Partnership dissolution 

Article 51 

The Bar Association cancels the registration if after the registration in the directory of law partnerships it is established that conditions for registration have not existed under Article 48 Paragraph 1 of this Act. 

Partnership is deleted from the directory of law partnerships: 

1) if a bankruptcy or liquidation procedure is opened, on the date when the decision on the conclusion of such proceedings is absolute; 

2) if they are not practicing law for more than six months; 

3) if, apart from the legal profession, it starts engaging in another activity; 

4) if the number of members no longer meets the requirements for the establishment of the partnership of Article 47, paragraph 1 of this Act including members of the partnership to whom temporary cessation of work is ordered or temporary prohibition to practice law. 

The right to engage in legal profession the partnership loses by deletion from the directory of law partnerships. 

The competent court i.e. receiver shall inform the Bar Association of Serbia about a final end of bankruptcy or liquidation. 

Application of regulations 

Article 52 

To work and business of law partnership, the provisions of the law governing operation of partnerships are applied, unless this Act provides otherwise. 

The rights and duties that are prescribed by this Act for attorneys-at-law also apply to attorneys who are members of a partnership. 

VI - LAW TRAINEES 

Law trainee 

Article 53 

Law trainee can begin performing the trainee exercises if he is registered in the directory of law trainees and, if he took an oath of law trainee. 

Requirements for registration in the directory of law trainees 

Article 54 

Conditions for making a decision on registration in the directory of law trainees are: 

1) a law degree acquired in the Republic of Serbia, or a law degree earned in a foreign country and recognized in accordance with the regulations governing the field of university education; 

2) the citizenship of the Republic of Serbia; 

3) general health and full legal capacity; 

4) lack of employment; 

5) no criminal record which would make applicant unworthy of confidence for the practice of law; 

6) the absence of other registered independent activity, or the status of the statutory representative, or the Director in legal entity, Chairman of the Managing Board in a legal entity, member or the President of the Executive Board of a bank, representative of the state capital, procurators and persons who are by employment contract banned from competing; 

7) lack of passing the bar examination or work experience that gives the right to applicant to take the bar exam; 

8) worthiness to practice law activities; 

9) entered employment contract with an attorney who has at least 3 years of law practice, the headquarters office in the territory of the same bar association and a valid ID, or entered contract of employment with a law partnership in which the same attorney who meets the requirements indicated will be in charge for the implementation plan and training of trainees and supervise their work and professional development. 

Here the Morgenbesser decision will need to be applied. The free movement provisions found in primary law such as the Treaty on the Functioning of the European Union and as interpreted by case law of the Court of Justice of the European Union apply not just to fully qualified lawyers, but also to those who are partly qualified. (The directives apply only to the fully qualified.) The principle of application of primary law to such circumstances was decided in the case of Morgenbesser v Consiglio dell’Ordine degli avvocati di Genova (C-313/01). Ms Morgenbesser had completed law studies in France, and had undergone some professional experience in both France and Italy. She was not a lawyer in France, and applied to the Bar of Genoa to be put on the list of trainee lawyers, which was refused. The Court of Justice held that Italy was wrong to obstruct Ms Morgenbesser’s entry to the Italian register of trainee lawyers because her legal education took place in France. The governing authorities must take an overall look at the experience and skills obtained by the candidate. If there was a gap in the legal education Ms Morgenbesser had gained in France when compared with the requirements stipulated by Italy, it may then require any gaps to be compensated for.

The CCBE has issued guidance on how bars, as the competent authorities, can deal with applicant trainee lawyers under the Morgenbesser judgement: (http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/morgenbesser_guidanc1_1183976940.pdf) 

Proving conditions and deciding on the request for registration 

Article 55 

With an application for registration an applicant is required to submit evidence and information on meeting the requirements of Article 54 of this Act. 

Trustworthiness in relation to Article 54 subparagraphs 5) and 8) of this Act, the authorized Bar Association estimates in accordance with Article 6 Paragraph 2 of this Act. 

The Bar Association decides on the request of applicant with application of the provisions of Article 6 Paragraph 3 and Article 8 Paragraphs 2 to 4 of this Act. 

Trainee’s oath 

Article 56 

The authorized bar association shall, within 30 days of the decision on registration in the directory of law trainees enable the applicant trainee to take the trainee oath. 

Trainee oath is taken before the Chairman of the bar association or a person authorized by him. 

Trainee oath reads: 

"I swear that I will perform the duties of a law trainee in good faith, that I will in my work follow the Constitution, laws and other regulations, Statute of the bar association and the Code of Professional Ethics and shall by my actions and conduct protect the reputation of legal profession." 

The decision on entry and trainee ID 

Article 57 

On the day of taken trainee oath, the bar association makes a decision on entry in the directory of law trainees and issues ID. 

The provisions of Article 10 of this Act accordingly apply to trainee ID. 

Cancellation of registration 

Article 58 

If an applicant does not take the trainee oath or after the registration in the directory of law trainees it is established that all the requirements for registration have not been fulfilled for the registration, shall be accordingly applied the provisions of Article 12 of this Act. 

In case of revocation of registration in the directory of law trainees, the time spent by law trainee at work in a law office is not recognized as working experience for taking the bar exam. 

Rights of law trainee 

Article 59 

The law trainee has the right to adequate working conditions and training in accordance with the purpose of trainee progress and curriculum training that is made by the Bar Association of Serbia. 

During the trainee practice law trainee is entitled to salary and other employment rights, in accordance with the law and employment contract. 

Obligations of the law trainee 

Article 60 

Law trainee is obliged to act on the instructions and within the authority given by attorney-at-law with whom he attends exercise, unless these instructions are contrary to the Constitution, law, statute of the bar association and Code. 

Before the state body or another person, a law trainee can represent only attorney-at-law with whom he attends exercises, both in the case when the attorney-at-law represents, and when the attorney-at-law replaces another attorney-at-law. 

When attorney-at-law replaces another attorney-at-law through their law trainee, law trainee shall, under the provisions of paragraph 1 of this Article, act on orders of replaced attorney-at-law. 

Law trainee cannot independently be engaged in the practice of law. 

Provisions of this Act on duties and disciplinary responsibility of attorneys-at-law are applied accordingly to law trainee. 

Termination of trainee work 

Article 61 

Internship ceases to law trainee if even after two years after he acquired the right to take, he fails to pass the bar exam. 

After passing the bar exam internship can last another year the longest, but not longer than the period referred to in paragraph 1 above. 

After the period specified in paragraphs 1 and 2 expires of this Article the Bar shall issue a decision on removal from the directory of law trainees. 

Law trainees - volunteers 

Article 62 

The provisions of this Act shall apply accordingly to law trainees and special regulations on volunteer work. 

During the internship, a volunteer law trainee has no rights under Article 59 Paragraph 2 of this Act.

VII - THE BAR ASSOCIATIONS 

The legal nature of the bar association 

Article 63 

Bar Association of Serbia and bar associations in its constitution are autonomous and independent professional organizations of attorneys-at-law, established by the law and statute of the Bar Association of Serbia, responsible for execution of public powers and the conduct of affairs of common interest, in accordance with this Act and its statute. 

Bar associations in paragraph 1 of this Article are legal entities. 

Bar Association of Serbia and bar associations in its constitution 

Article 64 

In the Republic of Serbia there is the Serbian Bar Association, based in Belgrade, for the territory of Serbia, which includes: 

1) The Bar Association of Vojvodina, with main office in Novi Sad; 

2) The Bar Association of Kosovo and Metohija, with main office in Kosovska Mitrovica; 

3) The Bar Association of Belgrade, with main office in Belgrade; 

4) The Bar Association of Zajecar, with main office in Zajecar; 

5) The Bar Association of Kragujevac, with main office in Kragujevac; 

6) The Bar Association of Nis, with main office in Nis; 

7) The Bar Association of Pozarevac, with main office in Pozarevac; 

8) The Bar Association of Cacak, with main office in Cacak; 

9) The Bar Association of Sabac, with main office in Sabac. 

Statute of the Serbian Bar Association defines the areas of jurisdiction of bar associations within it.

By enactment of the Serbian Bar Association according to its statute, other bar associations may be formed within the Serbian Bar Association.

Enactment of paragraph 3 of this Article defines main office, area of jurisdiction, *
 and other issues of relevance for the work of newly found bar association within the Serbian Bar Association.
Public authorities                        

Article 65 

Serbian Bar Association and bar associations in its composition have the following public authorities: 

1) deciding on applications for entry in the directory of lawyers, directory of joint law offices, directory A and B of attorneys, the directory of law trainees and the directory of law trainees - volunteers; 

2) deciding on applications for entry, deletion and revocation of registration in the directory of law partnerships, and deciding on requests to change the seat and keeping the directory of partnership law offices, 

3) deciding on applications for temporary cessation of right to work within legal profession; 

4) deciding on applications for continuation of the legal profession after a temporary cessation of right to work as attorney-at-law; 

5) deciding on temporary prohibition to practice law;

6) determination of temporary deputy to take over the law office; 

7) decisions on initiating and conducting disciplinary proceedings against attorney-at-law or law trainee, on their disciplinary responsibility and the imposition of disciplinary measures; 

8) editing of content and method of managing and maintaining the directories of subparagraphs 1) and 2) of this paragraph and their unique keeping for the entire territory of the Republic of Serbia; 

9) keeping the directory of subparagraph 1) of this paragraph;

10) the issuance and extension of validity of the IDs of attorneys-at-law and IDs of law trainees; 

11a) deciding on applications for entry in the directory of registered European lawyers, Register E;

11) creating programs and planning the organization and taking the bar exam and the aptitude test/period of adaptation for European lawyers; 

12) adoption of the Code; 

13) passing tariff; 

14) determining the cost of entry to the directory of attorneys and Register E; 

15) determining the amount of regular duties to the competent bar association for its territory. 

The above will need to be amended to include the powers to register EU lawyers

The Bar Association of Serbia is in charge of a public authority under paragraph 1 subparagraph 2) and subparagraphs from 11) and 11a) to 14) hereof, and as a second instance organ and for the public powers under paragraph 1 subparagraphs 1), 3) to 10) and 15) of this Article. 

Bar associations within the Bar Association of Serbia in the first instance are authorized for the competent public authorities under paragraph 1 subparagraph 1), 3) to 10) and subparagraph 15) of this Article.                            

*
Directories of paragraph 1, subparagraphs 1) and 2) of this Article are public books. Excerpts from these directories and certificates issued based on data of the directory are public documents.

Activities of the bar association 

Article 66 

Serbian Bar Association and bar associations in its constitution perform the following tasks: 

1) make the statute and other general enactments; 

2) represent the interests of attorneys-at-law before the state and other agencies and organizations; 

3) achieve international cooperation in the field of legal profession; 

4) represent attorneys-at-law before the domestic and international professional associations and organizations, companies and individuals; 

5) organize and conduct ongoing training of attorneys-at-law, law trainees, graduate lawyers and employees in the law offices and law partnerships and specialized professional training of attorneys-at-law; 

6) issue regular and occasional publications to inform lawyers and the public on issues of interest to the legal profession and professional development of attorneys-at-law and law trainees; 

7) organize the provision of free legal aid in accordance with the law; 

8) issue opinions on draft laws and other regulations of interest for the position of legal profession; 

9) other matters of general interest, according to the law and other regulations. 

The bodies of the Bar Association of Serbia 

Article 67 

The bodies of the Bar Association of Serbia are: assembly, managing board, supervisory board, president, one or more vice-presidents, the disciplinary court, the disciplinary prosecutor, the council and other organs determined by the Statute of the Bar Association of Serbia. 

A person may not hold more than one position in the organs of the Bar Association of Serbia, unless this Act or the statute of the Bar Association of Serbia provide otherwise. 

The procedure of election, tenure of office, dismissal, scope of work and composition of the bodies referred to in paragraph 1 hereof and number of vice-presidents shall be determined by the statute of the Bar Association of Serbia. 

Assembly of the Bar Association of Serbia 

Article 68 

Assembly of the Serbian Bar Association consists of representatives of bar associations that are part of the Serbian Bar Association. 

Assembly of the Serbian Bar Association adopts the Statute of the Bar Association of Serbia and other general regulations prescribed by the law and statute. 

Assembly of the Serbian Bar Association convenes at least once a year. 

The bodies of the bar associations within the Bar Association of Serbia 

Article 69 

The bodies of the bar association within the Bar Association of Serbia are: Assembly, Managing Board, Supervisory Board, President, Disciplinary Tribunal, the disciplinary prosecutor and other bodies established by the statute of the bar association within the Bar Association of Serbia. 

The nomination and election of applicants, causes and manners of their impeachment, the duration of the mandate, scope of work and composition of the bodies specified in paragraph 1 of this Article shall be regulated by the bar association within the Bar Association of Serbia. 

A person cannot hold more than one function in the bodies of the bar association within the Bar Association of Serbia, unless this Act, statute of the Serbian Bar Association or statute of paragraph 2 hereof, defines differently.

Assembly of the bar association of paragraph 1 of this Article shall convene at least once a year. 

Compatibility of statutes 

Article 70 

Statute of the Bar Association of Serbia shall be in accordance with this Act. 

Statute of the bar association within the Bar Association of Serbia must be in accordance with this Act and statute of the Bar Association of Serbia.

Publication of documents 

Article 71 

Statute of the Serbian Bar Association, Code of Professional Ethics and Law tariffs are published in the “Official Gazette of the Republic of Serbia." 

The statutes within the Bar Association of Serbia shall be published in the appropriate official gazette. 

Material management 

Article 72 

Bar associations are financed from its own resources. 

Source of funding the bar association is revenues from subscription, membership and other means in accordance with the law. 

The amount of fees and costs of entry shall be determined by statute of the bar association. 

Funds for the work of the Bar Association of Serbia shall be provided in the manner prescribed by its statute. 

The decision of the Bar Association on the amount of debts arising from membership fees, on costs of registration and other regular material obligations of attorneys-at-law to the Bar has the status of valid document in execution. 

Free legal aid 

Article 73 

The bar association can arrange for free legal aid to citizens in their area or part of the area, either independently or under a contract entered into with local authorities, in accordance with the law. 

Liabilities to the courts and other bodies 

Article 74 

The Bar Association is obliged to courts and other bodies in its territory provide a list of attorneys-at-law who provide legal aid to parties in judicial or administrative proceedings. 

The criteria for determining a list of attorneys-at-law of Paragraph 1 of this Article shall be regulated by the Bar Association act, in accordance with the law. 

VIII - DISCIPLINARY RESPONSIBILITY AND CESSATION OF RIGHTS TO ENGAGE IN THE LEGAL PROFESSION
Responsibility for misconduct 

Article 75 

Attorneys-at-law and law trainees are responsible for professional and conscientious practice of law and preservation of its reputation. 

Attorneys-at-law and law trainees are responsible for disciplinary minor and major violations of duty and honor of legal profession, regulated by the Statute of the Bar Association of Serbia. 

A serious breach of duty by attorney-at-law and the reputation of legal profession is any violation of duty and honor of legal profession under law, statute of the Bar Association of Serbia and the Code, and particularly evident bad faith in the work within legal profession, providing legal aid in cases where attorney-at-law is obliged to refuse to provide legal aid, business activities that are contrary to the honor and independence of attorneys-at-law, injury of duty to keep a secret, asking for compensation greater than the fees prescribed and refusing to issue a bill to the client for the amount received.

Minor violations of duties and good practice of legal profession are violations of the duty and honor of the legal profession, of less importance. 

The phrase ‘business activities that are contrary to the honor and independence of attorneys-at-law’ might cause a competition problem. I am not a competition lawyer, and expert advice should be sought, but the phrase is so vague that it could be used by the Bar to exclude practices which increase competition and benefit consumers but do not fit in with the current models approved by the Bar. This is particularly the case given the EU’s insistence on opening up the kind of legal forms that a law firm can take.

Disciplinary bodies 

Article 76 

Disciplinary proceedings are initiated and led by disciplinary bodies of the authorized bar association, i.e. Bar Association of Serbia. 

The disciplinary bodies are: the disciplinary prosecutor and the disciplinary court. 

Disciplinary proceedings may be initiated on the basis of report submitted by interested stakeholder or state agencies, as well as at the proposal of the Bar Association organs or ex officio. 

Disciplinary report or petition is submitted to the disciplinary prosecutor of the authorized bar association. 

Organization, composition, competence, decision-making of disciplinary bodies and disciplinary proceedings shall be regulated by statute of the bar association. 

The last paragraph may be a problem, since I understand that both first and second instances are composed of lawyers, through elections held by the Bars. The case of Case 506/04 Graham J. Wilson v. Ordre des avocats du barreau de Luxembourg (19 September 2006) stated, in relation to refusals of registration, that having both first and second instance bodies composed of lawyers was not in compliance with the directive. This will have to be looked at in relation to disciplinary bodies.

The CCBE’s guide to disciplinary proceedings (http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/CCBE_Recommendations1_1190034926.pdf) says only that ‘the primary responsibility of the conduct of disciplinary proceedings at first instance concerning lawyers preferably lies with the Bar or Law Society’, without saying anything about the second instance also being with the Bar. However, the guide quotes from the United Nations Basic Principles on the Role of Lawyers, the Council of Europe’s Recommendation Rec(2000)21 of the Committee of Ministers to member states on the freedom of exercise of the profession of lawyer, and the European Parliament resolution on the legal professions and the general interest in the functioning of legal systems of 23 March 2006, all of which include a phrase that any disciplinary decision made against a lawyer shall be subject to an independent judicial review.

Disciplinary measures 

Article 77 

For violations of duties and violation of the reputation of the legal profession, an attorney-at-law may be imposed with the following disciplinary measures: 

1) warning; 

2) fine; 

3) removal from the list of attorneys-at-law. 

For minor violations of duties and reputation of the legal profession a warning or a fine is sentenced. 

The amount of fines for minor violations of duty and honor of legal profession cannot be less than ten times the minimum award rates prescribed by the tariff
, nor above thirty times the lowest award by tariff, which applies on the day of the imposition of disciplinary measure. 

For a serious breach of duties of attorneys-at-law and reputation of legal profession, attorney-at-law can be fined or erased from the directory of attorneys-at-law. 

The fines for serious violation of duty and honor of legal profession cannot be less than thirty times the minimum award for attorneys’ work nor more than sixty times the minimum award, by tariff, which applies on the day of the imposition of disciplinary measures. 

The measure of removal from the directory of attorneys may be imposed for a period from six months to a permanent loss of rights to practice law. 

Attorney-ay-law to whom measure was sentenced to be deleted from the directory of attorneys-at-law for a certain period of time may apply for re-registration in the directory after the lapse of time that the measure of deletion was imposed. 

Statute of the Bar Association of Serbia determines minor breach of duties and reputation of legal profession which can be fined, a serious breach of duties, which can impose a measure of removal from the directory of attorneys-at-law and the conditions under which such sentence can be conditioned. 

Final disciplinary measures shall be entered in the records of disciplinary measures, and a copy of the decision is put into file of an attorney-at-law who is found responsible in the disciplinary procedure. 

Expiration of initiation and disciplinary proceedings 

Article 78 

Expiration of disciplinary action goes into effect after six months of learning of the violation, and in any case after the lapse of two years after the violation occurred. 

Expiration of conducting a disciplinary procedure goes into effect after one year of initiating the proceedings. 

Expiration is interrupted by any action taken to conduct disciplinary proceedings. 

Expiration is interrupted when the attorney-at-law during the time period of expiration commits equally severe or even more severe breach of duty and honor of the legal profession. 

After each interruption expiration begins to run again. 

Expiration of disciplinary procedure is on in any case when two years lapse from the initiation of disciplinary proceedings. 

Expiration of initiation and conduct of disciplinary proceedings for the violation that has characteristics of a criminal offense shall be valid after a certain time is lapsed for the prosecution expiration. 

Expiration to the execution of disciplinary measures 

Article 79 

Expiration of disciplinary measure goes into effect after one year from the day the decision is made. 

Expiration is interrupted by any action taken for the enforcement of disciplinary measures. 

After each interruption of expiration the period begins to run again, but obsolesce in any case goes on when two years lapse since the day of final decision that sentences the measure. 

Erasure of disciplinary measure
Article 80 

Sentenced disciplinary measure of warning or fine shall be deleted from the records of the authorized bar within one year from the date of finality of judgments of the disciplinary tribunal, unless the attorney-at-law in that period made a new violation of duties and reputation of attorney-at-law. 

Sentenced disciplinary measure of removal from the attorney directory is erased from the records of the authorized bar by double expiration date that is designated as a period in which the attorney-at-law is deleted from the directory of attorneys-at-law by the final ruling of the disciplinary tribunal. 

If the verdict of the disciplinary court conditioned enforcement of the disciplinary action, disciplinary action is deleted from the records of the Bar by double expiration date that is designated as the period of suspension, provided that in the period of checking, the attorney-at-law does not make another breach of duty and reputation of attorneys. 

Deadlines for the removal of imposed measures begin to run from the final decision on the ordered measures. 

Such decision of a disciplinary action to erase from the directory shall, ex officio be made by the disciplinary court of authorized bar association. 

Collection of fines and costs 

Article 81 

Final decision of the disciplinary court of the bar association has the capacity of executive document in executive proceedings in respect of the imposed fines and costs of the disciplinary proceedings. 

Funds generated through the collection of fines are revenue of the authorized bar association. 

The responsibility of law trainees 

Article 82 

The provisions on disciplinary responsibility of attorneys-at-law shall be applied to law trainees accordingly. 

Termination of the right to engage in legal profession
Article 83 

The right to engage in legal profession is terminated to attorney-at-law: 

1) at personal request, from the time appointed in the request, and in the event that in the request for removal from the list of attorneys-at-law it is not determined day of the termination of the rights to act as an attorney, or a certain date is defined that precedes the date of application – from the day of making a decision on removal from directory; 

2) in the event of death or declaration of the deceased - date of death i.e. declaration of death; 

3) in the event of total or partial deprivation of working capacity – from the day the decision of the competent court goes into effect; 

4) in the case of imposition of disciplinary measure of removal from the directory of attorneys - from the date of finality of the decision on removal from the directory; 

5) in the case of imposition of security measures prohibiting practicing law in criminal proceedings – from the day the verdict by competent court is final; 

6) in case of conviction for a crime that renders him unfit for the practice of law - from the day of the verdict by competent court; 

7) in case of conviction for a criminal offense to an unconditional prison sentence lasting more than six months - from the date of execution of sentence, of which the authorized bar association shall be informed by the court competent for criminal sanctions; 

8) in case he does not practice law for more than six months, apart from interruptions arising out of the events of everyday life, such as pregnancy and  temporary absence after the birth of a child – from the day of making a final decision on removal from the directory; 
This may be contrary EU law on sex discrimination, if a woman is pregnant and then looking after her baby for a fixed period. 

In any case, the definition of ‘establishment’ for the purposes of EU lawyers seeking to practise in Serbia is rather flexible. Article 2 of 98/5 defines establishment as the lawyer pursuing an activity on a permanent basis in another Member State, without giving further details. But Article 10, which provides certain rights after 3 years of such permanent practice, does provide more detail by saying that the lawyer must have ‘effectively and regularly pursued’ the activity, and: ‘‘‘Effective and regular pursuit’ means actual exercise of the activity without any interruption other than that resulting from the events of everyday life’.

There are no cases yet on the meaning of these words from the directive itself when translated into the actual circumstances of lawyers’ lives. However, there was a seminal case decided by the Court of Justice of the European Union at a time before the passage of the Establishment directive – the Gebhard case (Case C-55/94) – which gave some indication of the difference between establishment and the temporary provision of services by lawyers. The words are rather general, but the Court said that the temporary nature of the provision of services is to be determined ‘in the light of its duration, regularity, periodicity and continuity’; and that establishment implies ‘a stable and continuous basis’ of professional activity in another Member State. In particular, the Court said the following:

‘the temporary nature of the activities in question has to be determined in the light, not only of the duration of the provision of the service, but also of its regularity, periodicity or continuity. The fact that the provision of services is temporary does not mean that the provider of services within the meaning of the Treaty may not equip himself with some form of infrastructure in the host Member State (including an office, chambers or consulting rooms) in so far as such infrastructure is necessary for the purposes of performing the services in question.’ 

In due course, the Court will be asked to decide on a further case which may give more exact clarification – but none has yet arisen over the 18 years since the directive was passed. If there is any doubt, the CCBE could always be asked to give its opinion before a bar decision. However, my main point here is that a fixed period of 6 months as here might be contrary to EU law because it does not take account of interruptions arising out of the events of everyday life, such as pregnancy and  birth.
9) in the case of employment outside the legal profession or the entry in the register of entrepreneurs, acquiring the status of the statutory representative, his appointment as director or chairman of the legal entity, election or appointment as a member or the President of the Executive Board of a bank, the appointment as the representative of the state capital or the procurator – from the date of employment, registration, appointment or election; 

10) in the event that he does not conclude a contract of professional liability insurance – from the day the final decision on removal from the directory is made; 

11) if the attorney-at-law listed in the directory A and directory B of lawyers loses a status of attorney-at-law or he is barred from work in the home country – from the day of making a decision of the competent authority of the state of origin. 

It shall be deemed that attorney-at-law is not practicing law for more than six months, if within that period documents could not have been forwarded to him to the address of his law office, or if he fails to fulfill material obligations towards the bar, which is established by the decision of the authorized bar association. 

The authorized bar association shall, within 15 days from the date of any reason for the cessation of the practice of law stated in paragraph 1 of this Article enforce removal from the list of attorneys-at-law and appoint a transferee. 

If attorney-at-law stopped practicing law at his personal request, he has the right to suggest the transferee for his law office. 

The provisions of paragraphs 1 and 3 of this Article shall apply to law trainees accordingly. 

IX PROTECTION OF RIGHTS 

The right to a legal remedy 

Article 84 

In the procedure led by the bar association when deciding on rights, obligations or legal interests the regulations are applied of the law that regulates general administrative procedure.

All first-instance decisions of bar association may be appealed within 15 days of receipt to the Bar Association of Serbia. 

The lodged appeal shall postpone the execution of the original decision, unless this Act provides otherwise. 

An applicant may file an appeal in case a decision was not made within the time set by the law. 

The right to administrative action 

Article 85 

Administrative action can be initiated against the second instance, i.e. the final decision of the Bar Association of Serbia. 

There is no improper application of regulations in decision making of the bar association by which it was decided with discretion, based on, under the restrictions and in accordance with the prescribed authorities and against such a decision one cannot initiate administrative proceedings of full jurisdiction. 

The right referred to in paragraph 1 of this Article exists even if second instance organ has not made a decision on the appeal within the prescribed deadline. 

X - LAW ACADEMY AND ATTORNEY-AT-LAW EXAM
Law Academy 

Article 86 

Serbian Bar Association hereby establish the Law Academy, as a special body responsible for the continuous professional training of attorneys-at-law, law trainees, graduate lawyers and persons employed in law offices and law partnerships, for the improvement of theoretical and practical knowledge and skills of attorneys, necessary for professional, independent, autonomous, effective and ethical legal profession, the specialization of attorneys-at-law and the issuance of certificates of specialization in a particular area of law and the legal profession. 

The establishment, organization and operation of the Law Academy and the adoption of general and specialized training shall be determined by the statute of the Bar Association of Serbia and other general acts. 

Subject and taking the attorney exam 

Article 87 

Attorney exam consists of testing the knowledge of domestic and international regulations and legal documents relating to the legal profession. 

The right to take the attorney exam has the person who passed the bar exam. 

The Attorney exam is taken before the committee for the attorney examination. 

The program for the attorney exams, certification of having passed the exam, the manner of forming the Commission for taking the bar exam, the members, manner of work and decision making of the Commission shall be prescribed by the statute and general regulations of the Bar Association of Serbia. 

XI – TRANSITIONAL AND FINAL PROVISIONS 

Adoption of general acts of the bar association 

Article 88 

Statute and other general acts of the Bar Association of Serbia shall be issued within three months from the date of this Act. 

Bar associations within the Bar Association of Serbia will bring their statutes and other general by-laws within six months from the date of enactment of this Act. 

If the bar associations within the composition of the Bar Association of Serbia do not bring their statutes and enactments within paragraph 2 this Article, the Statute shall be applied directly  and general acts of the Serbian Bar Association. 

Until the enactment of statutes and general by-laws of paragraphs 1 and 2 of this Article, the valid statutes and other general enactments shall be valid that do not conflict with this Act. 

The obligation to call for elections 

Article 89 

The managing board of the Bar Association of Serbia is obliged to call elections for all bodies of the Bar Association of Serbia, within 6 months from the date of enactment of this Act. 

Until the election of the bodies of the Bar Association of Serbia in accordance with paragraph 1 hereof, the competence of those bodies shall be performed by existing bodies of the Bar Association of Serbia. 

Delayed application of certain provisions 

Article 90 

Provisions of this Act referring to the attorney-at-law examination and the provisions of Article 37 this Act will apply after the expiration of one year from the date of enactment of this Act. 

Requests submitted before the Act went into effect 

Article 91 

Requests for the registration in the directory of attorneys-at-law i.e. directory of law trainees who filed before the entry into force of this Act, and which are not resolved to its entry into force, will be resolved in accordance with the regulations in force at the time of submission. 

Disciplinary proceedings initiated before the Act went into effect
Article 92 

Disciplinary proceedings initiated before the entry into force of this Act are not binding pending its entry into force, and will be conducted in accordance with the regulations in force at the time of initiation of disciplinary proceedings. 

Continuation of attorneys’ work, of joint law offices and entries of law partnerships 

Article 93 

Attorneys-at-law and joint law offices registered in the directory of attorneys-at-law and directory of joint law offices until this Act goes into effect shall continue to work.
Law partnerships are required to be registered within six months from the date of enactment of this Act in the directory of law partnerships according to this Act. 

Termination of Prior Law 

Article 94 

Upon entry into force of this Act, the Legal Profession Act ceases to be valid ("Official Gazette" No. 24/98, 26/98 – correction, 60/00 – decision of the Federal Constitutional Court, 11/02 and 72/02 – decision of the Federal Constitutional Court). 

Entry into force 

Article 95 

This Act shall come into force eight days after publication in the “Official Gazette of the Republic of Serbia." 
Articles 13a and the revised 24, together with the amendments to Articles 27, 50, 65 and 83 will only come into force on the day that the Republic of Serbia accedes to the European Union.
� Provisions of Article 64, Paragraph 4, in the part that reads: "The transfer of public powers" and Article 65 Paragraph 4 ceased to apply because they were found to be unconstitutuional (see Decision of the Constitutional Court - US - 24 / 2012-28, March 30th, 2012).


� “Official Gazette of RS, no 24/2012 (Constitutional Court Decision: US – 24/2012-28)


� Previous Para. 4 ceased to be applicable (see Constitutional Court Decision: US – 24/2012-28)





�This may have to change once a decision is made about tariffs.


�This may have to change once a decision is made about tariffs.


�This will have to change when a decision is made about what to do about the tariff.


�This may have to change once a decision is made about tariffs.
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