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YBOJ

[TomroBaHe KOJIETUHUIIE U KOJIETe,

I

Kapma ce nornenajy nperxonHu dpojesu ,bpaHuya”, Bugu ce na cy capap-
HULIY, Ca CBOjUM IPWIO3MMa, OWIM y XWkH Tekyhux porahama y OpyuT-
By U aJBOKaTypH; MPaKTHUYHO, Y CBAKOM 0pOjy cy oDpahuBaHe Teme Koje
cy norabhane y cpx npodiema ¢ KojuMa ce afiBOKatu cycpehy y cBakogHeB-
HOM pafly Y C KOjUMa Ce Cyo4yaBa JpYLITBO Kao LieJIMHa (CIHUCaK OBUX TEMa
yK/bydyje, NMpUMepa pand, (PeHOMEH OCBETHHYKe INopHorpaduje, OLEHY
YCTaBHOCTH U 3aKOHUTOCTH [Ip’KaBHUX NOJyXBaTa y 00J1aCTH eKCIIoaTalyje
pyZna, U3MEeHe KPUBUYHOT 3aKOHOZAaBCTBA, OJITOBOPHOCT YUYECHUKA U3TPabe
WHBECTULIMOHUX ODjeKara, TpaBHU 10J10Kaj Brcokor npencrasHuka 3a buX,
IpoLecyUpame paTHUX 3/I0YMHAlla U3 paToBa AEBENECETHX, NEJUKT MHII-
Jbema, IPaBHE acleKkTe Cyporar MaTEPUHCTBA, IPaBO Ha MPaBUYHO Cyheme,
NUTame NpecpeTame KOMyHUKaLNje, UTA.).

U y Bpojy xoju je mpen Bama MecCTo Cy Hauuie ,Bpyhe” TeMe — MpaBHU OKBUP
MOJIOKaja amBoKaTa (y CBETIy HajaB/beHMX M3MeEHa 3akOHa O aJBOKaTypH),
HE3aKOHUTOCTH y TIOCTyNawy MOJHLUje mpemMa y4YyeCcHUIIMMa NpoTecTta, Te
NOCTyTame Ca MalujeHTUMa JIMLIEHUM C/10007€e y 3/[paBCTBEHUM YCTaHOBaMa.

HapaBHo, 1 omurte Teme M3 001aCTH MpaBa 3a KOje Cy aJBOKaTH W capaj-
HULIM U3 OPYTUX NPaBOCYJHUX NpodecHja, Kao U U3 akaJeMCKe 3ajeHule,
3aMHTEepeCcOBaHM Hasas3e Cce, Kao U yBeK, Ha CTpaHHllama 4Jacomuca (y ToOM
OKBHUPY CMECTHIH Cy Ce IPHIO3H O IPaBy Ha JOM U IIPaBy Ha MMOBUHY, O
PEXUMY 3ajeJHHYKE UMOBUHE CyIPY)XHUKA y NOIJIEAY yIena y JPYLITBY ca
OTPaHUYEHOM OJrOBOpHOLINY, O MPOMEHHU 00/IMKAa NPUBPEJHUX APYLITABA,
0 MPUMEHMU BelllTayke UHTeJIUreHuyje y npasy). CBU OBH NPWIO3HU Cy MOJe-
MHUYKOT KapaKTEPa LWITO CBEAOYH Jid CY 3dCHOBAHU Ha a)lBOKaTCI(Oj IMpaKkCHu U
NPOMUILBbAKY afIBOKATa O M0jaBaMa Ha KOje Haulas3e y CBOM MOCIYy.

TFopmmuny CpeTemcKor ycTaBa MocBeheH je wiaHak ca MocedbHO HMHTepe-
CaHTHUM NPUCTYIIOM — aHaJU3UPaHe Cy Werose ogpende ca CTaHOBULITA
JBYICKHUX TpaBa U U3BPIIEHO HUXOBO Nopehemwe ca cCaBpeMeHUM YCTaBHUM
pelIiewrMa y 0BOj 00JIacTH.

U y osom dpojy pydpuka ,[Ipvkasu” cagpxu IPUIOT O HOBOj KIBU3H Of UH-
Tepeca 3a NpaBHUKE, TE PENPUHT U3 paHUjer usnama ,bpanuua” koju noTep-
hyje oHO 1WITO je, y KoOMeHTapUMa y3 Te CTape TEKCTOBE, PEYEHO Y MPOLUTUM
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OpojeBuMa — [1a Cy afiBOKaTCKE TEMe ,BeYUTE” U Kao fa Cy MPUI03H, CTapH
HEKOJIMKO JeCeTHHa roguHa (a Heku u npeko 100 roguna), nyucaHy faHac.

Y cBakOM CiIy4ajy, pasHOIMKOCT WiaHaKa M TPHUCTyNa TeMama CBEIOYH O
TOMeE KOJIMKO je IIHPOKO I0jbe WHTEepPecoBama aBOKaTa U KOJIHUKO Cy OHU
IPUCYTHH y IPYIITBEHOM )KUBOTY 3ajeJHHULIE.

II

[Toncehamo Bac pa ce, mo omtynu YnpaBHOT ofdopa AfBOKaTCKe KOMOpe
Cpbuje, ,bpanuy” caga mwTtamMna y 3HaTHO CMawmeHOM Opojy mpumepaxa y
OJIHOCY Ha paHuje nepuon. Yacomuc je AOCTyNaH U Ha MocedHOM ,cajTy”
Apnsoxkatcke komope Cpduje, y PDF ¢opmarty koju omoryhasa jeqHOCTaBHO
IIPETPaKUBAE.

Yaconwuc ce MOITOM LIajke UHCTUTYLIMjaMa KOjUMa je U 10 caja LOCTaB/baH
(dubnuoreke, mpaBHU (PAKyATETH, pETUOHAIHE aJBOKATCKE KOMOPE), Kao U
YJIaHOBMMA OpraHa AJJBOKaTCke KOMOpe, Te capagHuLuMa vacomnuca. Ko-
JeTMHULIaMa U KoJjierama KOjH Cy TO 3aTPaKHWJIM, YACOTHUC Ce U Jabe LIasbe
Ha ajipece aJIBOKATCKUX KaHUenapuja. Ha oBaj HauuH caja ce fUCTpUdyurpa
npexo 1.000 wraMnaHuUxX NpuMepaxa 4aconuca.

Asryct 2025. ropuHe Ypehusauku ondop
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p Bophe Capatia

apBokat u3 beorpaga*

KOMITIAPATHBHH ITPHKA3 JbYJCKHX ITPABA I10
CPETEIbCKOM YCTABY

CaxxeTak:

Cperemcku ycraB npBu je yctaB Kuexesnne Cpduje. [JoneceH je Ha CpeTemCkoj
ckynmtdHU 1835. roguHe. bro je jemaH of HajHANPEeNHUjUX U HAjaUdepaTHUjuX
yCTaBa TOra BpEMEHA. YBEO je BIafaBUHY NpaBa U MOAENy BIACTH. YKUHYO je pol-
CTBO U (peynasiHe ONHOCe, U OIpaHUYMO NpaBO BeTa KHe3a. buo je manexo ucnpen
BPEMEHA Y KOM je HacTao. Y OBOM pafly je M3BPLIEH KOMIapaTUBHU Ipuka3s y Cpe-
TEHBCKOM YCTaBy NMPU3HATUX U rapaHTOBAHUX JbYICKUX ITpaBa ca ofpendama Ycrasa
Penybnuke Cpbuje, Oniure gexnapanyje o jbyLCKUM IpaBuMa, MehyHaponHor nakra
0 rpahaHCKUM M MOJUTUYKUM TpaBUMa U EBporicke KOHBeHLUje O JbYNCKUM Ipa-
BUMa. Kommapanuja ca HaBeJeHUM JOKyMEHTHUMaA Noka3yje fa je CpeTemCKy yCTaB
IIPE CTOTHUHY U [€BEleCeT rOANHA YCTAHOBUO U rapaHTOBA0 TOTOBO CBa JbyCKa ITpaBa
Koja cy maHac neo kopmyca mehyHaponHor npasa. Mako je non nputuckom Aycrpuje,
Pycuje u Typcke, y kojuma cy Biajanu ¢eynaaHU OJHOCH, U KOje HUCY umarse
yCTaBe, YKHUHYT 55 JaHa HAaKOH JOHOILIEHa, a Ha CHa3u duo camo fBe Hepemne, Cpe-
TEeHCKH YCTaB OCTaje JoKa3 C1000JapCKUX Ueana U BU3Hja IeMOKpaTuje.

Kipyune peun: CpeTemCKHd yCTaB, yCTaB, JbycKa IpaBa, JbyICcKe ciodoze

* EnexTpoHcka anpeca aytopa: djordjesarapa@gmail.com
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1. YBOn

Cperemcky ycTaB (M3BODHH HasuB: YcTaB KmaxescrBa Cepduje — y
Ia/beM TEKCTy 03HayaBa ce Kao: ,,CpeTemCkH ycTaB” M Kao ,YcTaB”) MpBH je
ycraB Knexesune Cpbuje. [JoneceH je y Kparyjesuy, Ha CpeTemCKoj CKyTI-
mtuHH, 15. pedpyapa 1835. roguHe (1o ctapom KaneHnapy 2. pedpyapa).
IloHeceH je Ha mpa3Huk CpeTemwe U 3aTO je Ha3BaH CpeTemcku ycTaB. Cacra-
BUO ra je Jumutpuje Jasunosuh, no yrieny Ha paHuycky ycras u3 1791.
roguHe (ycraBHe moBesbe u3 1814. u 1830. roguHe) U HeNTHjCKU yCTaB U3
1831. ronune. [lonerveH je Ha 14 rnasa u 142 unaHa.

buo je usyseTtHo nudepanaH ycTaB, 3HaTHO UCIpel BpeMeHa y Kome je
HacTao. YBOAM BIaJlaBUHy NpaBa. M3BpllueHa je mogena BIaCcTU Ha 3aKOHO-
IaBHY, U3BPLIHY U CyAcKy. CyCKa B/IACT je HE3aBUCHA. Y CTaB YKHIa PONICTBO
u ¢eypanHe OJHOCE, OTpaHNYaBa [IpaBoO BeTa KHE3a U yCTaHOB/baBa I'OTOBO
CBa JbYZCKA MpaBa Koja CaAprke JaHallkHM yCTaBU. bHo je jemaH of HajHa-
NpeSHUjUX U HajnudepalHUjuX yCcTaBa TOra BpEMEHA. 3Ha4YajHO je U TO Ja
je moHeceH y Bpeme kapg CpOuja jour HUje Owla MOTMYHO CAaMOCTalHA U Cy-
BEpEHA JprKaBa.

BehurHa eBponckux gp:kaBa HUje y TO BpeMe HMana yctase. OBako 1u-
OepasiaH ycTaB U3a3Bao je U3y3€THO HeraTUBHe peakuuje y Ayctpuju, Pycuju
n Typckoj, y kojuma cy jou Bnajganud deynanHu ofHocd. HujenHa of THX
MOHapXxHja HUje HU HamepaBasia fia JoHece ycTaB. HapouwuTo je y AyCcTpHjCKoj
MOHApXHjHU BUHEH Kao ONACHOCT Jja BEHU MOJAaHUIIM HE 3aTpake NOHOLIEHE
ycraBa no yrieny Ha Cperewmcku ycras, nocedHo 3aro wro je Cpbuja, y
BpEMeE JIOHOLIEHA YCTaBa, joll yBek Ouia y cactaBy OTOMaHCKe LlapeBUHE.
3aro je, of U3y3eTHUM NpUTUCKOM Ayctpuje, Pycuje u Typcke, yKUHYT 55
IaHa HAaKOH JoHoulewa. PakTUUKH, HA CHA3H je U0 camo [1Be HeJerbe.

Y HapeIHUMM H3/IarakbumMa OBOT paja faje ce KOMIapaTUBHU NMpPHUKa3
JpYyACKUX TpaBa M3 CpeTemckor ycTaBa ca ompemdama YcraBa Cpowuje,!
Omnuite fexnapanuje o JbYACKAM TpaBUMa,’ MehyHapomHOr makra o rpa-
HaHCKUM ¥ TOJUTHYKHAM MpaBumMa,’ KOHBEHIIMjOM 33 3AIUTHUTY JBYICKUX

1 Ycras Penybdmuke Cpduje, Crymodenu inaciux PC, 6p. 98/2006 u 115/2021.

2 Onmita geknapandja o jbyackum mpasuma (Universal Declaration on Human
Rights); ycBojeHa M IporJalieHa pe3onylujoM [eHepasiHe CKyMUITHHE YjeIWmbeHUX
Hauuja 217 A (I1I) on 10. nenemdpa 1948.

3 MehyHaponHu makt o rpahaHCKMM M MOMMTHYKMM mpaBuma (International
Covenant on Civil and Political Rights); nopatak pe3oayuuju [eHepamHe CKYMUITHHE
Yjenumenux Hauuja 2200 A(XXI) on 16. neuemdpa 1966 — ctynuo Ha cHary 23. MapTa
1976; Caymdenu nucti COPJ, dp. 7/71. UN Doc. A/6316(1966), 999 UNTS 171.
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npaBa ¥ OCHOBHMX ciodoma? (y maskem Tekcty: EBporcka KOHBEHIIMjA) U
HonatHum ITpoTokonuma y3 my.

Ycras Penybnuke Cpduje je monepaH u nudepasnaH yCTaB U rapaHryje
Jby[ICKa TpaBa U c10done, Npu3HaTe MehyHapoJHONPaBHUM JOKYMEHTHMa.

Onuwra gexnapaudja o JbyACKUM MpaBUMa je TeMe/bHU MelyHapongHo-
NPaBHU JOKYMEHT O JbYACKUM NpaBuma. U3 we NpoucTudy CBU OCTajH, 10-
HECeHHU y OKBUPY YjeoUumeHUX Hallkja U Ha PETHOHAIHOM IUIaHY.

C 003upom Ha TO Aa Ommita gexnapaluja O JbyACKUM MpaBUMa HUje
DOKYMEHT JIETUCIATUBHOT KapaKTepa, JoHeceH je MehyHaponHu makT o
rpahaHCKUM U IOJTUTUYKKUM NTPaBUMa, Kao OKyMEHT ca MehyHapOoIHOIpaBHO
odaBe3yjyhom cHarom, a cafp kv IpyUHLUIE U Tpasa U3 OnuiTe gexiapanyje
0 JbYACKUM NpaBUMa, AeTasbHuje ogpehene u npunaroheHe mehyHapogHom
yTOBOPY.

EBporicka KOHBEHIIWja O JbYACKUM NMpPaBUMa TeEMeJbHU je akT CaBera EB-
pore y Be3H ca 3alITUTOM JbYACKHUX TPaBa, U pellerniitja je onmTenprusHaTux
JBYACKUX MpaBa U cjaobopa. Y morieny TUX Mpasa U cjiodona npensuha me-
XaHU3ME 32 BUXOBO OCTBApUBAME.

Komnaparusau npukas CpeTemCKor yCTaBa Ca HaBEJEHUM JJOKyMEH-
THMa ypaleH je 30or Tora na ce mokaxe na cy ogpende CpeTemCKor ycTaBa
0 JBYACKUM NpaBUMa U €10001ama roTOBO UOEHTUYHE YCTaBHUM ofpendama
YcraBa Cpduje u HaBefneHUX MahyHapoJHONpaBHUX JOKymeHarta. Jlar je
KOMITapaTHBHHU NPHUKa3 OHUX [TpaBa U (J10007a Koje Cy MPeAMET CAaBPEMEHUX
yCTaBHUX U MelyHapoIHONpPaBHUX rapaHuyja.

I1. Jbyncka mpaBa

Jbyncka npaBa perynucana cy y ['asu jeganaectoj (,,I1aBa jenanajecra”),
kao ,OdwrenaponHa npasa Cpduna”, y wianosuma on 108 mo 131.

3a npxaBbaHuHa KuexeBrnHe Cpduje kopucre ce mojMosu ,CpduH” u
»I'pabanun Cpdcku”. C 0b63upom Ha nopHacnos ['nase jenanaecre ,Obmre-
HapogjHa npasa CpduHa”, MoIIO OU ce 3aK/byYUTH, KOpUCTehH caMo je3ndKo
TyMayemwe, 1a ce ITpaBa OJHOCE UCK/byurBO Ha Cpbe y HalluOHATHOM CMUCITY.
TakBo Tymauewe Hema ocHOBA. [lojmosu ,Cpdun” u ,['pahannn Cpdcku”

4 KoHBeHLMja 3a 3aIUTUTY JbYICKHX ITPaBa U OCHOBHUX ciodoga (Convention for the
Protection of Human Rights and Fundamental Freedoms); Pum, 4. HoBeMbdpa 1950; cTy-
nwia Ha cHary 3. centemdpa 1953. Texct KoHBeHLWje u3MeweHe y ckiagny ca [IpoTokomom
11 — Cnymcbenu nucu CLT — Mehynapognu yiosopu, op. 9/2003, 5/2005 u 7/2005—ucnp.
u Caymbenu inaciux PC — Mehynapogru yiosopu, dp. 12/2010 u 10/2015, ETS No. 005.
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KOpHCTe ce 3a ApxaBmbaHe KuexesnHe Cpduje. To mpousmiasy M3 TeKcTa
ynana 108, Koju racu: ,,... C6aKU, KOMY je gecetth T0guHa UPOULTO 0T KAKO Ce
y Cepbuju Hanasu, uiu Koju Heuokpeiina goopa y #0j umd, cmawpa ce 3a
Cpbuna, u uma wpaeo, ymusawiu cpdcKko gpiasno ipahanciugo.”

Taxohe, nmojam ,CpdUH" KOPUCTH CE€ y WIAaHOBMMA KOjU C€ OJHOCE Ha
npaBa ¥ OY)XXHOCTH KoOja Cy IpaBa U JyKHOCTH ApXKaB/baHa, 0e3 0d3upa Ha
HAlJMOHATHOCT.

1. IIpaBo Ha OpKXaB/baHCTBO

[TpaBo Ha OpkaB/baHCTBO PEryaucaHo je wiaHosuma 108 u 109. He ko-
PHUCTH ce IojaM ,ApXaB/baHCTBO”. be3 0b3upa Ha TO, OYUITIE[HO je na ce
panu O IPXKaBbAHCTBY, C 003UpoM Ha dopmynauujy ,CpdCKo IPKABHO
rpahaHcTBO.”

a) Ynan 108

»CBako fere poheno y Cepduju unu ussan Cepduje, a on Cpduna us Cepduje;
CBaKkM y BpeMe oDHapomoBaHUja 0BOT ycTaBa y Cpbckoj ciyxdu y Cepduju n
n3BaH CepOuje HanasehM ce YMHOBHHUK WJIM CJIYXUTE/b XPUCTHUjaHCKOT
Bj€pOMCIIOBjeJaHUja; CBaKH, KOMY je NECET rofuHa IMpOLUIO OT KaKko Ce y
Cepduju Hanasy; WIK KOjU HETIOKPETHA ,0dpa y Bk0j UmMa, cmartpace 3a CpduHa,
U ¥MMa IpaBo, y’KUBATH CpOCKO Ap)kaBHO rpahaHcTBO.”

Ynan 108 oppehyje nmpaBo Ha cTHULlake ApPXKaB/baHCTBA Ca YCIOBUMA
nocrojehum y Bpeme obHapoioBama YcTaBa. PasymM/bHBO je 0BAKBO YCTAaBHO
peuewe, uMajyhu y Bumy notpedy [Op)kaBe Ia peryyuile KO Ce y 4dacy
odHapoJoBama YCTaBa CMaTpa CPIICKUM IpKaB/baHUHOM.

1) [MopeksoM poautesba (ius sanguinis)

C 0b3upom Ha dhopmynauujy ,,on CpduHa n3 Cepduje” noBOBHO je 1a je
camo jenaH popuTers Op:kaBbaHUH Cpduje, jep ce KOPHUCTH jeJHUHA.
Mehytum, HeoduuHoO je fa poputers mopa dutu Cpdun u3 Cpduje.

2) o ocHOBY cnyxbde

Cruuame Op)KaB/baHCTBA MO OCHOBY CIy»X0e je mMpomMucaHO U3 pasiora
mrto ce y wiany 110 ogpehyje na jemnuo mpxaBbanuH Cpduje (,['pahanuu
Cpdcku”) moxe dutn unHOBHUK. C 003upom pa je Cpduja dwmna mpxasa y
HacTajawy, 0e3 JOBO/BHO CTPYYHOr Kajpa 3a JIp)KaBHe Ciayxbe, pa3yM/bHUBO
je ma ce ompehyje u cTULAke APXKAB/bAHCTBA 110 OCHOBY CiIyXx0e, Kako Ou Ta
JULa MOIJIa Ja OCTaHy y CIIyXOH.
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[TpaBo Ha ApPXaB/baHCTBO MUMAO je U ,CITYKUTEeb XPUCTUjaHCKOT Bjepo-
UCTOBjenaHuja”. YCIIoB je npunagHoCT XpuirhaHucTBy, 6e3 003upa Ha Bepouc-
MOBECT.

3) bopaskom y Cpduju

bopaBak y npxaBu ojgpeheHo Bpeme UecT je HauyWH CTULamba
IPXKaB/baHCTBA U CMATpa Ce CTULalkeM IPKaB/baHCTBA HATYPaIU3aLIHAjOM.

OBakBUM yCTaBHUM onpehemeM, 0 KOMe CBaKko Ko ce Hanasu 'y Cpbuju
Iy)Xe Ol IeceT rOAWHA, APKaBJbaHCTBO MO UCTOM OCHOBY cTHUy U Cpdu H
OCTa/lIM. Y OFHOCY Ha JIML]a CPIICKE HAIlMOHAJIHOCTHU OBaj BUJl HE MOXe Ce
CMaTpaTH HaTypalu3alfjoM.

4) Tlo ocHOBY CBOjHHE HeNnoKpeTHOCTH y Cpduju

HeobuyHo je fa ce mpaBo Ha [IpKaB/baHCTBO [aje U 110 OCHOBY CBOjUHE
HENOKPETHOCTH Ha TEPUTOPHU)HU IpKaBe. Y KOHKPETHOM C/Iy4ajy He IoCTaBba
Ceé HY yCJIOB Jla JUle KOje je BJIacHUK HenokpeTHocTH y Cpduju dopasu y
Cpbuju. OuurnenHo je ma Cy TaJallllbe BIACTH JKeJesie 1a BJIACHUILIM Hero-
KpeTHOCTH Ha Teputopuju Cpduje Oymy CpICKH [ApKaB/baHH, LITO je
pasyMipuBO UMajyhu y BUOY Tajallmke MpUIKKe U nonoxaj Cpouje.

0) Ynan 109

»CTpaHu Tprosu, ¢adpUKaHTH, 3aHaTIHje, U 3eMJbe[jjellli XpUCTHjaHCKora
BjepoucIoBjefjaHuja Mory npunodutu npasa rpahannHa Cpdckor, nouem dynmy
y Cepbuju cenam roguHa faHa M YECTHO Ce y3BlafAajy, WiIM mouyeM UM Kma3
3BaHME€ KaKBO Jlafie; a MHOCTpaHUH, 3aciaykeHn o Cepduju, xaxo or Kmasa
IIMCMO TpUMe, Jia cy npupohenu Cpdu.”

UYian 109 perynuiie cThLame ApKaB/baHCTBA HAKOH 0OHAponOBamwa Y-
TaBa U OJHOCH C€ Ha CTULAmE JP’KaB/baHCTBA CTpaHala. To MpOU3UIa3y U3
¢dopmynanuje ,CTpaHU TProBUM ..." U ,MHOCTPAHLM".

1) Harypanusauuja
Y opHocy Ha nuna u3 uynaHa 109, ca u3yseTkoMm una Koja opKaB/baHCTBO
cTU4y onnykom KHesa, pany ce 0 CTULIaBky Op’KaB/baHCTBA HATyPAIU3aLAjOM.

2) Opnyxom Knesa

[TocebHa kaTeropuja cy cTpaHUHM 3acihyxHH 3a CpOujy, KOju Oprkas-
JBAHCTBO CTHUy omiykoM KHesza. Tpeda vmMaTu y BUIY [a je y TO BpeMe y
Cpduju dwno pocra nuna, CPICKe U OCTAaAWX HALIMOHATHOCTH, KOjU Cy Dumu



16 BPARMUY opoj 3/2025

Op’KaB/baHU APYTHX Ap)KaBa, a KOjU Cy Jajau 3HayajaH JONPUHOC pas3Bojy
Cpduje. PasymrpHBO je fa TakBU MOjeOUHLU CTUYY IPXKaB/baHCTBO Ha IpHU-
BUJIETOBAaH HauMH, oginykom KHesa, 6e3 yciosa ogpehenux 3a ocrare.

HHTEepecaHTHO je ma YcTaB He npenBuba CTULAKE APXKaB/bAHCTBA IO
pohewy Ha Teputopujy Cpduje (ius soli).

8) Yciias Petiyonuke Cpouje u mehyHapogHOUpasHU JOKyMeHTUU

Y cmucny unana 38 (ITpaBo Ha JIpKaB/baHCTBO) CTaB 3 YcraBa Pemy-
dnuke Cpbuje nete poheno y Penydnunu Cpduju ima mpaBo Ha Ip’KaB/baHCTBO
Penybnuke Cpduje, amu camo yKOTUKO HUCY UCIYHEHU YCIOBHU a CTEKHE
IP’KaB/bAHCTBO IpyTe ApKaBe. Y CympoTHOM, Ouio du anatpu.

UYnan 15 Onure gexiapanyje o /byIoCKUM NpaBumMa onpehyje na cBako
¥MMa IpaBo Ha JP’KaB/baHCTBO U la HUKO He cMe DUTH CaMOBOJbHO JIHILIEH
CBOT Ip)KaB/baHCTBA HU MpaBa a IPOMEHH APKaB/baHCTBO.

MehyHaponuu nakt o rpahaHCKUM U MOTUTUUKUM [TPAaBUMA Y UlaHy 24
ctaB 3 onpelyje ma cBaxo JieTe ©Ma MPABO Jla CTHYE HEKO JIPXKAB/bAaHCTBO.

EBporncka KOHBEHLIMja O JbyJCKMM ITpaBMMa Hema ofpende o mpaBy Ha
IPXKaB/baHCTBO.

2. 3adpana porncrsa

a)Ynan 118

3adpaHa porncrsa mpousuiasy U3 ogpende uiana 118 koju rnacu: ,Kako
pod ciyuu na Cpdcky 3emsby, ot 0HOlA udca Uocwiaje ciodogHUM, uiu 1d Ko
goseo y Cepdujy, unu cam y wy tiodeiao. Cpouny crodbogro je poda Kyauitiu, Ho
He upogamiu.”

Onpenda ,Cpbuny ciodomHO je poda KymuTH, HO He MPOJATH’ HUje Y
KOHTpPaJUKIIHjHU Ca MPEeTXOOHOM ofpendom 1o Kojoj y Cpbuju Hema poricTsa.
C 0b3upoMm [ia ce CpICKOM Ipr’KaB/baHUHY [03BOJbaBa fa KyNnH poda, anu He
Y Ja ra mpofa, 3Hauu Jja ce pod Taja cMarpa MpaBHUM CyDjeKkToM, a CyDd-
JEKTHUBHTET je CTEKA0 HAKOH ILITO je KYIIJbEH Off CTPaHe CPIICKOT IpKaB/baHUHA.

0) Yctuas Petiyonuke Cpouje u mehyHapogHoUpasHU GOKYMEHTUU

3adpana porncrBa ogpehena je wianom 26 (3abpaHa porncTsa, Noa0Xxaja
CJIMYHOT POIICTBY M NPHUHYIHOI paja) cTaBoBU 1 u 2 Ycrasa Penybnuke
Cpbuje: ,Huko ne moxe Outtiu gpwan y pouctey unu y uonoxajy cruuHom
potuctsy. // Ceaxu o0ux wWpiosuHe wvyquma je 3a0paren.”
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Ynan 4 Onure gexiapanuje o JbyACKUM npasuma: ,Huxo ce He cme gp-
HATWU Y POUCTABY UJIU TOTUUUEHOCTHU: POTUCTUE0 U TWPTIOBUHA POOTbEM 3AOPAtEHU
cy y ceum odnuuuma.”

UYnas 8 craB 1 MehyHnapogHor nakra o rpahaHCKUM U MTOJIMTHYKHUM ITpa-
BUMa: ,Huxo ce ne moxme gpwawmiu y poucimgy; poiciieo u wpiosuHa podwem
cy 3adparenu y ceaxom o0uxy.”

Ynax 4 (3abpaHa porncTsa U IpUHYLHOT pafa) cTaB 1 EBporncke KOHBEH-
uuje: ,Huxo ce ne cme gpwatiiu y pouicitisy uiu poickom Uonoxmajy.”

3. 3adpana npuHyaHOT pajga

a)Ynan 124

Ynan 124 CperewmcKor ycTaBa: ,CpouH Huje gywan HU KaKeomy UUHOB-
HUKY Kynyuuwiu, kpomje IIpasutienciuisy ipu ipahewy 3ganuja, dotpedHu 3a
WeHapogHy TO0N3Y; HO U y THoMm cryuajy unaimuhe my ITpasutienciieo upu-
ClojHy HagHUuy.”

OBOM yCTaBHOM OJIpefdOM YKUHYTH Cy deynanHu ogHocu y Cpduju.

Paj y onmreHapogHOM HMHTEPECY HE MOXKE Ce CMaTpaTH NPUHYIHUM
panom, mocedHo C 0d3UPOM Ha TO fa je BAacCT y TOM CIy4dajy Oy’KHa Aa 3a
00aB/bEHU pajl UCIUIATH HAKHALY.

0) Yciuas Petiyonuke Cpouje u mehyHapogHoupasHu goKymMeHTiu

3adpaHa NpUHYOHOr pafa peryaucaHa je onpendom unaHa 26 (3adpana
POICTBA, MOJIOXkKaja CAWYHOI POINCTBY M NMPUHYLHOT paja) CTaBoBU 3 U 4
YcraBa Penybnuke Cpouje:
,3adpameH je mpuHynHU paf. CekcyasHO WM €KOHOMCKO MCKopulrhaBame
JUla Koje je y HeTllOBOJbHOM TI0JI0Kajy CMaTpa ce MPUHYAHUM pajgoMm. //TIpu-
HyZIHUM PaJIOM Ce He CMaTpa paj WiH Cayxkda JKla Ha U3IpKaBamby KaszHe
nuliewma caodoje, ako je HUXOB pajl 3aCHOBAH Ha MPUHIINIY NOOPOBOJBHOCTH,
Y3 HOBUAHY HaKHaJy, paji UM ciykda Mulia Ha BOjHOj CITyk0U, Kao HU pajl WK
cmyxda 3a BpeMe paTHOT WIK BaHPENHOT CTama y CKIaLy ca Mepama IpoIu-
CaHMM NPWJINKOM MpOIJalliea PaTHOT WIW BaHPEeJHOT cTama.”

Opnpenba craBa 4 y cknagny je ca ogpesbama MehyHapongHoT makra o
rpahaHCKUM U MOJUTUYKHUM NTpaBUMa U EBpOICKke KOHBEHLHje O ToMe LITa
Ceé He CMaTpa NPUHYAHUM PaZioM.

Omnwra gexiapanyja o JbyOCKHMM IIpaBUMa Hema onpende o 3adpanHu
OPUHYOHOT paja.

T'enepanny 3adpaHy nNpuHyOHOT pana oapehyje wian 8 cras 3 a) Mehy-
HApOJHOT MaKTa 0 rpahaHCKUM U MOTUTUUKUM ITpaBuMa: ,Huko ce He moxe
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apumopaiiiu Ha UPUCUIAx uiu odbasesan pdag.” Y uctom uiaany oppeheno je
LITa CE HE MOKE CMAaTpaTH NPUHYIHUM PaloM.

Ynau 4 (3abpana porncTsa M IpUHYOHOT paja) cTas 2 EBponcke KOHBEH-
uuje: ,,Hu og xoia ce He moxce 3axwiesamuiu ga 00aespa UpurygHu uiu 00agesnu
pag.”

Kao u MehyHaponHu nmakT o rpahaHCKMM U MOTUTHUYKUM MpPaBUMaA, U
EBpornicka kKoHBeHIMja y cTaBy 3 ozapehyje mra ce He cMaTpa NPUHYIHUM
WIH 00aBE3HUM panoM.

4. Cnodoma mpHBATHOT KHBOTA

a)Yman 117

Cnodopa mpuBaTHOI XKUBOTa rapaHToBaHa je unaHoMm 117 Cperemckor
ycrasa: ,Ceaxu Cpéun uma tipago Oupaitiu HAUUH HUBbEWHA C801 U0 C80jOj
80JbU, CAMO KOjU HUje HA 00wilieHapogHy wiielry."

dopmynauuja uiana 117 je kpaTka u jacHa. Mckbyuyje Meliawe y Ipu-
BaTHU »KUBOT NojenyHLa. HaBeleHo orpaHnyene je onpasgaHo. JletabHuje
(GOpMYNIHCAHO, U CafPKajHO UCTO, CAApKU ra U EBpomncka KOHBEHIIHja.

0) Yciuas Petiyonuke Cpouje u mehyHapogroupasHu goKyMeHTlU

YcraB HeMa ujaHa KOju JeUUAWPaHO U jaCHO rapaHTyje cj1000Aay MpH-
BaTHOT XHUBOTa. [IpaBo Ha c1000y MPUBATHOT XXUBOTA NMPOU3WIA3U MO-
CpenHo, u3 ofpesnada HEKOIMKO YIaHOBA KOjU C€ OJHOCE Ha JbyACKa IpaBa;
TO cy: wiaH 23 (JlocTojaHCTBO M C10D0JAH pas3Boj JIMYHOCTH), 4iaH 37
(ITpaBo Ha nmpaBHy su4HOCT), wiad 40 (HenmospenusocT craHa), wiaH 41
(TajHoCT mUcamMa ¥ IPYTUX CpelcTaBa omniTewa) u wiad 43 (Cnoboma Muchw,
CaBeCTH M BEPOUCIIOBECTH).

Hu Onmita gexyiapauuja o JbyACKMM MPAaBUMa He CaApKU oIpendy Koja
Ce OUPEeKTHO OOHOCH Ha CJ1I0D0/ly TPUBATHOT KUBOTA. TO MHAUPEKTHO MPO-
W3ua3u U3 onpende uigaHa 6, MO KOjOj CBAKO MMa MPaBO Ia CByHa Oyne
NpU3HAT Kao npaBHU cyDjexkT. C 003MpoM Ha TO Aa MpaBHU CYOjEKTUBUTET
nogpasymeBa C1o00OAy MOjeduHIla, TO CE CBAKAaKO OJHOCH W Ha MPUBATHU
KKBOT. Cnodofa MpUBATHOT )KMBOTA MOJLpasyMeBa U MPaBO Ha ciaodony
MMCIIH, CaBeCTH U Bepe, LITO Ce rapaHTyje ogpenbama unaHosa 18 u 19.

Ynan 17 MehyHapogHor nakra o rpahaHCKUM U MOTUTHUKUM [IpaBUMa
OIHOCH Ce IUPEKTHO Ha CI0D0/y MPUBATHOT KUBOTA:

,,1. Huxo He Moxe dutu NMpeOIMET CaMOBOJbHUX WK HE3aKOHUTHX MEllakha y

HErOB IPUBATHU KUBOT, Y HErOBy NMOPOAHULY, V HEroB CTaH WIH HEeroBy Ipe-
NUCKY, HUTH HE3aKOHUTHUX TOBpela HaHECEHUX HEeroBOj YaCTH U HEroBOM
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yraeny. // 2. CBako yiuile ©Ma MPaBO Ha 3aUITHTY 3aKOHA MPOTHB OBAKBUX
Melllaka WIM 1nospena.”

EBporncka xoHBeHIMja ogpendom unaHa 8 (IIpaBo Ha MoOWITOBakE NPU-
BATHOT U MOPOJIUYHOT )KMBOTA) rapaHTyje MPaB0 Ha MOLITOBAKbE MPHUBATHOT
Y IIOPOSUYHOT KHUBOTA!

»1. CBaKo MMa ITpaBO Ha TIOIITOBaKEe CBOT ITPUBATHOT XXKMBOTA, ZOMa U Ipe-

nucke. // 2. JaBHe BiacTu Hehe ce MeIIaTH y BpLIewe OBOT IIPaBa CeM aKko TO

HHje Y CKIa[ly ca 3aKOHOM M HEOMXOJHO Y IEMOKPATCKOM APYIUTBY y HHTEPECy

HaluWoHaiHe Oe3demHOCTH, jaBHe De30eJHOCTH WIM eKOHOMCKe I0OpoduTu

3eMJbe, paly CIpevyaBama Hepesa WIH KpUMUHAMA, 3alITHTE 3[PaBjba WIH MO-

paina, Wid pagy 3alliTUTe Mpasa U c10d01a Opyrux.”

Ynopehewem oapende unana 117 CpeTewmCKOr ycTaBa ca HaBeJEeHUM
DOKYMEHTHMA NPOU3WIA3H [1a TaKO JUPEKTHY U KOHKPETHY OApendy y Be3H
ca c1000IOM MPUBATHOT XKMBOTA He canpxu HU YcraB Penmybnuke Cpduje
Hu Onwra gexyiapauyja o JbyLCKUM MpaBUMa.

5. Cnoboma BepoucnoBecTH

a) Ynarnosu 97 u 98

Cnodosa BepOUCIIOBECTH HUje perynucaHa y ['aBu jemanaectoj (Odmre-
HapopHa nmpasa CpduHa) Hero y ['naBu geseroj (O UpkBH), y wiaHOBUMA 97
u 98.

Ynau 97: ,,Ceaxo sjepouciiosjeganuje y Cepdbuju uma paso, cepuiagaiiu
0otocyxncenuje ceoje cnodogHo, to ceojum odpeguma, u ceaxko Ouhe Uokpo-
8UTHEBCIB08aHO0 0T Upasutuensciiea CpocKo1.”

Unan 98: ,3axnumndmwe Jbygu, Koju HUCy UpasociagHol 80CiiouHoI 8jepo-
uctiogjeganuja, cepuiasa ce o oopequm rwuHe ypxee.”

Onpende uinanosa 97 u 98 rapaHTyjy nIpaBo U C10004y CBUX BEPOMUCIIO-
BeCTH, De3 pasnuke. TUM je rapaHTOBAHO W MPABO CBAKOT MOjedWHIIA Ha
BEPOMCIIOBECT MO BJIACTUTOM H3D0DY.

YcraB He npensuha OKIo kakBa OrpaHUYeka HaBeNEeHUX MpaBa, 3a pas-
JIMKY OF CafalllkbUX yCTaBa U MehyHapOoLHONMpaBHUX JOKyMeEHATa y Be3U ca
JByICKUM IIpaBUMa, Koja oapehyjy Mmoryha orpanuuemsa.

0) Yciias Petiyonuxe Cpduje u mehyHapogroupasHu goxymeniiu
Ysan 43 (Cnodoma MUCIH, CaBECTH U BEPOUCIIOBECTH) CTaBOBU 1 2 U 3
YcraBa Penybnuke Cpbuje:

»JeMuu ce ciodoma MHUCIH, CaBeCTH, YBEpeha U BEPOUCIIOBECTH, IIPABO [ia Ce
OCTaHe TIPH CBOM YBEpewY WK BEPOHCIIOBECTH WK [ja C€ OHU IIPOMeHe IpemMa
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corictBeHOM mu3bopy. // Huko HHje mykaH Ja ce W3jalliibaBa O CBOjUM BEPCKUM
U IpyruM yBepemuma. // CBako je ciodomaH J1a MCIO/baBa CBOjy Bepy WU
ydeheme BepoucmnoBenama, 0daBbakeM BepCkuX obpena, moxahamem Bepcke
cinyk0e WIN HacTase, 0jeIMHAYHO WIH Y 3ajeJHULIM C IPYTUMa, Kao U J1a Mpu-
BAaTHO WIM jaBHO M3HECE CBOja BepCKa yBepema.”

Orpannyerwa HaBeJEeHUX TPaBa HAaBOJE Ce Y CTaBy 4, y CKIaay ca OApe.-
6aMa mehyHapoIHONPAaBHUX aKaTa.

UYnan 18 Onwre gexyiapanyja o JbySCKUM IIpaBUMa:

»,CBako MMa ITpaBoO Ha CJI0DOLYy MHUCIH, CaBECTH U BEpe; OBO NPaBO YK/byuyje

cnodony mpomMeHe Bepe WM yoehemwa U ciobomy fa 4yoBek, OWUI0 caM WU y

3ajeJHHULIH C JPYyTUMa, jaBHO U IPUBATHO, yIIPaKibasa CBOjy Bepy WiH yoeheme

MyTeM HacTaBe, BpLIEHA KyJiTa U oDaBbama odpena.”

Ynan 18 ctaBoBu 1 u 2 MehyHaponHor nakra o rpahaHCKUM U TOIHU-
TUYKUM NIPaBUMa:

»1. CBaKo u1e ¥Ma ITpaBo Ha CJI0D0LY MHUCIH, CaBeCTH U BepoucnoBectd. OBo
MpaBO MoApasymeBa 10001y MCMOoBelaka U MpUMama Bepe win ydehema mno
CBOM Haxohemwy, kao u c10d01y fa Ty Bepy Win yoeherme ucrosbaBa nojefuHauHo
WY 33jeJHO ca OPYrHMa, KaKo jaBHO TAaKO W ITPUBATHO, KPO3 KYJIT, BpLIEHE
BEPCKUX U PUTYATHUX 00pesia ¥ BepoHayKy. // 2. HuUKo He Moxe duTH mpenmer
IpUHYZe KojoM Ou ce KpIIwia CJIodoha HeroBor UCIOBeaka WIK ITPHUMama
Bepe wiu ydehemwa mo meroBom Haxohemwy.”

Y cmuciy cTaBa 3, orpaHHYeHha HaBeJeHUX ITpaBa Mopajy duTu ogpeheHa
3aKOHOM, ¥ TO CaMO YKOJIMKO Cy Hy’KHA pajiy 3allTUTe jaBHe De3denHoOCTH,
pena, 34pasba WM MOpaia, WIK OCHOBHUX MpaBa U 10d07a APYTUX JULA.

Ynan 9 (Cnodoma mucny, caBecTd U Bepoucnosecty) ctaB 1 EBporncke
KOHBEHLHje O JbyNCKUM NpaBuMa: ,,Ceaxo uma ipaso Ha cnodogy Muciu, ca-
8eCTUU U BEPOUCUOBECTIU; 080 UPABO YKbYUyje C1000gy UpOMEHe 8epe Uy
yeepewa u cnodogy uosexd ga, Ouno cam uau 3djegHo ¢ gpyiumad, jaeHo uiu
Upueaitino, UClospdsa 6epy Uy y8epere MoIUteoM, Upotiosegu, oduuajuma u
oopegom.”

Y craBy 2 HaBoze ce Moryha orpaHvYerma HaBeIeHUX ITpaBa Ha CyIUTUHCKU
WCTH HAauMH Kao MehyHapogHu nakt o rpahaHCKUM U NOTUTUYKHAM ITPaBUMa.

6. Cnodopna kperama
a) Ynan 121

Cnobogna xpetawa rapaHToBaHa je ogpendom wiaHa 121 Cperemckor
ycraBa: ,Ceaxomy Cpduny gouiywiieHo je, ceuitiu ce ca HOKPeHUM CB0jUM
umarem y gpyie tipegjene wiypcxoia Llapcisa, a u y clupane 3emve; HO K TOMY
wpeda ga uctiynu 3axone ypeqgoe, Koje he ce usgatiu.”
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Ieo Tekcra ,y opyre npefnjene tTypckora Llapctsa, ,a Uy cTpaHe 3eMibe”
cToju u3 pasnora mto Cpduja, y Bpeme odHapogoBawma CpeTemCKOr yCTasa,
jow HUje duiia cyBepeHa Ap)KaBa Hero eo Typcke LapeBuHe. MehyTum, To
He yMamyje 3Hauaj YcTaBa, KOjU 10 CBEMY MpeNCcTaB/ba HAjBUILIN JP)KaBHU
akT, nocebHo umajyhu y suny ga Typcka y To Bpeme HUje uMasa yCTaB.

0) Ycwias Petiyonuxe Cpouje u mehyHapogHoUupasHu qoxymeHiiu

Ynan 39 (Cnobopma xperamwa) craB 1 YcraBa Penydnuke Cpduje rmacu:
,Ceaxo uma wipaso ga ce cnodogHo xpehe u Haciaryje y Peayonuvuu Cpouju,
ga je Hatlyciiu u ga ce y wy epaiiu.”

Y craBoBMMa 2 ¥ 3 HaBOAE Ce U3Y3€LH OJf raPaHTOBAHOT MTpaBa Ha CJI0-
bony xperawa. OHM He yTUUY Ha CI000AY KpeTawka y HOPMAJIHUM OKOJIHO-
CTUMa U y CKJIafy Cy ca OrpaHnYemrMa U3 Mmel)yHapoJHONMpaBHUX JOKyMe-
HarTa.

Cnodopma xperama je ogpehena umaHom 13 Omnwre gexiapanuje o
JBYICKUM TpaBuMa: ,1. Ceako uma tipago Ha cnodogy kpetiarwd u uzbopa
ctaanosawad y ipanuyama uojequne gpxeaee. // 2. Ceaxo uma ipago ga Hauycuu
C8AKY 3eMIbY, YKBYUyjyhu c60jy enactuiuiily, u ga ce 8paimiu y c60jy 3emmwy."

MehyHapogHu nakt o rpahaHCKUM W MOJUTUYKUM ITpaBUMa TapaHTyje
cnobony Kpetawa ogpendom unaHa 12.

»1. CBaKo nuIle Koje ce JIeraJHO Hajla3u Ha TEPUTOPHjH HEKe Ip’KaBe UMa TPaBo

Ia ce cnobopHo kpehe y ¥0oj U 1a cJ10D0AHO U3abepe CBOje MECTO CTaHOBaHA.

// 2. CBako nvlie ©Ma MpaBo Aa HaMyCTH DUII0 KOjy 3eMJby, yKIbyUdyjyhi U CBOjY.
... // 4. Huko He Mo’ke DUTH TPOU3BOJBHO JIMIIEH ITpaBa Jia yhe y cBojy 3emspy.”

CraB 3 HaBOJIM ONpaB/laHa OrpaHUuYEeHa CJ1I0D0/e KpeTawa y U3y3eTHUM
cly4yajeBuMa.

Cnodopa kperawa HuUje Ouna npegmeTr perynathBe y EBpomckoj
KOHBeHIIHUjH. To je yurmweHo [TpoTrokosom op. 4.°> Ynan 2 (Crnodoma kpeTama)
[Tpotokona: ,,1. Ceaxo xo ce 3aK0HUTI0 HANA3U HA THEPUTHOPUJU jegHE gprase
uma, Ha oj twepuitiopuju, Upaso Ha crodogy kpeiara u cnodogy uzbopa 6o-
pasuwiaa. // 2. Ceaxo je cnodogan ga natyctuu Ouno Kojy 3emmy, yxwyuyjyhu
u couciugeny.”

Moryha onpaBziaHa orpaHuuema 10d0e KpeTama peryiaucala Cy CTa-
BOBHMMaA 3 U 4.

5> Protocol No. 4 to the Convention for the Protection of Human Rights and Fundamental
Freedoms. Ctpasdyp, 16. cenremdap 1963; Crymdenu nuctu CLIT — Mehynapogru yiogopu,
Op. 9/2003, 5/2005 u 7/2005—ucnp. u Crymdenu inachux PC — Mehynapognu yiosopu,
Op. 12/2010 u 10/2015; ETS No. 46.
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7. IIpaBO Ha HMOBHHY

a) Ynanoseu 119 u 120

[IpaBo Ha KMOBUHY TapaHTOBAHO je wiaHoBuMa 119) u 120).

Unan 119 rnacu: ,Hmamwe csaxol Cpouna, OUno kaxkeo my gpaio, jeci He-
tipuxocroseHo. Ko ce loxycu, qupHytiu y twiyhe goopo u umaree, wiu ipuceajaiiu
ia, unu oKpwUiliu, oHaj he ce cmMalpaiiu 3a HApywuliebd odwleHapogHe
0e30jegnocitiu, 6U0 oH K0 My gpaio u ol kKyg my gpaio”, a unan 120 ypehyje:
»Ho y cnyuajy, ako ou ITpasuitiescitieo CpOcko tiotliped08ano umarwe uuje Ha
odwitenapogny ton3y, Wo uma upaeso, yuowipeduitiu ia Ha TWAKo8y, HO Houem
gage umaouy HaxHagy 3a reid, HOWiho ejewiauu upoyjere.”

[TpyBaTHa HMOBHHA je HETTPUKOCHOBEHA [0 Te MEpe Ia Ce CBAKO 3aIu-
pame dwio kora y Tyhy MMOBHHY CMaTpa HapyllaBameM OMIITeHapOoIHe
be3denHocTH. HenmpuKOCHOBEHOCT MPUBATHE CBOjUHE He yMamyje onpenda
ynaHa 120 jep ce pagu o kopulrhewy MpuBaTHE UMOBHUHE OJf CTPaHe JIpKaBe
y jaBHOM HHTEpecy, ¥ TO y3 HaKHaJy npema MpolieHH BelliTaka, C TUM Ja
HakHaja Tpeda na dyne mperxonHo ucmuaheHa.

0) Ycias Petiyonuke Cpouje u mehyHapogHoUpasHu goKyMeHTlU

['0TOBO Ha WIEHTHYAH HAUMH [IPaBO HA UMOBHUHY PErYJIUCAHO je YCTa-
BoM Penybnuke Cpbuje y wiany 58 (IIpaBo Ha UMOBHHY) CTaBOBH 1 U 2:
+JEMUU CE MUPHO YIHUBAE CBOJUHE U GPYTUX UMOBUHCKUX TIPABA CTHEUEHUX HA
ocHogy 3axona. // IIpaso ceojure moxce OUtliu 0gy3etio iU oIpaHUUeHo camo
y jasHom uniiepecy yimepheHoM HA 0CHOBY 3AKOHA, Y3 HAKHAJY KOjd He MOXMeE
Outiiu Huma og wpruwne.”

Y Onwroj dexnapauyju O byLCKUM IIpaBUMa IIPAaBO Ha UMOBHHY je
npenmet oapende unada 17: ,1. Ceaxo uma ipaso ga sioceqyje UMOBUHY, CaM
Kao u y 3djegnuyu ¢ gpyiuma. // 2. Huxo He cme Ouitiu camogosbHo JTUULEH
umosume.”

MehyHapooHu makT o rpahaHCKMM W MOJIUTHYKUM TMpaBHMa Hema
onpende o MpaBy HA UMOBHHY.

EBporicka koHBEeHUHja HeEMa ofpenada y Be3u ca MpaBOM Ha UMOBHUHY.
Ha nmpaBo Ha UMOBHHY ofjHOCH ce 4iaH 1 (3amrtura umMoBHHe) cTas 1 IIpo-
Tokosa op. 1: ,Ceaxo Qusuuxo u UpasHo nuye uma Upaso Ha HEOMETUAHO

6 Protocol No. 1 to the Convention for the Protection of Human Rig and Fundamental
Freedoms. Tlapus, 20. mapt 1952, Cnymdenu nucti CLII' — Mehynapognu yiogopu, op.
9/2003, 5/2005 u 7/2005 — ucnp. u Caymdenu inachux PC — Mehynapogru yiosopu, op.
12/2010 u 10/2015; ETS No. 009.
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ymusarne cgoje umosure. Huxo He moxme Outtiu TUUEH C80je UMOBUHE, OCUM Y
JasHom uniiepecy u 9og ycrosuma Upegeunenum 3aK0oHoM U OUWTUUM Haue-
auma mehynapoguoi tipaga.” Y cMuciy ogpende cTaBa 2 mpaBa rapaHTOBaHa
cTaBOM 1 He yTHYy Ha IIpaBO Ap)KaBe [a NpPUMemYyje 3aKOHEe Koje cMarpa
notpedHuM [a Ou perynucana kopuiiheme UMOBUHE Y CKJIaLy Ca OMIITHM
WHTEpecuma Win fa du obesdenuna HamiaTy mopes3a Wid APYTUX AaXOWHA
WU Ka3HHU.

8. IIpaBo Ha y)KHBame ONIITEeHAapOJHOT Jodpa

Unan 129 Cperemckor ycrasa:

LM ceocke wiyme u iopa gocagawrwu anuja jecy oUuitieHapogro goopo; cas Hapog
uma paso, ywusdawiu ju. Hutiu uma ITpasutienciieo, Huitl uxaxas Cuapjewuna,
HU UUHOBHUK, HU THPI0BAY,, HU CelbaHUuH, HUlli ukakae Cpoun tipasa, 3aipahusatiu
Ju unu 3adparwugattiu Cpdbuma u3 gpyiu cend u OKpymuja, ga ju ne ymusajy.”

OBoM oppendbom Typcka MMOBHHA IOCTaje CPICKO OMUITEHAPOLHO
nodpo. Kao TakBo, CBM MMajy NpaBo [ia ra y>KHUBajy. Y TOMe HE MOTry ODUTH
cripedeHu yak HU of [TpaBUTE/BCTBA.

Pa3ymspuBo je f1a oBako OMTHA Martepuja Oyne yCTaBHO peryJjivcasa, mo-
cedHO uMajyhu y Bufly IPUIUKE Y BPEME JJOHOLIEHA Y CTaBa.

9. ITpaBo Ha yuenrthe y ynpaB/balkby jaBHHM MOC/IOBHMA

a) Ynan 110

[TpaBo Ha jaBHe ciy0e perynucaHo je wiaHom 110 Ycrasa: ,[pahanun
Cpocku camo moxme OUTiU UUHOBHUKOM, TUYTHOPOM, UTIEHOM 00wileciied, U
HAg3upatienem jasHu U 0OWTHUHCKU 3a8egeHuja”.

Ycnos je npxkasmancTtBo Cpduje. To je oruvHo, jep ce pany o mnocio-
BMMa KOjHU HaJulase NMPUBAaTHU MHTEPEC U Be3aHU Cy 3a gpkaBy. Mako ce
panu o yctaBy u3 1835. romuse, ogpenda unana 110 He pasnauKyje ce Of
aKTyeJIHUX YCTaBHUX OOpendH U MehyHapOoHONpaBHUX AOKyMEHara.

0) Yciias Petiyonuke Cpouje u mehyHapogroupasHu goKyMeHTiU

Ynan 53 (IIpaBo Ha yyewhe y ynpaB/bamwy jaBHUM IOCI0BUMA) YCTaBa
Penybnuke Cpduje nponucyje: ,['pahanu umajy tipago ga yueciisyjy y yupas-
JbAtby jagHUM TUOCTO8UMA U §d T0g jegHAKUM YCTI08UMA CULYTAjy Y jasHe Clye
u Ha jague Qynxyuje.”

[MowrTo je peuy o jaBHUM ciayxdama M jaBHUM (yHKLHjamMa, TEPMUH
,rpahaHuH” ce KOpUCTH 3a OpkasbaHe Penydnuke Cpbuje. To je y ckiany
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u ca ogpendama Onuite fexsiapanyje o JbyICKUM IpaBumMa U MehyHaponHor
nakra o rpahaHCKUM U NOJUTUYKHUM IIPaBUMA.

Yman 21 crasosu 1 u 2 Onwre jgexnapanyja O JbYOCKUM IIpaBUMa
onpehyje: ,1. Ceaxo uma @ipaso ga yuecitisyje y yipasmparwy c80joM 3eMIbOM,
HellocpegHo unu upexo crodoguo uzadpanux upegciasuuxd. // Ceaxo uma
#ipaso ga Ha pasHoUpasHOj 0CHOBU CIUYTA y jasHy cry#dy y ¢80joj 3emmu.”

C ob3upom Ha gopmynauujy y craBy 1 ,CBOjoM 3eM/BOM” U y CTaBy 2
»Y CBOjOj 3eM/bK”, TO ITpaBO NpUNajga foMahuM OpkaB/baHUMA.

Ynan 25 Tauke a), 8) u B) MehyHaponHor nakra o rpahaHCKUM H 110-
JIATUYKUM IIpaBUMa IJ1ace:

»CBaxu rpahaHMH UMa npaBo ¥ MoryhHoct, 6e3 MKkakBe JUCKPUMHUHALIUjE MO-

MeHyTe y wiaHy 2, u 0e3 orpaHuuema: // a) a y4ecTByje y ylipaB/bakby jaBHUM

MOCJIOBUMA, OWIO HEMOCPeAHO, OUI0 MPeKo CJI0D0NHO W3adpaHUX MpeNCTaB-

HUKa; 0) ma dupa u pa Oyme OWMpaH Ha MOBPEMEHHUM HCTUHCKHM, OMUITHUM,

jenHakuM M TajHUM u3bopuma, koju odes3belyjy cnodonHo uspakaBamwe BOJbE

Oupaua; B) na dyme mpuMIbeH, MOJ OMNIUTHM jeJHAKUM YCIOBUMA, Y jaBHe

cnyxde cBoje 3emibe.”

Kao u y Onmroj gexnapaurjyu o JbyOCKUM [paBUMa, HaBeleHa Ipasa
npunazgajy noMmahum gpkaBbaHUMA.

[TpaBy Ha yuemhe y ynpas/bakby jaBHUM MOCI0BUMA HHUje MPEAMET pe-
rynaTtuse y EBpONCKOj KOHBEHLIU)H.

10. Obpahame BHIIEM OpraHy y cjiydajy HemoCTynama HH)KET OpraHa

Ynau 126 CpeTemckor ycraBa riacu: ,,Cpdun uma tipaso, wWymuitiu ce
8UWLOj 8acTiu, Kag Ou my ce Huxe 3dilie3dne u3gaiu pjeulenuja y gjeruma
reiosum”.

OBo je rapaHuuja fa ce He MOXKe OCTaTH ycKpaheH 3a OAIyKy Hallex-
HOT OpraHa. ¥ cjly4ajy HENmoCTylama I10 3aXTeBy, npensuheHo je odpahame
BHUIIEM OPTaHy.

He papu ce o mpaBy Ha xaudy, jep HHXXHM OpraH HHje IOCTYIHO IO
TpaXkemwy; ped je o hyTamy afMUHUCTpaUHje.

OBo je MmaTepuja Koja ce peryauile 3aKOHOM, a He ycTaBoM. MehyTum,
Tpeba uMaTH y BUly BpeMe Kafa je nucaH Ycras. Taja je duio on u3yseTHor
3Hauaja Jla ceé Ha yCTaBHOM HHMBOY OCUIypa 0daBe3a Ip)KaBHHX OpraHa fAa
NOCTYTajy Mo 3axTeBy rpahaxa.
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11. JegHakoCT npes 3aKOHOM

a)Ymnan 111

Ynan 111 Cpetemwckor ycrasa: ,Ceaxu Cpoun u 0e3 ceaxe pasnuke jegax
je tpeg 3axornuma CpOckum, Kaxko y odpanu, Waxo Uy KasHu Hd C6UM Cygosuma
ot Hajmarel go Hajeehel.”

OnpenboM OBOT WwiaHa rapaHTyje ce jeJHAaKOCT Ipej] 3aKOHOM y KPUBHY-
HOM MOCTYNKY, UMajyhu y BUAy [la ce rapaHTOBaHa jeJHAaKOCT OOHOCH Ha
00paHy M Ka3Hy.

0) Yciuas Petiyonuke Cpouje u mehyHapogHoUpasHU gOKyMeHTUU

JemHaAKOCT mpen 3aKOHOM jeHO je O YCTaBHUX IIpaBa rapaHTOBAaHUX
YcraBom Cpbuyje, y unanosrma 21 v 36. Unan 21 (3adpanHa fuckpuMuHauyje)
ctaBoBu 1 u 2, ogpehyje: , [Tpeg Ycitiagom u 3axonom céu cy jegnaxu. // Ceaxo
umad Upaso Ha jegHaxy 3aK0HCKY 3awtuuiiy, 0e3 guckpumunavuje.”

Ysan 36 ([TpaBo Ha jeqHaKy 3alITUTY TpaBa U Ha MMPAaBHO CPEICTBO) CTaB
1 nponucyje: ,Jemuu ce jegnaxa 3auiiiuiig Upasa upeg cygosuma u gpyium
gpasHum opianumd, UMAOUUMA jesHUX osiawherna u opianuma HoKpdjure
U jeguruya JT0KAIHe camoyupasge.”

Omnmra fgexnapauyja o JbyOCKUM [IpaBUMa y 4laHy 7 cagpu cienehy
onpendy: ,Ceu cy tipeg 3aK0HOM jegHaKU U umMdjy ipaso 0e3 uxaxee pasniuxe
HA U0JjegHaKy 3aK0HCKY 3autuuiny...”.

MehyHaponuu naxT o rpahaHCKUM U MOTUTHUKUM IIpaBUMa y WwiaHy 14
craB 1 xaxe: ,Ceu cy jeguaxu fipeg cygosuma u cygosuma upasge. ..."

EBporicka koHBeHIIMja HEMaA TocedHy ofgpendy O jefHAaKOCTH Mpern 3a-
KOHOM. MehyTum, jeIHAKOCT mpeJ 3aKOHOM Mpousuaasu u3 KoHepeHIjoM
rapaHTOBaHUX IpaBa K3 wiaHa 6 (IIpaBo Ha mpaBu4HO cyhewe), wiaHa 7
(KaxmwaBawe caMO Ha OCHOBY 3akoHa) U wiaHa 13 ([TpaBo Ha AenoTBOpaH
mpaBHH Jiek). To je morBpheno u ogpendom unana 14 (3adpaHa TUCKpPUMU-
Halyje) Koja UCK/by4yje JUCKPUMHUHALIK]jY 10 DMUJI0 KOM OCHOBY.

12. KaxmpaBawke CaMO Ha OCHOBY 3aKOHa

a) Ynan 114

Ynau 114 Cpetemwckor yctaBa onpehyije: ,Huxo y Cepouju He modxce Kam-
ren Outtiu, 8eh 1o 3aK0oHy U 1o Upecygu HagrexHolid cyga.”

Osa oppenda je peuenuyja jeqHOT 0OJf TEME/BHUX MPUHLUIIA KPUBUYHOT
npasa Nullum crimen, nulla poena sine lege. [lopen Tora, oHa 3HauH 1a ce
OlUIyKa JIOHOCH Yy (pOpMHU IIpeCyfie U TO Off CTPaHEe HaAJEXHOT Cyja, a He
HEKOT JpyTror OpraHa.
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0) Ycias Petiyonuxe Cpduje u mehyHapogrHoupasHu goxymeniiu

Ynan 34 (ITpaBHa CUTYpHOCT y Ka3HEHOM IpaBy) cTaB 1 Ycrasa Pemy-
onuke Cpduje: ,Huxo ce He Moxe OLNACUTIU KPUBUM 3d gesio Koje, Upe Helo
WO je yUUeHo, 3aK0HOM UU gpyTum Upotiucom 3acHO8AHUM HA 3AKOHY HUje
ouno tipegeuheno Kao Kaxchueo, HUU My ce Moxce uspehu kasna xoja 3a o
geno Huje duna tipegsuhena.”

Onurta geknapanuja o JbyACKMM MpaByuMa, Y wiany 11 cras 2 onpehyje:
»2. Huxo ne cme outtiu ocyhen 3a gena unu iputiyciie Koju HUCy upegeiiiasoaru
KPUBUUHO Geio 0 HAUUOHATHOM UTIU MeHyHAPOGHOM TIpasy ¥ epeme Kaga cy
u3epwenu. Hctio Waxo He cMe e USpUuudiiiy wemd Ka3Hd 0g OHe Kojd ce MoLnd
ApUMEHUTIU y 8peMe KAGA je KPUBUUHO Jesl0 U38PULEHO.”

MebhyHapogsu nmakTt o rpahaHCKUM M NOJUTHUKUM NPAaBUMA, y WIaHy
15 craB 1 Kaxe:

»1. Huxo He Moxe duth ocyhen 300r mena Wiau NPONYCTe KOjU HUCY Mpen-

CTaB/baIU KPUBUYHO JIeJI0 TpeMa fomMaheM WM MelyHapoIHOM TpaBy y Tpe-

HYTKY Kafia cy nounmeHd. Takohe, He Moxxe ce uspehu ka3Ha koja je Beha on

OHE I(Oja ou ce IMPUMEHUJIA Y TPDEHYTKY Kanaje KPHUBHUYHO NIEJI0 ITOYUHBEHO. Ako

IMOoCJ/IE€ U3BPIIEHA OBOI KDUBUYHOT [€jia 3aKOH HpEHBI/Iba JIAKITYy Ka3Hy, KpyuBal

Tpeda ja ce KOpUCTH Thume.”

EBporicka KoHBeHUIH]ja y wiaHy 7 (KaxkwbaBame caMo Ha OCHOBY 3aKOHA)
craB 1 npomnucyje:

»HHKO ce He MOXxe cMaTpaTH KPUBUM 32 KPUBUYHO JIEJI0 U3BPLICHO YHHEHEM

WIN HeuumemeM Koje, Y BpeMe kaja je W3BpIIeHO, HUje NPeAcTaB/balo KpH-

BUYHO JIeJI0 10 YHyTpallkeM Wi MmehyHapogHom mpaBy. McTo Tako, He Moxe

ce uspehu cTpoxa KasHa of OHE koja je Duia mpomnucaHa y Bpeme Kaja je

KPUBHUUHO [IE€JI0 U3BPILEHO.”

Y cmuciny ompende ctaBa 2 KoHBeHLMje. OBO Ce HE OOHOCH Ha Cyheme
U KaKibaBame 3a Jiejla Koja ceé cMaTpajy KpUBUYHHUM JIEJIOM ITPpEMa OMIUTUM
MPaBHUM HayeluMa Koja MPU3Hajy UMBUIM30BAaHU HAPO[IH.

13. 3adpana gBocTpykor cyhemwa u kaxxwaBamwa (Ne bis in idem)

a)9nan 115

Ne bis in idem, TpUHIUI KPUBUYHOT NPOLIECHOT MpaBa, Kao U3pas npa-
BWJIA [la C€ MPOTHUB MCTOT JIUL]a He MOXKE BOOUTH HOBU KPUBUYHU MOCTYMAK
3a Ien0 Koje je mpegMmeT MPaBOCHa)KHE CYACKEe OIIyKe, Cca 3HA4YajHUM
yTULIajeM Ha MaTepHjalHO KPUBUYHO MpaBO, jep TUMe 3adpamyje U IBO-
CTPYKY CaHKIIHjy 3a UCTO JIMIle Y Be3U Ca UCTUM MOCTyTambeM Ca UIeHTHY-
HHUM OCHOBOM, CaJpXXaH je y oapendu unaHa 115 kao jegHo on YcTaBom
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MPU3HATUX JBYACKUX MpaBa: ,Komy ce jegan Gyili cyquio eeh 3d Kaxkey xKpu-
suuy, iax je 1o Upecyqgu cygejckoj KaxcrweH U otliiiyuiiiied, Uiy Hahex ga Huje
KpUe8, OHOMY He Moxce ce U0 gpylu Uyl cyquiiu 3a ucily Kxpusuuy.”

0) Ycitias Petiyonuke Cpouje u mehynapogroupasHu goKyMeHTlU

Y YcraBy Penybnuke Cpduje 3adpaHa IBOCTPYKOT cyhemwa U KaKibaBarma,
Kao jeHO OJf JbyICKUX MpaBa, rapaHTOBaHa je ogpendom wiaHa 34 (IIpasHa
CUTYPHOCT Y Ka3HEHOM MpaBy) CTaB 4:
»HHUKO HE Moke DUTH romeH HU KaXkKiheH 3a KpUBHUYHO JIei0 3a Koje je mpaBo-
CHaXXHOM Tpecynom ociodohen winu ocyheH umu 3a koje je onTyxda mpaBo-
CHa)XHO 0f0HjeHa WU MOCTYIMaK MPAaBOCHAXXHO 00YyCTaB/beH, HUTH Cy[CKa OfI-
TyKa MOKe DUTH W3MemeHa Ha IITeTy OKPUBJbEHOT Y MOCTYTIKY 10 BAHPEIHOM
npaBHOM Jsieky. McTuM 3adpaHama Topee Boheme MOCTyIKa 3a HEKO JIPYTo
Ka)XHbHUBO geno.”

OnurTa gexiapanuja o JbyACKUM MpaBUMa HeMa ofipende o 3adpaHu [1BO-
CTPYKOT cyhema U KaKibaBama.

Ynan 14 craB 7 MehyHapoaHor nakTta o rpahaHCKUM U MOTUTHYKUM
npaBuMma: ,,7. Huxo He moxce dutiu 10teH uiu Kaxcren 3001 Kpusuunol gena y
8e3u ca Kojum je 8eh 610 ocodohen kKpusuue uiu ocyhen upasHocHaIHOM Upe-
Cygom Upema 3aK0Hy U KpusuuHom uocilyuxy ceaxe 3emse.”

EBporicka KOHBEHLIMja He cagp»ku 3adpaHy IBOCTPYKOT Ccyhewma U Kax-
haBama. To je yurmweHno [Iporokosiom 6p. 7,7 uuju unan 4 (ITpaBo ma ce He
Oynme cyheH wim KaxxmweH IBaNyT y UCTOj cTBapHu) ctas 1 rmacu: ,Huxome ce
He MOJe UOH080 CYJUTiU HUTIU Ce MOHE KASHUTAU ¥ KPUBUUHOM UOCTHYUKY Y
HAGIEeHHOCTUY uciiie gpmaee 3d geno 3001 xoia je eeh O0uo UpPABOCHANCHO
ocnodohen unu ocyhen y ckaagy ca 3aK0HOM U KPUBUUHUM TUOCTAYUKOM Uie
gpxase.

3abpana mBocTpykor cyhewa U KaxmwaBawa npema [Ipotokony Opoj 7
Hyje reHepasHa. OfHOCH ce caMO Ha 3adpaHy y HMCTOj Op)KaBH, YUME je
omoryheHo a HeKO OyZe MOHOBO ONTYXKeH, CyheH U KaXKibeH 3a MOCTyNambe
Ca UCTHUM OCHOBOM, Y HEKOj OPYroj Op KaBH.

7 Protocol No. 7 to the Convention for the Protection of Human Rights and Fundamental
Freedoms. Ctpa3dyp, 22. HoBemdap 1984, Cnymbdenu nucit CLII' — MehynapogHu yiogopu,
op. 9/2003, 5/2005 u 7/2005 — ucnp. u Cuyxdenu inachux PC — Mehynapogruu yiosopu,
op. 12/2010 u 10/2015; ETS No. 117
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14. JIumeme ciiodome

a) Ynanosu 112 u 113

Ynan 113 Cperemwckor yctaBa: ,Huxo y Cepduju ga He citioju 8uuie og
Wpu gana y 3aimeopy, a ga My ce He jasu Kpueuud, 3d Kojy je 3aitieopeH, U ga
ce He y3me HA ucuuti.”

Cnodoga je TeMesbHO JbYICKO [TPaBo. 3aT0 JHUILEHE CII000E MTPeCTaBsba
M3y3eTHY Mepy. MaKko ce To U3pUUHTO y 0BOj 0pendy HE HaBOOHU, OUUITIEHO
je Ia ce pagu O IPUTBOPY, a HE O M3BpIIEHY KpUBMYHe caHkuuje. Ha To
ynyhyje To wTo je ompehen poky o Tpu JaHa ¥ 0baBesa Ja ce caciylia JIuLe
JIMILEHO c1odoge.

Ycras Hema reHepainHe ogpende o 3adpanu nuuiema ciodope. To uHIU-
PEKTHO Mpou3Hia3su U3 ogpende wiaHa 112, Mo K0joj je KPUBUUHO FOBEHE
moryhe caMo Ha OCHOBY 3aKOHa U OJ CTpaHe 3aKOHOM ojpeheHor opraHa.
Hmajyhu y BUny UnBeHULy [a je KPpUBUYHO TOlbEme MOryhe caMo Ha OCHOBY
3aKOHa, [oJipasyMeBa Ce [la U JIUIIEHE C10004e Mopa DUTH YTEME/bEHO Ha
3aKOHY.

0) Yciias Petiyonuxe Cpouje u mehyHapogroupasHu goxymeniiu

Ynan 27 (ITpaBo Ha cnodony u 6e3depHoct), ctaBoBu 1 u 2 YcraBa Pe-
nydnuke Cpduje npepsuhajy:

»,CBAaKO MMa TpaBO Ha JTUYHY cinobomy u de3dbenHoct. Jlumewe crnobome 10-
NYLITEHO je camo U3 pasjiora M y MOCTYIIKy KOjU Ccy npeABUheHH 3aKOHOM. //
Jlvue Koje je TUIeHo ¢1000/e 0 CTPaHe APXKABHOT OpPraHa OAMax Ce, Ha Je3UKy
KOju pasyme, oDaBelLITaBa O pasjao3uMa JIHlena c10dofe, 0 ONTYyKOU Koja My
Ce CTaBsba Ha TepeT Kao U O CBOjUM ITpaBUMa U MMa IIpaBo Ja Oe3 omiarawa o
CBOM JivlIewy cioboze obaBecTH ule 10 CBOM u3bopy.”

Yimanom 9 Omwre pexnapaudje o JbYyLCKMM IIpaBUMa 3adpamyje ce
MTPOW3BOJBHO XaTllllekhe U TpUTBapamwe: ,Huko ne cme Ouiliu Hpou3e0/6H0 yXaii-
wieH, Uputieoper HUy upoiiepan.”

Onwmita gexiapanuja Hema nocedHy onpendy o odaBe3n odaBelITaBawma
JYLa JIMIIEeHOT cj10doje 0 pasno3uma 300T uera je JIMILEeHO C100oge.

Ha nmumewe cmobone ogHoce ce oapende unana 9 craBosu 1 u 2 Mehy-
HapOAHOT MaKTa O rpahaHCKUM U MOJTUTHYKHUM MpaBUMaA:

»1. CBaKu mojeguHal uMa rmpaBo Ha ci10boy 1 Ha De3DenHOCT CBOje TUUYHOCTH.

Huko He Moxke DUTH MTPOU3BOJBHO yXalllleH WIN NpUTBOpeH. HUKko He Moxe

OuTH nuIieH cnodo/ie 0CUM K3 pasiora U CXOIHO TOCTYIKY KOjU je pensuleH

3aKOHOM. // 2. CBako yxXanueHo JIuile 0daBelTaBa Ce Y TPEHYTKy Xallllewa 0

pasno3uMa Xxalllema Kao IITo ce y HajkpaheM poky odaBemTaBa MACMEHUM

MyTeM O CBaKOj OnTyXDHU Koja je MoAUrHyTa MpoTHB wera.”



Hophe Capana, KomnapaTuBHH NIPUKa3 /bYACKUX IpaBa 0 CPETEHCKOM yCTaBy 29

Y EBpOInCKOj KOHBEHLIMjH OBa MaTtepHja je perynucana yiaHom 5 (IIpaso
Ha cnobony u de3dbenHoct), ctaBoBu 1 U 2:

»CBaKo JMlle UMa ITpaBo Ha cyiodomy U HesdbemHocCT TMYHOCTH. HUKO He Moske
OuTH nuleH cinodose ocuM y ciaefehum cirydajeBUMa My CKIafy ca 3aKOHOM
IIPOTHMCAaHUM IOCTYIIKOM: @) ¥ CIy4ajy 3aKOHHUTOT JHUlleha c10d0/ie Ha OCHOBY
npecyze HaJJIeXHOT Cyna; §) y ciiy4yajy 3aKOHUTOT Xallllewa WK JIMLIeHha CI0-
Oopme 300r HeusBplIema 3aKOHMTE CY[CKe OANYKe WIM pagu odesdehema
UCIymemha Heke oDaBe3e IMponucaHe 3akoHOM. // CBaxo ko je yxanuieH duhe
oIMax U Ha je3uKy Koju pasyme oDaBelITeH O pa3jo3rnMa 3a HEroBo Xalllemhe
Y 0 CBAaKOj ONTY)XKOW IIPOTHB mera.”

I11. 3axwby4ak

KomnapaTtuBau npuka3 CpeTemCKor ycraBa ca YcraBom Penydnuke
Cpdyje, OnmTom fexiapanyjoM o0 JbyICKUM IpaBuMa, MehyHaponHUM nak-
TOM O MOJUTHUYKKUM M rpahaHCcKkUm mpaBMMa U EBpONCKOM KOHBEHLIMjOM O
JBYACKUM IIpaBUMa IIOKasyje fa je, Mpe CTOTHHY W NeBefeceT TOAHHA,
CperemCkH ycTaB UMao ogpende 0 TEMEbHUM JbYACKUM IpaBUMa U CJ1000-
Iama, faHac onumrenpuxsaheHuM y melyHapofHOM NTpaBy ¥ rapaHTOBaHUM
MehyHapogHONpaBHUM JOKYMEHTHMA, Kao U ogpendama Ycrasa Penydinke
Cpbyje.

Ynpkoc yumeHunu fa je CpeTemCKkd yCTaB YKHUHYT 55 JlaHa HaKOH
DIOHOLIEHA, a 1a je Ha CHa3u OMO0 CcaMo JIBe Heflesbe, OBaj YCTaB 0CTaje Besu-
YaHCTBEHM [0Ka3 CJIODOJApPCKUX HAeasna, U BU3Hja JEMOKpATH]e.

Dorde Sarapa
attorney at law in Belgrae

COMPARATIVE OVERVIEW OF HUMAN RIGHTS UNDER THE SRETENJE
CONSTITUTION

Summary:

The Sretenje Constitution was the first constitution of the Principality of Serbia.
It was adopted at the Sretenje Assembly in 1835. It was one of the most advanced
and liberal constitutions of its time. It introduced the rule of law and the separa-
tion of powers. It abolished slavery and feudal relations and limited the prince’s
right of veto. It was far ahead of the era in which it was created.

The paper presents a comparative overview of the human rights recognized and
guaranteed by the Sretenje Constitution with the provisions of the Constitution of
the Republic of Serbia, the Universal Declaration of Human Rights, the Interna-
tional Covenant on Civil and Political Rights, and the European Convention on
Human Rights. The comparison with these documents shows that the Sretenje
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Constitution, nearly one hundred and ninety years ago, established and guaranteed
almost all human rights that are today part of the corpus of international law.
Although it was abolished 55 days after its adoption — due to pressure from Austria,
Russia, and Turkey, which at the time had no constitutions and were still governed
by feudal systems — and was in effect for only two weeks, the Sretenje Constitution
remains a testament to the ideals of freedom and the vision of democracy.

Key words: Sretenje Constitution, constitution, human rights, civil liberties
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YOEO Y IPYIITBY C OTPAHUYEHOM OJTOBOPHOIIRY
H PEXXUM 3AJEJHUYKE HMOBHHE CYITPYXKXHUKA

CaxeTak:

Y pamy ce aHanu3upa akTyelHa Cy[cka Ipakca BpxoBHOr cyna nmpema Kojoj yaeo y
IPYLITBY C OTPaHHYEHOM OJroBOpHOIIhy He MO)Ke Mpe[CcTaB/baTH [Ie0 3ajeJHUUKe
MMOBMHE CyNpY)KHHUKA, YaK U Yy C/lyyajy Kajia je y OCHOBHHU KallWTasl NPUBPESHOr
IpyLITBa YHeTa 3ajefHUuYKa MMoBHUHA. HakoH aHanuse odpasnoxena opnyke Cyna
MOXKe Ce KOHCTAaTOBaTH Ja je OHa y CKIafgy ca CafpKMHOM Baxehux mpomuca.
Hmajyhu y BuLy na je ped o BeoMa 3Ha4ajHOj OIPYIITBEHOj TEMH, @ TPABHO W3Yy3€THO
CJI0KEHO]j, jep 3agupe y IBe 001acTi mpaBa Koje ce 3aCHUBAjy Ha Pa3IuuYUTUM ITPUH-
uunuma (IOpoOJUYHO M KOMIIAHMjCKO IIPaBO), OBO NHTame OM Tpedaso HU3PHUUTO
peryancaTd 3aKOHOM, Kao LITO je ciydaj ca HaciaehuBameMm ynena. Y ONLITOj U
CTPYYHO]j jaBHOCTH CTaB BpX0OBHOI cya ce yIjaBHOM KpUTHKyje. [IpenMeTHO nuTame
j€ U3y3€THO CJIOKEHO, jep je U3 IPaBHE aHAIM3€E TELUIKO UCK/bYYUTH NOLCBECHE KU-
BOTHE CTaBOBE KOjU MMajy noTpedy ma odesdene ,nmpasuuHoct”. Crora, de3 od3upa
Ha JTMYHY IPaBHU CTaB KOHKPETHOT ayTopa, YUHHU Ce J1a Cy CBY CalJIaCHU OKO jeJHOT
CermMeHTa, a TO je Jla je HeONXO/IHO peryJyiucame OBOT MUTaka y jeJHOM O] IBa Ma-
THUYHA 3aKOHa — [IopoinYHOM 3aKOHY WK 3aKOHY O IPUBPESHUM ApylTBUMa. Ca-
I71aCHOCT Ou Tpedasio Ja MOCTOjU U OKO jOILI jeNHOT 3aK/bydKa — Jja CyNPYKHHUK He 01
Tpedaso fa MMa ITPaBO Ha UCTHLAWE 3aXTeBa 3a yTBpheme CyCBOjUHCKOT Hena Haj
ymenoM, Beh camo odnuraiMoHO-IIpaBHU 3axTeB, O YKMjeM ODUMY W yCJIOBUMA 3a
OCTBapHBalme MOXKE Jia Ce pacipasba (Ja U je 0OUM IpU3HAT y Cy[CKOj NMpaKcH
ojroBapajyhu Wim Hyje), IITO Cy 3alTpaBO MUTamwa Koja bu Tpedasno ga dymy npenmer
HMHTEpecoBama 3aKOHOMABLA.

KpyuyHe peuH: yneo y NpUBPESHOM OPYLITBY, NoCcedHa MMOBHHA, 3ajeJHHUYKA
MMOBMHA, YWIaHCKa NpaBa

* EnexTpoHCKa agpeca aytopa: jovana@velickovic.legal.
AyTop je unan Ypehusauxor ondopa yaconuca ,bpanuy”.
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I. YBOo

Y cynckoj npaxkcu BpxoBHOr cyna Beh HEKOJIMKO rOAMHA IPUCYTaH je
CTaB Ja y[eo Y MPUBPEIHOM JIPYLITBY HE MPeNCTaB/ba 3ajeJHUYKY UMOBUHY
CYIIPY’>KHHUKa, Te [la CYNPYXKHHK, KOjU HUje ynucaH y Perucrap NpuBpeiHUX
cybdjexara, Hema MpaBo Jja UCTUYE CTBAPHO-TIPAaBHHU 3aXTeEB 3a YTBphemwe CyB-
JaCHUINTBA HaJ ynenoM, Beh MMa MpaBo Ja UCTHYE CaMO ODJIMTallMOHO-
MpaBHU 3aXTEB MpeMa CYNPYKHUKY, YKOJIUKO je y KamuTaa IPYLITBA Kao
OCHUBAYKH YJIOT YHETa 3ajefHUYKka UMOBUHA. TauHuje, Cyn ce He u3jallibaBa
IEeUUIHO Aa JU yOeo MpelcTaBba 3ajeNHUYKY WIM MOCEOHY MMOBUHY CY-
NPYKHHKA, alnu UMajyhu y BULy cneliuUYHOCTH yIena Kao CaCTaBHOT Jena
MMOBHHE jeHOT Ofi CYNPY’KHHUKA, U3HEO je CTaB Ja CYNpPYKHUK KOjU HUje
ynucaH y Pervcrap npuBpenHux cydjekata He MOXKe I10 OCHOBY CTHUIIama y
OpauyHOj 3ajefHHUIM MOCTAaTH YiaH OPYLITBA, Beh 3alITHUTy CBOjUX Mpasa
MO’K€ OCTBAapUTH CaMO KpO3 HMCTHLAKBE OOJUrallMOHO-IIPAaBHOI 3aXTeBa
npema Cynpy>XHHUKY YKOJIHKO je Y OPYIITBO yJIOXK€Ha 3ajeIHUYKa UMOBHHA.

KonkpetHo, y npecynu Pes 16332/2022 op 4. centemdpa 2024. ropuHe
BpxoBHu cyn HaBogu cienehe:

- [T]y2uba Hema MOTYhHOCT UCTHLIAaha CTBAPHO-IIPABHOT 3aXxTeBa 3a YAEo Y
NPUBPENHOM APYIITBY XX M yIesla y MMOBUHH HaBEEHOT TPUBPENHOT CyDjeKTa,
4yuju je ocHKUBayY ouo TykeHu bb, Beh Moske 1a ©Ma camo OdIUraliuoOHU 3aXTeB
npema OUBIIEM CYNPYKHUKY, CPa3MEPHO CBOM y4yelrhy y CcTULalkby UMOBHUHE
KOja je yHeTa y UMOBHHY IPUBPENHOT IpylITBa. IMOBHHA MPUBPENHOT APYyIITBA
0JlBOjeHa je off UMOBHHE OCHMBavya. OCHMBAYKa M ynpaB/bayka ITpaBa Ha MpHU-
BPEAHOM JIPYLITBY IIpUIIafajy PETUCTPOBAHOM OCHHBAuy, a TYXXWba TO HHJE.
VIMOBHHA yHETa y NMPUBPESHO APYIUTBO KA0 OCHUBAYKH YJIOT jJEHOT CYNpPYX-
HUKa T0CTaje KaluTal NMPUBPENHOr APyIWITBA. JJOOWUT NMPUBPEAHOr APYLITBA
IIPEeACTaBsba pe3ysTar paga TOT IPUBPESHOT CydjeKTa, Kao IPaBHOT JIULA U OHO
olutyuyje na nu he ce ZODUT aKo je MUMa UCIUIATUTH OCHUBAYY WU yIOTPedUTH
3a mpyry cBpxy. OcHuBavyKa [oOUT DU mpencTaBsbaia MPUXO]] O] UMOBUHE (Ka-
nuTana), a 3ajeJHUYKa UMOBHHA CYNPY’KHUKA je pe3yiTar 3ajefHUYKOTr paja.
3dor Tora Hema mecTa npuMeHu oznpende wiaHa 171. cras 1. u wiana 180. cTas
2. [Topopu4yHOT 3aKOHA, HA KOjOj OApendH TyKWba 3aCHUBA CBOj 3aXTEB Y Of-
HOCY Ha yIE€O y NPHUBPENHOM APYWITBY U yAEO y UMOBHUHU IPUBPENHOT
IpyuTsa...”.

Ha ucTH HayMH KOJHWKO je CTaB Cy[cCKe Mpakce jeMUHCTBEH M0 OBOM
MUTaky, YMHHU Ce JIa je U jemuHCTBeHa KpuTHka ctaBa Cyma.! Kama ce cBe

! Bupetu: bormana CrjemanoBuh, ,YIoeo y mMpUBpeIHOM APYLITBY KAo 3ajefHUYKA
HUMOBHHA CynpyxHUKa", ITpaso u fipuspega, op. 4-6/2019, 352-363; Kpuctuna Jestuh,
,IIpaBo CyImpy)XHHKa Ha YAeo Yy IOPYLITBY Ca OrpaHHYEHOM OATOBOPHOLINY y Ciay4ajy
neode bpayHe TeKOBUHE U Hacnehusamwa”, 300pHuk pagosa Koddonuuxe wikone upupogrot
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jaBHO JIOCTyIHE KPUTUKE aHAIM3UPAjy, youaBa Ce 1a UM je Mojaa3Ha OCHOBA
notpeda mocrusamwa NMPaBUYHOCTH, jep YKOIUKO je HEKO ,MMao Gpupmy”
TOKOM Tpajama Opaka, MOCTaB/ba Ce MUTAlE KaKko je Moryhe na ApyTH Cy-
NpYyXHUK HEMa MpaBa Ha MOJIOBUHY yesa OWBIIer CynpyXHukKa. lakie, y
OCHOBM HIeje je Aa OU CympyKHHUKY KOjU HUje yIUCaH Kao 4iaH Tpedano
NPU3HATH NPaBO Ha UMOBUHCKY BPEOHOCT IPUBPENHOT APYLITBA KOja je re-
HepucaHa TOKOM Tpajawa OpauHe 3ajegHuue. Y TOM moriaeny, Tpeda npu-
METUTH [la OBIE HHUje ped 0 NmoTpedu Aa ce perynuile NMUTawe yiarama
3ajefHUYKE UMOBUHE y OPYUITBO, Te Ia Ce CYNpyKHUKY 0be3denn 3aitura
y OOHOCY Ha UMOBHHY KOja je ylI0XKeHa y OpyIITBO, Beh Ja Cynmpy>XHUK KOju
HUje YIMHUCaH Kao WiaH WMa MPaBO Ha Je0 BPEeIHOCTU OPYIITBA KOja je Ha-
CTaJla TOKOM Tpajama DpayHe 3ajeqHUIIE (jeJHOCTaBHUje PEYEHO — [TPaBo Ha
yneo y apywTsy). Of npaBHO-(OpMalHUX apryMeHarta, KpUTHKa Ce YIJIaB-
HOM OCJIakha Ha YMHEHULY J1a YAe0 y IPUBPEIHOM JIPYLITBY IPECTaB/ba Jeo
MMOBHUHE jeHOT JIUIla U Jla CaMUM TUM Tpeda [1a cnafa y mojaM 3ajeqHuuKe
umoBuHe u3 [ToponuuHor 3akoHa (I13)? Koju MpoMKCyje 1a UMOBHHA KOjy
Cy CYNpYyXHUUHX CTEKIU PaIoM y TOKY Tpajama 3ajefHUIle )KUBOTA Y Opaxy
Npe/CTaB/ba HUXOBY 3ajeIHUYKy UMOBUHY. Takohe, HCTHYE Cce U apTYMEHT
Ila 10 OBOM MHTaWy MOCTOjU pasiauka W3Mehy mOpoguYHOr M HACIegHOT
npaBa, Te Ja 3aKOH O INpuBpefAHUM apywtsuma (3I1]1) mosBossaBa fa Cy-
NPYXHUK, jeJHAKO Kao M OCTaJIM HAaCJeOHULM, OCTaHe YiaH ApYyILITBa IO
OCHOBY HacsehuBamwa, JOK 0BO MUTawe He ypehyje y 0OmHOCY Ha YUHbEHULY
npecradka dpaka.’

LInsb OBE aHAIM3E je [a, Ha OCHOBY Caip KMHe TPEHYTHOT 3aKOHOJABCTBa,
YTBPIH Ja JIX je CTaB BpXOBHOTI cyza UCMpaBaH.

tpasa — Cnodogan Ileposuh, 2024, Tom II, 461-478; CHexana Habuh Huxwuhesuh,
Kartapuna Jonosuh bojuh, ,IIpaBHU pexum ynena y APYIITBY C OTPAHUYEHOM OJTO-
BopHolthy ¥ dpauHa TexkoBuHA" I'pahancko Hpaso y foxpeily — wpanchopmavuja ipe
koguduxayuje (yp. Mapuja Kapannknh Mupuh u np.), Beorpan, 2024, 5-48.

2 Tlopomuunw 3aKkoH — 113, Crymdenu inaciux PC, op. 18/2005, 72/2011-xp. 3aKoH
u 6/2015, wi. 171, cT. 1.

3 3akoH o mpuBpenHum apywtsuMa — 3111, Caymdenu inachux PC, dp. 36/2011,
99/2011, 83/2014-pp. 3akoH, 5/2015, 44/2018, 95/2018, 91/2019, 109/2021 n 19/2025,
un. 172.
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II. MuneMe y morjieny yaena Cynpy>KHHKA Y MPUBPeTHOM
OPYIWITBY KAao €0 BHX0Be HMOBHHE

1. la 11 yoeo y IpUBpESHOM APYUITBY MOKE [a Cce IoCcMaTpa
HCK/bYYHBO Ka0 €0 HMOBHHE CYNIPYKHHKaA

Y nurepaTypH je no3Harta gujiema O IpaBHOj IPUPOIH YAENIa y CUCTEMY
UMOBHHCKOT U MIPUBPEIHOT MpaBa.* Y TOM MOrieny yriaaBHOM Ce UCTHYE fia
YAE0 y NIPUBPENHOM APYIITBY HHjE TEJIECHA CTBAp, T€ CE Y TOM CMHUCIY HE
MO’Ke TOBOPUTH O MpaBy CBOjUHE HAJZ yIEIOM, Y KOHTEKCTY 3aKOHA O OCHO-
BaMa CBOjUHCKO-TIPAaBHUX OfHOCA. MelyTHM, OHO LITO je HECTIOPHO jecTe Ja
yle0 YUHU CaCTaBHU J1e0 UIMOBHUHE jeJHOT JIMLA, jep y OCHOBHU NpefcTaBba
CKyT npaBa Y obaBes3a unaHa npema MpuBpefsHoM OpywTBy. Crora, Behuna
CcMaTpa a HEMa HUjeJHOT pasJiora Jia Ce yAEe0 pasiauKyje Of OCTaauX Impasa
KOja ce Hajlaze y cacTaBy UMOBHMHE jeJHOT JIHLA.

MebhyTtum, 0BO je morpemrHa XunoTesa off Koje Cce MosasH, jep 3a npea-
METHO MUTake HHUje 0]l 3Hayaja OKOJHOCT Ja y[eo, CACBUM HECMOPHO, YNHH
Ie0 UMOBHHE jeIHOT TMLa (C 003WpPOM Ha TO [1a MOke DUTH IpeameT npopaje/
npeHoca),” be3 0d3upa WITO HUje CTBAp, Beh je CyIITHHA Ta Jia Ce YIeo He
MO’Ke TIOCMATpaTh CaMO Ka0 UMOBHUHCKO MPaBO U Kao €0 UMOBUHE jeqHOT
nuua. Havme, yKOJIMKO CE OTpaHUYMMO Ha CUTyauujy [a je jefaH of Cy-
IPY>XKHHKA OCHHMBAY APYIITBA C OTPAaHUYEHOM OJrOBOpHOWIhy, OH y TOM
CBOjCTBY YHOCH onpeheHH yior, Koju 1o CPIICKOM IpaBy MoOKe DUTH U camo
PCJI 100.5 CBaxkaxo, MOCTOj€e U APyIITBa ca BehUM OCHUBAUYKHUM KalUTAIOM.
3a pasnuKy of APYruX UMOBUHCKUX IPaBa, yoeOo Kao TakaB HeMa KOHKPETHY,
Beh ancTpakTHY BpPEmHOCT, jep Cé BPeOHOCT ynena WU3BOAU U3 BPEIHOCTH
NpUBPENHOr OPYLITBA, OJHOCHO IOCI0OBama KOje TO OPYIUTBO pasBHje.
[TocmaTpaHo Ha OBaj HAYWH APYIITBO M0 OCHUBAKY HEMa BPEJHOCT, Hero je
CTHYE TeK KPO3 pa3B0oj MOCJIOBAA.

YnpaBo y OBOM CEIMEHTY Ce YAEO0 Pas3jvKyje Of CBUX APYTUX UMOBHH-
CKHX IIpaBa. JelaH of CyIpy)>XHUKa Kaja Kylu CTaH, ayTOMOOW, WK OUIIO0
KOjy Apyry UMOBHHY, [10 IPaBUIy Ta KyNOBHHA MOApa3syMeBa pasMeHy €K-
BUBAQJIEHTHUX BPEJHOCTH CXOOHO TPKHUIIHHUM YCIOBUMA, ONHOCHO pasMeHY
HOBLA KOjU MOXX€ MPELCTaB/baTH 3ajeJHUYKY UMOBUHY M TOT HEKOT OPYror
npaBa U, Kako Ce y TEOPHjU CMaTpa, NoJIa3k 10 peasiHe cydporanuje,’ Te je

4 Ilyman Hukonwuh, ,Yoenu y Ipymtsy ca orpaHideHoM ofarosopHoirhy”, 360pHux
pagosa ITpasnoi Qpaxyniteiia, Hosu Can, dp. 2/2024, 471-492.

5 3000, wr. 161, 173.

6 3T, un. 145.

7 Mapuja Hdpaurkuh, ITopoguuro iipaso u ipaso geiteiia, beorpan, 2015, 388.
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OCHOBAHO [1a CyMPYXHHULIM Ha TOj UMOBUHH UMajy 3ajefHUYKY CBOjuHY. Kon
yAena TO HUje CJIy4aj, jep YKOJIUKO FOBOPUMO O CUTyalUju Kaja jemaH o[
CYNIPY>KHUKA OCHHMBA JPYIITBO, HEe MOCTOjU pa3MeHa €KBUBAJIEHTHUX Bpel-
HOCTH y CMHCIY [Ia je BPeIHOCT KOjy OCHWBAu NodHja 3a YHETH yJor KO-
HauHa. HampoTuB, cBpXa OCHWBawa IPYILITBA je a ce Tek Kpo3 dynmyhe
BpeMe TreHepulle AoJaTHa UMOBHUHCKA BpefHOCT. Moxe ce pehu pa je
OCHUBaWe MPUBPENHOT APYLITBA jefaH ajeaToOpaH NpaBHU I0OCao, jep
IOpywTBO Tek Tpeda fa noduje Ha BPpeAHOCTH KPO3 MOCIOBAKE U Y TPEHYTKY
OCHMBama HUje MO3HATO KOja MMOBUHCKA BpeJHOCT he ce reHepucaTH of
yHeTor ynora. OmnmTe je MO3HATO Ja OCHOBHMW KamWTal CYLWITHHCKH
NpeiCTaB/ba PAuyHOBOACTBEHY KaTerOPHjy U la HeMa MPaKTUYHM 3Hauaj, a
nocebHO He y cMUCTTY Aa Ou Tpebasno na oppehyje BpegHoOCT yaena Uiy camor
MPUBPENHOT OPYLITBA (OCUM y PETKUM CUTyaldjama, Kaja APYIITBO dak-
TUYKH He ToCiyje).

Ila je BpegHOCT yena jefHa ancTpakTHA KaTeropyja, JoKkasyje TpUHLHUI
KOMIAaHHMjCKOT MPaBa KOju ce 30Be ,3adpaHa HakHazge peduiekcHe mirete”.8
OBaj MPUHLHI je pa3BHjeH y aHIII0OCAKCOHCKOM TPaBy KOJA WHCTHUTYTa WH-
ouBUOyanHe Tyxde. Y Hajkpahem, peu je o Ty)kdM 3a HakHaly LITETe KOjy
YJIaH OPYIITBA NOJHOCH 300T MOBpesie MOCEOHUX Ay KHOCTH Npema JpYyLITBY
(Ha mpuMep, AYXHOCT Maxwe, 3adpaHe cykoda uHHTepeca, 3adpaHe
KOHKypeHuuje uth.)? Y KOHTeKCTy nedHHHUCAkA KOjU BH[ LITETE Y OBOM
CJly4dajy 4iaaH ApYyLITBA MOXe fa MOTPakyje CTaB aHIJIOCAaKCOHCKOT Ipasa je
Iia Cé He MOXKe MOTPaXKMBATH IUTETa y BUAY Majfa BPEAHOCTH yaena, Koja
HacTaje kao MOocjaefulla IITETHE pafmke Koja je mpeay3eTa mpema Camoj
KOMIaHUjH (Kao mocyienyia nospese MocedHUX OyKHOCTH), Beh camo mrera
KOja HacTaHe Ha OPyroj KMOBUHM YJaHOBA. Y OBOM CJIy4ajy Ce XTeJIo Ha-
IJIaCUTH J1a je CBa UMOBHUHCKA BPEIHOCT, IO3UTHUBHA WM HEraTUBHA, 3al1paBo
BPEIHOCT APYILITBA, KOjy YWIAHOBU HE MOTY NMPUCBajaTH. UaHOBU IpPyLITBA
CaMo KpoO3 BpLIEHe CBOjUX UaHCKUX MpaBa MOTY UMaTH ongpeheHne kopuctu
0]l UMOBHUHCKE BPeJHOCTH OPYIITBA; Mehy BbUMa Cy HajOUPEKTHUjU PUXOIH
110 OCHOBY [IUBHUJIEHJIE WM LieHe y CJIy4ajy npogaje yaena. Mako cprcko
NpPaBO y OCHOBM OAICTYNa Of OBOT TMPHHIIMIA AHTIIOCAKCOHCKOT mpaBa,!®
MOCTOjU jefHa OTyKa KOja OACAWKAaBa YNPaBO OBY, HOHEKJE W MPaBHO-(U-
1030¢CKy pacrpaBy, 0 TOMe Jia JIU je BpeAHOCT YAela allCTpakTHa U pe-
aJHa KaTeropuja. Y OfIyLH Ce Kaxe:

8 Bumre sumertH: Josana Benuwukosuh, [Jepusainiusua myxda, bBeorpan, 2019, 310—
311.

9 Bumerw wi. 63-75 3I1[; cama Tyx0a je perynucana y ui. 78.

10 J. Bennukosuh, 313-315.
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»CIIen 1a ce BUCHHA U 00pavyH LITETE KOjy je WIaHy JPYLITBA IPOY3POKOBAO
HEKO Off Tulla U3 WwiaHa 31 3akoHa He MOXKe BPIIUTH Ha OWIO KOjU MPOU3BOJBHO
onmpeheH /1aH (1Ma HU Ha JIaH MOJHOIIEemA TY»K0e), CBe MoK YiaHy IPYUITBAa KOjU
3axTeBa HaKHAaJy LITETe HE IPECTaHe CBOjCTBO WIaHa APYIUTBA (HCTyNameM,
IpOJajoM yAena WIH Ha JPYTH 3aKOHOM IPOTHMCAH HAauyWH), HEMa yCJIOBa 3a
yTBphemwe BUCHHe LITeTe (onpene/beHe Kao pa3inka Y BUCHHU BPEIHOCTH yIena
Ha NMPOU3BOJbHO ofipeheH JaTym), jep ce mpemMa UTHpaHUM ofpendama 3akoHa
BPEAHOCT yIena yTBphyje mpema TpXKHUILHOj BPEJHOCTH Ha JaH IMpecTaHKa
cBojcTBa wiaHa apyiTea”.!!

Osre je cyn Mpeno3Hao BeOMa Ba)XKHO ITUTAlkeE, a TO je Ha KOju JaTyM Ce
yTBphyje mreTa 300r cMamewma BPEJHOCTH APYIUTBA. YKOIMUKO IITETA 300T
CMamema BPEJHOCTH APYILITBA OCTAHE CaMO Ha HUBOY AICTPAaKTHE ILUTETE,
OHJla CBaK{ JATyM Kao JaH MpOLEHe LITeTe MOXKe DUTH Morpeuias, jep Imno-
Bpefia Oy)>XHOCTH Mpema APYLITBY Y Pa3slIWnYUTUM BPEMEHCKUM TpPEHyLUMa
MOXXe JJaBaTH pasnuyuTe puUHaHCHjcke edekTe. YKOIUKO HUje moryhe yT-
BPAMUTH JAaTyM HacTaHKa LITETe, OHZA je YIUTHO [a JIM je LITeTa YOILITe
HaCTynuIa.

Jaxe, CyLITHHA YIe/la HUje CaMO Y 1BeroB0j HOBUaHOj BPEJHOCTH (MaKO
j€e jacHO Ja je OCHOBHU LIW/b CTHIIama CTaTyca WiaHa OPYIUTBA T€HEpUCAkBEe
npodura), jep je To KaTeropvja Koja je BeomMma IPOMEH/bHMBA U 3aBUCH OF
MHorux ¢axTtopa. CyuTvHa ynena je na OHO Jiaje 4iaHCKa mpaBa ogpeheHom
ULy Koja MOry OUTH pasnuuute npupope. C 003UpoM Ha MOCTOjame pas-
JIMYUTHUX NIPAaBHUX (POPMU NMPUBPEAHUX APYILITABa, TELIKO j€ YOIIITEHO r0-
BOPUTH O WIAHCKUM IIPAaBUMa, YaK U Y OKBUPY OCHOBHE IOZEJIe Ha JPYLITBA
NUIla ¥ JPYIITBA KanuTana, Beh je TO LenuCXOJHUje YYUHUTH y 3aJaTOM
KOHTEKCTy aHa/u3e. Mnak, kazja je ped o pylTBUMa KaluTasa Ha JaHallbeM
CTyIlbY pa3Boja KOMIIAHUjCKOTI ITpaBa, CBa IpaBa YjaHOBa JPYLITBA C€ MOIy
MoJieNIUTU Ha ofapeheHe kaTeropuje nmpema MaTepujaJHOM W MEPCOHATHOM
noMeHy npumene. Ilpema mMatepujalTHOM JOMEHY IIPUMEHE IIOCTOjH Iojena
Ha EKOHOMCKa IpaBa (IIpaBO Ha AUBMIEHAY), YIIpaB/bauka IIpaBa, IpaBo Ha
UH(OPMHCAE U MPABO HA CYACKY 3aIUTHUTY. 12

Ha ocHOBY HaBeZIEHOT Ce jaCHO 3aK/byuyje 1a YAEO0 He /laje caMO eKOHOM-
CKa (MMOBHHCKA) MpaBa, Koja jeJuHO MOTy ODUTH peJMeT pa3MaTparma y KOH-
TEKCTY PeKUMa 3ajeJHUYKEe UMOBHHE. [IpaBHUM PEXUMOM 3ajeJHUYKE UMO-
BUHE CE HE MOKE OIIPaBJaTH IPU3HABAmbe CYNPYXHUKY CBUX OCTa/IUX YIaH-
CKUX IpaBa M3BaH Cc(epe UMOBHUHCKUX. KaKko je KOHLENT WIAaHCKUX IpaBa

11 Pememe [TpuBpenHor amenanuoHor cyma [k 3616/2013 ox 3. ampura 2014.
TOJIUHE.

12 Tbid., 144. Julian Velasco, ,The Fundamental Rights of the Shareholder”,
University of California, Davis Law Review, Vol. 40, Iss. 2 2006, 413-421.
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HeZle/bUB, J10J1a3M Ce 10 3aK/byuyka Ja OIIITa IIpaBWIa KOMIIAHUjCKOT IpaBa
UCKJbYUYjy MOTYhHOCT fa ce Cynpy’KHUKY MPHU3HA CTAaTyC YiaHa APYLITBA.

Y oBOM ciyyajy Unak cMo Uy cepu KOMIIaHUjCKOT IpaBa, cTora Tpeda
MMaTH y BUIY, Kajla je ped O BUILEWIAHOM APYIITBY, [a je TO APYLITBO Ha-
CTaJI0 10 OCHOBY YroBOpa O OCHUBawy ApyuTBa. OnHoc usmelhy unaHoBa
IPYIITBA je JOHEKJIe OJHOC intuitu personde, U3 KOjUX pas3yiora je KOMIaHUjCKo
MpaBo pa3BuiIo oapeheHe MexaHU3Me kako O ce cripevyusio na tpehe nuue,
YMECTO MHULIjaTHUX YTOBOPHUKA, MIOCTAHE YJIaH JPYIITBA, 3 MUMO BUX0BE
BOJbe. Tako, Ha MpUMep, TIOCTOjU NMPaBO Mpeyve KYMnoBUHE yhesa, Wid MTPaBo
Ha NMPpHHYIaH OTKYN yAesna Off CTpaHe HaclefHHKa, U3Mehy ocTanux u cy-
npyxHuKa.!3 YnpaBo oBaj cerMeHT MO’Ke MPeNCTaB/baTH OCHOB 3a MPABHY
KBaM(UKaLHUjy yIena Kao nocedHe UMOBHHE CYIIPY>KHUKA Y CMUCITY YiaHa
168 I13, xoju ce Tymauyu Ha Ha4yuH Ja, u3Mehy ocranor, odyxsaTa U IpaBHE
IIOCJIOBE KOjU Cy B€3aHM 3@ JIMYHOCT.

3aTtuMm, ykoiauko Beh roBopumMo ca acrnekTa MpaBUYHOCTH, MPHU3HABAkbE
CTaTyCa 4jaHa JpyLITBa CYyNpPYXHUKY OM MogpasymMeBaslo Ja OH KpO3 Taj
CTaTyC JoOHje yIeo y UMOBHMHCKO] BpESHOCTH APYIUTBA HE CAMO 10 MOMEHTa
DOK Tpaje OpayHa 3ajefHUIAa U BPEIHOCTH KOja IO TOI MOMEHTA CTBOPEHA,
Beh M HaKOH TOra, yKOJIMKO MPEeTIOCTaBUMO Jia he IPyLUITBO HACTaBUTH Aa
nociyje v noreHurjanno ysehatu ceojy BpegHoct. Ca opyre ctpaHe, moryha
je u obpHyTa cuTyauuja, na JpylITBO UMa oapeheHy BpedHOCT y TPEHYTKY
npecTaHKka OpayHe 3ajefHHUIIE, ajay Ja HAaKOH TOra IOYHe J1a JIOUIE MOCIyje,
mTo 6u ce pedaeKTOBAIO U Ha BPEAHOCT ynesna CynpyXHuka. CymTuHa pe-
KUMa 3ajef[HUYKEe UMOBHHE je, dapeM mo Buhemwy ayropa, fa Ce U3BpLIN
pacrnojena oHe BPEIHOCTH KOja je CTBOpEHA 3a BpemMe Tpajawma OpauHe
3ajegHuIle. Y OOHOCY Ha OBaj apryMeHT, MPOTUBAPTYMEHT 01 MOrao OUTH 1a
yIEeo HUje jefuHAa UMOBHHA KOja MOXXE JJa TeHEePHLIE MPUXOLE; HETIOKPETHOCT
Yyuja, MPeTIoCTaBUMO, NIOJIOBUHA MPHUMafa CyNpPY>XHHUKY, MOXK€ HACTAaBUTH
Ila TeHepuIle 3aKyMMHUHY U HAKOH pecTaHka Opaka. OBaj apryMeHT je TauyaH,
CaMo IITO Y CJ1y4ajy HENOKPETHOCTH Ha CAMOM MOYETKY CMO UMasy PealHy
cybporauujy, OMHOCHO 3aMeHy HOBIIA 3a CTBAap, WITO HHje CJIy4yaj KO
OCHMBama MPUBPESHOT APYLITBA.

2. la 14 ce HMMOBHHCKA BPEeJHOCT TeHEPHCaHa 110 OCHOBY yhenay
IPUBPEIHOM OPYIITBY (IPOJajoM HIIM KPO3 HCIUIATy JOOHUTH) cMaTpa
NPHXOJ0M N0 OCHOBY paja

CBe MmpeTxX0JHO HaBeleHO yryhyje Ha 3aKk/byvyak Ja PeXUM 3ajeJHUUYKe
WMOBHWHE CYTPYXHHUKA HE MOXXE TTPE/ICTaB/baTH MTPAaBHU OCHOB 3@ CTHIIAHE

13 3111, . 173.
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CTaTyca 4jaHa jeJHOTr MPUBPENHOr IPYIITBA, jep Ou Taj cratyc JOBEO 1O
NpH3Hamka IpaBa Koja HUCY UMOBHHCKE IPUPOJie, 8 y OOHOCY Ha ITpasa Koja
Cy UMOBUHCKE MpUpoje 01 MOTEHLHjaJIHO JOBEO KO MOTYhHOCTH [ia Ce MpH-
3Ha MPaBO Ha MMOBUHCKY BPEJHOCT KOja je HacTaja HAKOH MpecTaHKa
OpauHe 3ajenHuLe.

TuMe ce fajba aHaIK3a y BE3W Ca IIPHU3HABAKEM IIpaBa CYIPYKHUKY
CBOJY Ha TO Jia JIU U Ha KOjU HAuWH Tpeda npu3HaTH ogpeheHa UMOBHHCKA
npasa CynpyKHUKY KOjU HUje YlaH OPYyIITBa, YKOJUKO TO Beh He Moxe DuTH
y GOpMH CyBJIaCHULITBA HAJ YAEJIOM, 8 Y OBHOCH Ha UMOBHUHCKY BPELHOCT
NpPUBPERHOT IPYIITBA KOja je CTBOpEHA [0 TPeHyTKa MpecTaHka dpayHe
3ajegnuue. Crora 3a JlaBame OOroBOpa Ha NUTamwme Ja 1M yaeo Tpeda na ce
MOABPIHE PEXHUMY 3ajeJHUYKE MMOBHHE HHje 3HAYajHO J1a JIU CE yIeo
KBanu(@UKyje Ka0 UMOBUHCKO MpPaBO WIM He, Beh Koja nuua JOImpUHOCe
yBehawy BpeJHOCTH IpPYLITBA KAo LieJHWHE, a TOCJTeJUYHO U yIena heroBux
YJIaHOBA, jep YKOJIHKO y[Ie0 10 CAaMOM OCHUBaWby HEMa BPEJHOCT, BDEMEHOM,
KaKoO IpPYyIITBO pa3BHja CBOj€ IIOCIOBAamHE, OBa alCTPaKTHA BPEIHOCT yhena
Cé MO)Ke CBECTH Ha KOHKPETHY BPEJHOCT YKOJIUKO OW 4laH ApPYyIITBA YAEO
MPOJIao0, UK YKOIUKO 110 TOM OCHOBY ITPMMa UCIIJIATy TI0 OCHOBY IUBUAEHIE.

Ha Taj HauuH ce [oya3y 0o Kpajiker CyITUHCKOT MUTawa, a To je 1a JIu
C€ aHTa)KOBame CyNPYKHUKA Kao YlaHa JPYLITBA MOXEe CMAaTpaTH HberoBUM
panom y cmuciy uinaHa 171 cras 1 I13. Ha oBoM MecTy ce TOHOBO HCIT0JbaBajy
OCHOBHa NpaBWia KOMNaHHjckor mpasa. Haume, ogpeheno nuue moxe dutu
YJIaH JPYLITBa, 0e3 OWI0 KaKBOT aKTUBHOI yyeurha y BeroBoM MOCI0BamkY.
Ca gpyre ctpane, moryhe je fa 4iaH akTHBHO YYECTBYje, U3Mely ocranor
TaKO IITO y CBOjCTBY JUPEKTOPA YaK BOAM LIEJIOKYITHO NIOCI0Bambe APYILITBA.
OduMm yuewrha yiaHa y akTUBHOCTHMA JIPYLITBA je YIIUTAH Yak U Kaja je ped
0 jeIHOWIAaHOM JAPYIITBY, jEP U Y TOM CJIy4ajy WiaH APYyIITBA MOXKE aHra-
)KOBATH 3arocieHe Koju he BOOAUTH LIeJOKYIHO MOCIOBAalke, NOK OW 4laH
OpyLITBa OMO 3aNI0C/IEH HA HEKOM APYyroM MecTy. Moryhe je 1 na CynpyXHHUK
Oyne y pajHOM OOHOCY KOZ IPYIITBA, U0 Kao 4iaH WiM aupextop. Mmajyhu
y BUJly HaBeJ€HO, UCIIPaBaH je CTaB BpxoBHOTr cyna mpemMa KOME UMOBHHCKA
BPEOHOCT KOja Ce peasusyje N0 OCHOBY WIAHCTBA y MPUBPESHOM IPYLITBY
[IpencTas/ba IPUXO0[ Ofl KAallUTasla, OMHOCHO yIesla Y IPUBPEAHOM IPYLITBY,
a He npuxop of paga. Camo HOBYUAHM M3HOC (€BEHTYaIHO JPYTH OOJIMK UMO-
BUHCKE BPEOHOCTH O]l IPYIITBA) KOjU WIaH IPUMH 110 OCHOBY yroBOpa O
pany (3a OUpEKTOpe U MeHallepCKOr YroBopa) MO’XKE NpeACTaB/baTH
3ajeJHUYKY UMOBHUHY y cMuciy wiaHa 171 cras 1 I13. BpegHoct yznena kao
TaKBOTI, WX MPUXOJ O OUBUIAEHJE, je IPUXOJ Of KamnwuTtasa, a He IPHUXO[
110 OCHOBY paza.
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IT1. Koja mpaBa du CynpyXHHK KOjH HHje YIHCAH Kao
YJlaH APyIITBA MOTao a OCTBAPH IO TPEHYTHO
Baxehum nponucuma

Y mpakcu MOry Oa HacTaHy pa3iuyuTe cuTyanuje, mehy kojuma je
OCHHBame IPYIITBa OJf CTPaHe CYNpYyXHUKA CaMo jedHa of wux. Moryhe je
Ila CyIPY’KHUK 33 BpeMe Tpajara Opaka cTekHe yneo y Beh nocrojehem npu-
BpPEIHOM JIPYLITBY, ITPX Y€MYy TO CTHIlambe MOXKe DUTH y3 HaKHany wiu 6e3
HaKHaze. YKOJIHUKO je yAeo CTeueH 0e3 HakHaze, OHAa He Ou Tpedasto na Oyne
ouieme fa je ped o nocedHoj MMOBHHM cxofgHO unaHy 168 I13. Ca mpyre
CTpaHe, YKOJHUKO je yeo CTeYyeH KYNOBMHOM KOja je peajnu3oBaHa HOBLEM
KOjHU je y peKUMY 3ajeJHUYKe UMOBHHE, Tajla OOJIUTallMOHO-ITPaBHU 3aXTeB
OpyTOr CYNpYXHHUKa He du Tpedasio na ce 3aCHUBA Ha BPEIHOCTH OCHUBAYKOT
yinora, Beh HOBIa KOju je miaheH 3a KynoBUHy yaena. Y CKilafly ca HaBeje-
HUM, YKOJIMKO TOBOPHMO O TOMeE Jia je CYNpyXKHHUK 3ajeJHUYKYy MUMOBUHY
ynoTpedbuo pagy OCHUBaWka/CTHULAKkA yleaad, 00JUTallMOHO-TIPAaBHU 3aXTEB
Opyror cynpykHuka Oy Tpedasno Jja ce 3aCHMBA Ha BpeJHOCTH ydewrha y
3ajeIHUYKOM HOBLY/MMOBHUHH KOjH Cy yJI0XKEHH, @ HE BPEIHOCTH OCHOBHOT
KamnuTasaa Kao TaKBOr. Y CJIy4ajy OCHHBama, yJI0KeHa BPEJHOCT 3ajeJHUYKE
VMMOBHHE/HOBLA 110 MPUPOJIA CTBAPU MOPA MPeACTaB/baTh OCHOBHU KaMUTA
OpYLITBA, &l TO He IOIpa3yMmeBa Ja je 0DIHUrauoHO-IIPAaBHU 3aXTEB Cy-
NPYXHHUKA OIPaHUYEH HCK/BYYHMBO BPEAHOLIhY OCHOBHOI KamWTaua U y
CUTyaljama Kaja je yIeo CTEYEH WIM KacHHUje moBehaH M3BaH KOHTEKCTA
OCHHUBama, Beh BpegHourhy 3ajefHUYKe IMOBHHE KOja je Ha OWUI0 KOjU HAaUUH
yJl0K€eHa y ApywTso. Ha npumep, Mmoryhe je f1a cynpyXHHUK OCHYje APYLITBO
Ca OpyTUM JIMIUMA, O KOjUX KaCHHje OTKYIIH yIeo MO LIEHHU Koja je Beha on
BPEIHOCTH OCHOBHOT KaNuTala KOjU Ce OJHOCH Ha JOJATHU MPOLIEHaT yaena
KOjH CTHUe, Te 01 OPYyroM CYTIpYXHUKY Tpedasio MprU3HaTH MPaBo Ha UCILIATY
peanHe BPeIHOCTH YJI0KeHe 3ajeJHUYKe UMOBHUHE Y LIWbY CTHLIaWka yIena y
OpywTBy, De3 0d3upa Ha MCKa3aHy BPEJHOCT OCHOBHOI KamWTaaa Koja ce
OJHOCH Ha IPOLeHAT yAesa YIHUCAHOT CyNpyKHUKA.

Ca mpyre cTpaHe, IpYTH CYNPY’XHHUK, aKo je Ha OM/IO KOjU HAuMH yue-
CTBOBAO y [1OC/I0Baky APYLITBA UK JOIPUHEO TOME ia IPUXOZ Off KaluTana
(ymena) cynpyxHuka dyne Behu, Ha pacnonarawy uma wiad 170 13 koju
nponucyje cnenehe: (1) ako je TOKOM Tpajawa 3ajeJHUYKOT XKUBOTA y DpaKy
TOLUIO IO He3HaTHOT yBehawa BpeIHOCTH NOoCceDHe UMOBUHE jeTHOT CyTpYXK-
HUKa, APYTH CYNPYXHUK MMa NPaBoO Ha MOTPa)KUBAKE y HOBIY CPa3MepHO
CBOM JOTIPUHOCY; (2) aKo je TOKOM Tpajarma 3ajeJHUUYKOr XKMBOTA y Opaxy
DOLUIO [0 3HATHOT yBehawa BPeAHOCTH NOoCeDHEe MMOBHUHE jeJHOT CYNpPYyXK-
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HUKa, IPYTU CYyNIPY>KHUK UMa ITPaBO Ha yZIe0 Y TOj UMOBHUHH CPa3MEPHO CBOM
IONPHUHOCY.

Ysumajyhu y o0d3up cappxuny unaHa 170 II3, ocHoBaHo Ou Ouio
TyMauemwe npemMa KoMe 01 0Baj WiaH 3aKOHa MOTao MTPe/iCTaB/baTH OCHOB 3a
UCTHLIake W CTBAPHO-IIPABHOI 3aXTeBa, OOHOCHO YTBphewe CyBIacHULITBA
Ha yneny IpywTBa. Y TOM norineny ou Tpebano ykasaTtu na 3bor obpasino-
JKEHe CYIUTHHe yJesia Ka0 UMOBUHCKOT MpaBa U BPCTe YIaHCKUX IpaBa Koja
Iaje, UCTULIAkE 3aXTeBa 3a yTBphemwe cTaTyca 4iaHa ApPyLITBAa He OU Huio
OTNpaBHAHO U OUI0 OM CYyMPOTHO MPUHLMIIMMA KOMIAHHUjCKOT MpaBa (Moj-
pasymesa ce y nocrojehem 3akoHomaBHOM ypehemwy). CTora 6u npegmeTHu
yiaH [13 Tpebano TyMauuTH Ha HAYWH Jla CyNPYyXHUK MOXKe MOTpaKUBaTH
HE CaMo BPEHOCT yJIOKeHe 3ajeJHUUKe UMOBHHE, Beh U BpeIHOCT CBOT J10-
NPHUHOCA YKOJIMKO je JIOLUIO 10 He3HaTHOT yBehawa BpeNHOCTH yhena Cy-
npy’KHHKa (Tpeda HarlacuTH fa ce OBlie He OM MOTpaKuBala TPXKUILHA Bpe[-
HOCT ogpeheHor yznena unu pasnuka usmely nouerse u ysehane BpeJHOCTH,
Beh BpegHOCT TOr monmpuHOca, Ha uMe yBehama, WITO Cy /iBe pasIHuUTe
kareropuje). Ca Ipyre cTpaHe, yKOIHKO je IOLUIO [0 3HaTHOT yBehamwa Bpen-
HOCTH yIena, CyNpyXHUKY KOjU je TOMe [NONpuHeo Ou Tpedaso MpHU3HaTH,
Hope[ MpaBa Ha UCIUIATy BPEHOCTH YJI0KEHe 3ajeJHUUKe HIMOBHHE, U TPaBO
Ha WCIUIaTy TP’KULIHE BPEJHOCTH NPOLIEHTa yfena Ha KOju M MMao mpaBo
7la je UCTHLIabe CTBAPHO-TIPAaBHOT 3aXTeBa 103BO/bEHO. Y 00a cilyyaja BUCHHY
3axTeBa Ou Tpebaso odpauyHaTH Ha MOCAEIHU IaH 3a KOjU Ce YTBPOU Aa je
npenyseTa akTUBHOCT CYNpY)KHMKA Koja je Josesna [0 yBehawa BpeOHOCTH
yaena (OBO je DUTHO HArIacUTH jep usmely 0BOr MOMEHTa M NpecTaHKa
3ajeqHULE )KUBOTA MOXe MpoTehy 3HauajHO BpeMe).

IV. [Ipumep HeMauKkor npasa

Y kpuTHKama Koje Ce HM3HOCE NMPOTHUB LUTUPAHE OIJIYKE W YOIIIITEe
npakce BpXoBHOTI cyfia Ha OBy TEMY YIJIaBHOM CE HABOJU Ja je y YIIOPESHOM
IpaBy NpPEIMETHO MUTalkE PETYIUCAHO y KOPUCT CyNpYy’KHHUKA KOjU HHUje
yNMCaH Kao 4iaH NpUBpefHOr ApywmTBa. MehyTum, 3a pasymeBame CIOPHOT
IMTama, 3a OMLITY CTPYyYHY jaBHOCT OM Off BEJIMKOT 3Hauaja OuIo fa KpUTHKa
cafip’KM KOHKPETHE ofpende 3akoHa JPYTUX MpaBHUX CHCTEMA Koje O mpo-
nucHBase a yoeo y NPUBPEJHOM IPYIUTBY NPENCTaB/ba 3ajeJHHUUKY UMO-
BUHY CyIpy>XHHKa. /la y 0BOM Ci1y4ajy He Ou Tpedasio fa MoCTOju HaKJIOHOCT
Ka YyCIOCTaB/balkby pEXHMMa 3ajeJHHYKE MMOBHMHE, HUTH E€KCTEH3UBHOT
TyMadewa, Y CJIy4yajy U30CTaHKa 3aKOHCKe perynaTuBe, TOBOPH IpUMep He-
MauKor IpaBa.
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Hemauku rpahancku 3axoHuk (Biirgerliches Gesetzbuch — BGB) y 4nany
1431 u 1456 cappxu cnenehy oxpendy:

»(1) AKo je jemaH CyIpY)XHHUK NPHUCTao Jja JPYTH CYNPYXHHUK CaMOCTaHO
oDaBsba TPUBPEHY [IEJaTHOCT, BHEr0Ba CarJlaCHOCT 3a IpaBHE MOC/I0BE U ITPaBHe
CIIOPOBE KOjH IMPOUCTUUY W3 ITOCI0Bamka HUje norpedHa. JeqHOCTpaHH MTpaBHU
TIIOCJIOBU KOjU CE€ OJHOCE Ha IPUBPENHY AENaTHOCT Tpeda fa ce 3aKk/byue ca
CyNpPYXHHMKOM KOjH Ty [IeJIaTHOCT 00aBsba. // (2) AKO jeflaH CyNnpYyXHHK 3Ha f1a
IPYTH CYIPYKHUK 0DaB/ba MPUBPEAHY AENAaTHOCT U HHUje TOMe IIPUTOBOPHO, TO
ce cmaTpa npuctaHkoM. // (3) Y ogHocy Ha Tpeha nMLa, IPUroBOP U ONO3HB
IpHUCTaHKa UMajy JEjCTBO CaMo Yy CKIafy ca ogpendbama uinaHa 1412".

CBaxako OWI0 OM MpPETEHLHO3HO yJIa3suTH y TyMauemwe onpenada He-
mauxor I'pahaHckor 3akoHuka, MehyTHM 3a penMeT aHaaW3e 3HavyajaH je
v unad 1417 koju nponucyje cnenehe: (1) [ToceOHa UM0OBUHA je UCKTbBYUEHA
u3 sajegnuuxe opaune umosune. // (2) Ilocedna umosuna cy cuisapu Koje ce e
Moly upeneiu upasnum uocnosuma. // (3) Ceaxu Cyupymnux camoCuidino
yupasmsa ceojom ocedHom umosurom. Tume yiupasnvad y KOPUCi 3djegHuuxe
Opaune umosue”.

[Mpumehyje ce ga wian 1456 He geduHULIE Ja je y TOM CITy4ajy ped o
nocebHOj UMOBHUHH, Beh a CynmpyKHUK KOjU CaMOCTATHO BOJIU TMOCJIOBAbE
¥MMa NpaBo [ja CaMOCTaJHO yIpas/ba NMPUBpeOHUM ApywITBOM. Majyhu y
BUny na 'pahaHCKkH 3aKOHMK Y OJHOCY Ha PEeXHUM 3ajefHUYKe UMOBUHE
MPOMHCYje 3ajeJHUYKO yIpaBjbakhe, Yak HeBAKHOCT MPABHUX IMOCJIOBA Y
OJIHOCY Ha KOje HHWje JaTa carlacHOCT oda cymnpyxHuKa (wiaHoBu 1450 u
1453, cBakako MoJ MPeTIOCTaBKOM J1a O pauyHUM YyTOBOPOM HAUMH YITPaB/bakha
MMOBUHE HHje Opyrauuje peryiavcas), neiayje na opgpenda wiaH 1456, a 'y
Be3H ca wiaHoM 1417, ykasyje [a je UIlak ped 0 MoCeOHOj UMOBHHH.

Y kxpajmeM HCXomy, NOMEHyTa [Ba WiaHa 3aKOH(MK)a, MOCMATPaHO
3ajeHo, yKa3yjy Aa CyNpyKHHUK Hema IpaBo a UCTHYE CYCBOjUHCKH YIeo
HaJ yOEeJIOM y APYLITBY, HaKO Jelyje fa MMa IIpaBo fa 3aXTeBa 160 UMOBHH-
CKE BPEIHOCTH KOja je TeHeprCcaHa y OKBUPY MPUBPENHOT APYINTBA, a Koja
npunajza yaeny YyIHACaHOT CYyNpyKHHKA 0 MOMEHTA UCTHULIalka 3axTeBa (Ha
0Baj 3aK/pyvak ynyhyje unan 1417 koju nponucyje na ce nocedDHOM UMOBU-
HOM YIIpaBjba y KOPUCT 3ajeJHHYKe UMOBHHE, T€ Y TOM CMHUCIIY, YaK U fa je
yneo nocedbHa UMOBUHA, Aenyje na Ou Opyry CynpyKHUK KUMao TPaBo Ha eo
MMOBHHCKE BPeJHOCTHU T€HEPHUCAH M0 TOM OCHOBY).
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V. 3ak/pyyak

Ha ocHOBY cBera HaBe[EHOT MOXe Ce 3aK/byuuTH ciepehe:

— CynpyXHHUK He MOX€ HCTHLATH MpaBO Ha yTBphemwe CyBIacHUIITBA
HaJ yIEeIoM.

— CyIpy’>KHUK MO)X€ UCTHULIATH ODIUraliuOHO-TIPaBHU 3aXTEB Y BULY HC-
IiaTe BPESHOCTH HEroBOT yhesna y 3ajeJHUYKOj UMOBHUHHM KOja je yJI0XKeHa
y NPUBPENHO IPYLITBA (OCHUBAKBEM WM KACHHUjOM KYMOBUHOM/CTHLIAHEM
yoena).

— Ilopen mpeTxonHe CTaBKe, YKOIUKO jeé CYNpPYXHHUK y4€CTBOBAO Y
[I0CJIOBaky IPUBPENHOr APYIUTBA, CXOOHO wiaHy 170 I13 moxe uctuuatu
NOMATHU OOJIMTallMOHO-NIPABHU 3aXTEB: @) Y BUAY HOBUAHE BPEOHOCTH CBOT
IOINpHHOCA nosehawy BpeJHOCTH yAesa, YKOIUKO je yBehawme BpegHOCTH
yAena TUM LOTMPUHOCOM HE3HATHO, WIM 0) y BUOY TPXKUIIHE BPESHOCTH
yaesia Ha KOju OM MMao MpaBo A je UCTHLalke CTBAPHO-MPABHOT 3aXTeBa
DI03BOJBEHO, YKOJIMKO je yCjel BeroBor JONPUHOCA AOLUIO A0 3HATHOT
yBehawa BpeJHOCTH yZena, a MpemMa MpoLeHTy Koju du ce yTBphuBao y cBa-
KOM KOHKPDETHOM CJly4dajy; y oda ciaydyaja BUCHHY 3axTeBa OM Tpedaio
yTBphHUBaTH Ha [aH IpeAy3uMama MoCaemhe paflme Koja je JoBena Ao
yBehama, a He Ha JaH IpecTaHKa 3ajefJHHULIe )KUBOTa.

Hmajyhu y Buny 51a je ped 0 BeoMa 3Ha4yajHOj APYIITBEHO] TEMHU, OBO
nuTame OU Tpedano ypenuTy 3aKOHOM, aly O Tajga Tpedano BOOUTH padyHa
HEe caMO O moTpedu 3alITUTe CynpyXHHKa, Beh muper kpyra nuna. Uma
HEKOJIMKO OUTHHX CTaBKH O KOjuMa Tpeda, MpU TOM, BOOUTH pauyHa: — fia
7Y je pey o ,MIOPOJUYHOM DU3HHUCY”, Te CAMUM THM Ja JIU Cy 0Da Cynpyx-
HHUKa y4eCTBOBAjIa y IeTOBOM Pa3BHjamy; 3aTUM — [a JIH j€ KOZ, CyNPYy’KHUKA
KOjH je ynucaH Kao 4jaH ped 0 IPUMapHO]j UK CIIOPESHOj MOCIOBHOj aKTHUB-
HOCTH (pafly); — KOHaYHO, TOTPEdHO je BOAUTH padyyHa U O OCTaJIUM YJIaHO-
BUMMa JIpyLITBa U MOTPedH fa UM CE, MUMO BHUXOBE BOJbE, HE HAMETHE HOBH
yiaH, wro je 3I1J] npeno3nao xox Hacinehusama, Te PEryyvca0 HHCTUTYT
NPUHYOHOT OTKyMa yaena. MehyTum, cymiTiHe MOPOAUYHOT U HACAE€THOT
nmpasa Cy Apyrayuje, ajiv je OBO jelaH OJf MpUMepa KOju ToKa3yje 1a CyTpyxK-
HUKy He MO)Xe OUTH [aTo Oe3yCI0BHO IIPaBO Ha YIaHCTBO Y APYWTBY, Beh
Cé MOXE EeBEHTYa/IHO PasMHULLbAaTH CaMO O NpHU3HaBamwy TOT CTaTyca Y3
IIpaBO OCTAJUX YWIAHOBA, YK/bYy4yjyhu U OMBLIEr CyNpyKHUKA, Ia U3BpLIE
NpUHYAaH OTKYI yaena. Ha kpajy, u3meHe 3akoHa y 0BOj cpepu du 3axTe-
BaJIe U U3MEHY NpaBHE (POPME OCHHUBaWa U NMPOMEHE WIAHCTBA Yy APYILT-
BHMMa, KaKo OM ce yBesla HaJJIeKHOCT jaBHOT OeJIe)KHUKA y LUbY KOHTPOJIE
NpUMEHE MpaBWIa, WITO C€, MUCIUM, HE MOXXE OYEKHBATH OJHOCHO Jia He
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Ou Hanuwio Ha Behe ogodpaBame. Ca Apyre cTpaHe, NaBamwe Mpasa Cynpyx-
HUKy Ha UCTHULIalke CTBAPHO-NPABHOT 3aXTeBa Ha yAey, 4Yak U y3 KacHHje
NpaBO MPUHYIHOT OTKyMa, 0e3 MpOoLIUpPHUBakha HAJIEKHOCTH jaBHUX Demnex-
HUKa, 110 yIeay Ha TPOBepy OBe UMHeHHIe KO MPAaBHUX IMOCI0BA Be3aHUX
32 HEMOKPETHOCT, CTBOPU/IO OM BEJIMKY MPaBHY HECUTYPHOCT. Y TOM IO-
rineny, He 0u Tpedano pa3MaTpaTd IOCTOjame NMPETIOCTABKE O IOCTOjamy
npaBa HEYMHUCAHOT CyNpy>KHUKA Ha CaMOM yJIielny IO MOMEHTa JIOK Ce TO
IIPaBO Ha OCHOBY CIIOpa3yMa WM Cy[CKe OJJIyKe He YIUIIe Y Perucrap, jep
Ou Tako HewTo OWUI0 CYyMPOTHO OCHOBHHUM MPUHUWNMMA KOMIIAHHjCKOT
npaBa, OOHOCHO MpaBWIa Aa YNHMC YIAHCTBA Y IPYLITBY y Perucrap uma
KOHCTUTYTHBAaH KapakTep (De3 TakBOr MpUCTyma CTBOpWIa O ce, Takohe,
paBHA HECUTYPHOCT y NMpaBHOM npomety). Tek du o MmomeHTa yTBphemwa
cTaTyca 4JlaHa MOIJIO Jla Ce pacnpassba O CTaTyCy WiaHa ApyLITBa U BerOBOM
YIHUCY, O] KOT MOMEHTA OBAa UYMHEHHULIA MOXE e/I0BaTH IpemMa Tpehum iu-
MMa, a 3aTUM OM, MOCEeDHUM MpaBWINMa KOMMNAHUjCKOT MpaBa, Tpedasio
peryiucaTi kako he IpywmTBo Jasbe (PYHKIIMOHUCATH, OJHOCHO Jia U 01
NI0CTOjaJIo MpaBO Ha MPUHYJAH OTKYI yjena. YKOJHUKO OM ce pasmarpana
OBa OILHja, NTpU3HABame NpaBa Ha yneny (CTBapHO-NpaBHe NpUpOne),
TayHUje 00MM mpaBa, He DU Tpedasio a ce BpIUM MO ayToMaTusmy, Beh ma
Ou Ha TO Tpedano fa yTuuy crnenuudUYHOCTH Cilydaja (mpe cBera Ja U je
CYIIPY>KHHUK Y4YeCTBOBAO y pajy APYLITBA, Te [ia JIU je IOCI0Bame JPYLITBa
OWJI0 OCHOBHA [E€IaTHOCT KOjOM CE€ YMHCAaHU CYNPYXHHUK OAaBHUO TOKOM
Tpajama 3ajeJHUIIE )KUBOTA U CJINYHO). Tpedano 01 u3BpIINTH EeTasbHY YIIO-
penHo-TpaBHY aHaau3y, 3aTUM CTATUCTHUKY BJIACHHUINTBA APYyIITaBa KOJ
AreH1uje 3a MpUBpeIHe PETUCTPA, 1a TeK OHJJa Pa3TOBAPATH O MOTEHLIHjaTHUM
IpaBLMMa pellemha OBOI MUTama; CBE A0 Taja, CBU NMPENI03U MOTY OUTH
Heojrosapajyhu.

YuHU ce Ja y KpajleM HCXOLy MOXKe [a Ce 3aK/by4yH [a He IOCTOjU
OnpaBlame Nia Ce CYNPYXHUKY NO3BOJIM UCTHULIAKE 3aXTeBa 3a YTBpHHUBame
CYCBOJUHCKOT yjesa (LITO MOTBphyje U mpuMep HEMAUKOr IIpaBa), IOk 00UM
WCTHIIakha 0OJIUTallMOHO-TIPABHOT 3aXTeBa MOXKe DUTH MpegMeT IUCKYCH]e,
Te Cy 00MM U yCJIOBU OCTBApHBama TOT MpaBa 3alpaBo MUTawka Koja du Tpe-
0ano perynucaTtv 3aKOHOM.
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OWNERSHIP INTEREST IN A COMPANY AND THE REGIME OF MARITAL
PROPERTY

Summary:

The paper analyzes the current case law of the Supreme Court, according to which
a share in a business entity cannot constitute part of the spouses’ joint property,
even in cases where joint marital property was used as a contribution to the com-
pany’s initial capital. Following an analysis of the court’s reasoning, it can be con-
cluded that the decision is consistent with the provisions of applicable legislation.
Given that this is a socially important and legally complex issue — intersecting two
branches of law based on different principles (family law and company law) — it
should be expressly regulated by statute, as is the case with inheritance of stakes
in the company. The Supreme Court’s position has been largely criticized by both
the general public and legal professionals. The issue is exceptionally complex, as
legal analysis is often influenced by subconscious personal beliefs driven by a de-
sire to ensure ,fairness”. Therefore, regardless of the personal views of this author,
it seems that there is broad agreement on the need for express statutory regulation
of this matter, either within the Family Law or the Companies Law. Likewise, it
should be undisputed that a spouse could not have the right to assert a claim for
the determination of a co-ownership share over the stake itself, but only an obli-
gation-based claim, the scope and conditions of which may be subject to debate
(e.g., whether the scope recognized in court practice is appropriate or not) — mat-
ters which should, in fact, fall within the scope of the legislator’s concern.

Keywords: ownership interest in a company, separate property, marital property,
membership rights
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ITPOMEHA OBJ/INKA (ITPABHE ®OPME)
IMPUBPEOHOT OJPYIHITBA

CaxeTak:

Y unaHKy ce aHanu3upa MpoMeHa odyMKa (MpaBHe ¢GopMe) NPUBPENHOT JPYIITBA,
Kao U ,Tpeod/MKoBame” Mpesy3eTHHKa y NPUBPEJHO APYIITBO, OOHOCHO HaCTaBak
0daBsbama AENaTHOCTH Npefy3eTHHKA Y (DOPMU MIPUBPENHOT JPYyLITBA.

[TpomeHoM npaBHe hOpMe MPUBPENHOT APYIITBA ce oMoryhaBa MOCIOBHUM JbyAUMA
Ila Kperpajy CBOj IOCIOBHHA aMOUjeHT y KOMe 00aB/bajy JEIaTHOCT U CTUYY MPOUT
Ha HauyMH Koju he Hajdome opgrosapaTy BUXOBUM NoTpedama. HecTo ce y mpaxcu
MOxe Hauhu Ha cUTyallMjy 1la OCHUBAu{, ONHOCHO YJIaHOBH JPYyLITBA JIMLa (OpTay-
KOI' ¥ KOMaHIWUTHOT JpyLITBA) HAKOH NpoTeka onpeheHor BpemMeHa ofjIyde fia U3-
BpIIE HBErOBYy MPOMEHY y APYIITBO KaluTana, UMajyhu y BUmy na 4laHOBH OPYILTBA
nuna (opTauy, Kao ¥ KOMIJIEMEHTapH) OAroBapajy HeorpaHUUEHO COMHApHO 3a
odaBese MPUBPEIHOT JPYLITBA LIEJIOKYITHOM CBOjOM UMOBUHOM. MICTH NPHUHLIKT BaKu
Y 3a Ipeny3eTHUKE, T€ U OHU Y HE MaJioM Opojy CilydajeBa HacTaB/bajy CBOjY Aenat-
HOCT Y (pOpMHU jeNHOUWIaHUX NPUBPENHUX ApyluTaBa KanuTana. C opyre cTpaHe, Uy
aKIJMOHAPCKUM APYIITBUMA, HAKOH IITO CMame Opoj akuHMOHapa, IpeocTany 4ja-
HOBU Ce OAIy4yjy Aa NpoMeHe MpaBHy (OpMy y IOPYILITBO Ca OTPaHUYEHOM OfTO-
BOpHoIIhy, U3 pasjiora CMamemwa TPOIIKOBA I0C/I0Baka, Kao U JIaKLIer ypaB/baba
OPYLITBOM, 300T BErOBE jeNHOCTaBHUj€ OpraHU3alyje.

KipyuHe peun: IpUBpeLHO APYIITBO, IPOMEHA 00/1MKa MPUBPENHOT OPYLITBA, pel-
Y3eTHUK, HaCTaB/bakhe MOCI0Bamka NMNpefy3eTHHKa y DOPMHU MPUBPEIHOT JPYIITBA.

I. [TpoMeHa 00/1HKa IpUBPEIHOT IPYLITBA

PeopraHu3aliija npyuBpeqHOT IPYLITBA C€ BPLIX CTAaTyCHUM TPOMeHaMa
(mpumnajamwe, crajawe, MoAesa U W3[Bajarke), KA0 U MpOMeHamMa O0dIuKa

* EnexTpoHCKa agpeca aytopa: milan.pavic@paviclaw.co.rs
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(mpaBHe opMe), ODHOCHO TpaHCOpMallje TPUBPEAHOT IPYLITBA U3 jeTHOT
odnuka y apyro. C 063upoM Ha TO a ce TPOMEHOM NpaBHe popme MOXKe
3HAaTHO W3MEHUTH MPABHU CTATyC MPUBPEIHOT APYLITBA, a MOCIEIUYHO U
CTaTyC HEroBUX YJaHOBA, KAa0 U ODJIUK HUXOBE OJTOBOPHOCTH Mpema Io-
BEpUOLIMMa IMPUBPENHOr OPYLITBA, HAllMOHA/IHA 3aKOHOAABCTBA BeoMa
IEeTa/bHO PEryjully OBaj NPaBHU MHCTUTYT, KaKo OU ce crpeuynse MOTeH-
IMjasiHe 3710ynoTpede U HecaBeCHO MOCTYNamwe, a y LWy 3aIUTUTE NOBEPU-
Olla ¥ MambHWHCKUX YWIAHOBA, OOHOCHO aKIIMOHAPa.

1. ITojam

[TpomeHa paBHe hopMe TpeicTaB/ba TpaHChOpMaLHjy (TpeodaruKkoBamke)
NPUBPENHOT APYLITBA U3 jefHe mpaBHe (OpPMy Y OPYTY, y3 MOIITOBAKE UM-
nepaTUBHUX onpendu KOju ce OJHOCe Ha OCHUBawe oppehene dopme npu-
BPEIHOT IPYIITBA, KOje 3aapKaBa KOHTHHYHTET MPAaBHOT cydjekTuBuTeTa.
To 3Hauu Ja YKOJIMKO MPUBPENHO APYLITBO MEHha 0DJIUK, ODHOCHO Ipeasu
y OPYyTH, MOpa Ce BOOUTH pauyyHa O UMIIEPaTUBHUM HOpMaMa Koje ce OfHOCe
Ha: a) MPONMMCAaHU MUHUMAHHA OCHUBAUKH KAMUTaJI 32 OJTHOCHHU ODJTUK MTPH-
BPEIHOT OPYIITBA KamuTasa,? §) MakCMManaH Opoj WiaHOBA Y OPYIITBUMA

! 3akoH o mpuBpenHUM npyurTsrumMa Perydiuke Cpouje — 30T, Cryncdenu inachux
PC, dp. 36/2011,99/2011, 83/2014, 5/2015, 44/2018, 95/2018, 91/2019, 109/2021, n
19/2025, 4. 478 cr. 1-4; 3akoH o npusBpesHuMm apyursuma Lipue I'ope — 30I1] LT,
Cnyscdenu nucti Lipue Iope, dp. 65/2020, 141/2021 n 4/2024, un. 239. ct. 1 u 4, wi. 306;
3akoH 0 TproBaukum jpyurtsuma Penybnuke Xpsatcke — 3T, Hapogre Hosume, Op.
111/1993, 34/1999, 52/2000, 118/2003, 107/2007, 146/2008, 137/2009, 111/2012,
68/2013, 110/2015, 40/2019, 34/2022, 114/2022, 18/2023, 130/2024 n 136/2024, 4.
557 ¢t 1, un. 564 ct. 1, wn. 571ct. 1, wi. 576 , wi. 577, wn. 578 v un. 582; 3aKoH 0 Tpro-
BauKUM ApymtBuMa Perrydnuke Cnosenuje — 311 (Zakon o gospodarskih druzbah, cnos.),
Ypagnu nucim PC, 6p.42/2006, 26/2007, 33/2007, 10/2008, 68/2008, 42/2009, 33/2011,
91/2011, 32/2015, 57/2012, 44/2013, 82/2013, 55/2015, 15 /2017, 158/2020, 18/2021,
18/2023, 75/2023 u 102/2024, un. 642 ct. 1, un. 645 c1. 1, 1. 648 cT. 1, wi. 652 cT. 1,
wi. 657 cT. 1 1 . 658 cT. 1; 3aKoH 0 mpuBpegHUM ApywmTBUMa Penydnuke Cprcke —
30110 PC, Cnymoenu inacnux Petiydnuxe Cpiicke, dp. 127/2008, 82/2009, 100/2011,
67/2013, 100/2017, 82/2019 u 17/2023, un. 417, wn. 421 cr. 1, wn. 425 ct. 1, un. 427
cT. 1, wi. 430, wi. 431 ct. 1 v wi. 432; Mupko BacuweBuh, Komenttiap 3axond o dpu-
spegrum gpywiieuma, beorpan, Cinyxdenu rmacuuk 2023, 949.

2 Y nomahem 1paBy MUHMMAITHU OCHUBAYKH KATIUTAJI 3@ IPYIITBO CA OTPAHHYEHOM
ogrosopHourhy usHocu 100 nvHapa, OSHOCHO 3@ aKIJMOHAPCKO JPYIITBO — TP MUJIHUOHA
puHapa, 3001, un. 145 u 293; y UPHOropCKOM IpaBy 3a OPYIUTBO Ca OIPAaHUYEHOM
onrosopHourhy 1 eBpo, a 3a akuroHapcko ApywTso 25.000 espa, 30111 LT, un. 274. u
yi. 105 cT. 3, y npaBy XpBaTcke MUHMMAaJIHU OCHUBAUKM KalWTasl 3a JPYLITBO ca Orpa-
HU4eHOM oprosopHorhy usHocu 2.500 eBpa, 3a T3B. ,je[HOCTaBHA APYLITBA Ca OrPaHU-
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KaluTasa,’ B) MUHUMaJIaH Op0j WIaHOBA Y APYIITBUMA JIMIA,* Ka0o U T') MU-
HUMaJIHy BPEIHOCT aKIiyja, OOHOCHO yrena.’

[TpomeHa odnvka MpUBpPERHOT ApPyIITBa y HajseheM dpojy ciayyajesa je
Mnocjaefulla OOIyKe HEeroBUX YIaHOBA, OJHOCHO pey je O JOOPOBOJBHO]
peopraHusauuju. MehyTtum, oHa Moxe, y HeMasloM Opojy ciyuajesa, dUTH
U usHyheHa, yKOJIMKO IPUBPENHO OPYIUTBO HE UCIyHhaBa 3aKOHCKE YCIOBE
3a JaJbe NOCTOojame (Ha MPUMED, YKOIUKO OPTAayKO 1M KOMaHIUTHO IPYLITBO
OCTaHE CaMO Ca je[[HUM YIaHOM, OJHOCHO YKOJIMKO KOMAHJUTHO JPYIITBO
ocTaHe De3 KOMIIJIEMEHTapa, WIK YKOJIMKO Ce Y JPYIITBY Ca OTpaHUYEHOM
ogrosopHoirhy noseha dpoj wiaHoBa W3HaA 3aKOHCKOT I03BOJBEHOT MAKCH-
MyMa, UTA.). YKOIUKO Cce He DM NPUCTyNUIO NMPOMEHHU NpaBHe Gopme y
OBaKBUM CJIyyajeBMMa, TaKBa NPUBPEJHA JPYIUTBA OU CE€ IO CWIH 3aKOHA
Mopasia GprcaTH U3 PErucTpa MPUBPENHUX Cybjekara.’

Iomahe npaBo nponucyje na mpoMeHa rmpaBHe ¢popme HUje Moryha yKo-
JTUKO je MPUBPENHO IPYLITBO Y JTUKBUIALIWjU WIHM Yy CTeYajy, OCUM aKo TO

4YeHOM OfrosopHomhy”, Tj. APyLITBa 4O MeT WwiaHoBa 1 eBpo, a 32 aKJMOHAPCKO OPYLITBO
25.000 eBpa, 3T, un. 389, ct. 2, 390a., cT. 3. u 4. 162; y cmoBeHaukom npasy 7.500,00
€Bpa 3a APYIITBO Ca OTpaHUYEHOM oArosBopHouhy, ogHocHO 25.000 eBpa 3a akMOHap-
cxo apywTso, 3T/l, un. 475 ct. 1 mun. 171; y Penydnuuu Cprckoj 3a ApyLITBO ca Orpa-
HUYEHOM OAroBOpHOIINY jefHa KOHBEPTHUOMIHA MapkKa, 3a 3aTBOPEHO aKIMOHAPCKO
npywteo 20.000 kOHBepTUOUIHUX Mapaka, a 3a OTBOPEHO aKLIMoHapcko apymTso 50.000
KOHBepTUOMIHUX Mapaka, 30111 PC, un. 107 c1. 1, wi. 228 cT. 1 1 2.

3 MakcumaiaH Opoj WiIaHOBa IPYILITBA CAa OTPAHUYEHOM OATOBOpPHOIIhY y IIPHO-
ropckom mnpasy usHocu 30, 30T1[ LT, un. 264 cT. 2; y cnoBeHaukoM npasy — 50, 3T,
. 473 ct. 2; y Penydnuuu Cprickoj — 50, 30T1 PC, un. 99 crt. 4. [IpeMa geporupaHom
3axoHy o npeny3ehuma, Crymoenu nucti CPJ, dp. 29/1996, 34/2001, 44/2001 u 57/2002,
MakcuMasiaH dpoj wiaHOBa APYILTBA ca OrpaHUYeHOM ofroBopHourhy je duo 30, um. 333
cT. 1.

4V opTaykoMm M KOMAaHAWTHOM IPYLITBY MOpa Ha MOCTOje HajMame [Ba YlaHa: y
OpTaukoM JiBa OpTaka, a8 y KOMaHJHOM — HajMame jefjaH KOMIUIEMEHTAp U jeflaH KOMaH-
putop, 3011, 4. 93 cT. 1 v un. 125.

> Y momahem mpaBy HOMHHATHA BPEIHOCT akKiMje He MOXe OWTH Hivka ox 100
nuHapa, 30T, ui. 258 cT. 3; y XpBaTCKOM IIPaBy MMUHUMAJIHU BPEJHOCT Ye/la U3HOCH
10 eBpa, a akuyja ¥ ynena y 13B. ,jeJHOCTaBHOM TproBaukom npywrsy” — 1 espo, 3TI,
w1. 390 ct. 1, un. 390a cT. 3. © 4. ¥ 163 cT. 2; y CJ/IOBEHAYKOM IIpaBy MUHHMMaJIHa Bpef-
HOCT yzena usHocu 50 eBpa, a akuuje — 1 espo, 3T/, wi. 475 n un. 172 cT1. 2; y npasy
Penybnuke Cpricke MUHMMaHa LieHa yAejla U3HOCH jeflHa KOHBEPTHUOWIHA MapkKy, a
aknuje — jeqHa KOHBepTUOMIHA Mapka, a ako je BpeJHOCT BUlIa, MOpa OWUTH #esbHBa ca
opojem pecer, 30111 PC, . 107 cT. 3 1 un. 229 cT. 2.

6 M. Bacumesuh, 950.
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HUje jeoHa Of Mepa Yy TMOCTYIKYy PeOpraHu3alfje y CTeYajHOM MOCTYMKY.’
XpBaTcko npaBo U npaBo Penybauke Cprcke MPOMUCYjy Aa Ce MOCTyHak
npoMeHe NpaBHe (opMe MOKe H3BPIIUTH WU Yy TOCTYNKY J0OpOBOJbHE
JTUKBUIALIMje CBe IO MouyeTKa UCIUIaTe TUKBUIALIMOHOT OCTaTKa YWiaHOBUMA
TIPUBPEIHOT IPYIITBA, y3 YCJIOB 00yCTaBe MOCTYNKa TMKBUAALHje.8 MUlubeba
CMO [Ia je TO J03BO/bEHO M y fomahem npaBy, umajyhu y susy ogpendy 3a-
KOHa KOja perynauue MoryhHoct odycraBe IOCTYNKa JOOPOBOJ/bHE JTUKBH-
nanuje ol CTpaHe YWiaHOBA MPUBPENHOT JPYLITBA CBE A0 TPEHYTKA HeroBor
Opucama u3 Perrctpa mpuBpenHux cybjekata.? XpBarcko mpaBo 3abparmyje
NpOMeHY 00/lMKa NMPUBPENHOr OPYIITBA Mpe MpoTeKka poKa Of JIBe OAHHE
0Jl JaHa HEroBOT YNHCa y CYACKHU Perucrap, OAHOCHO /iBe TOAMHE Of yIHca
hEroBe Tocyeke mpoMeHe odmuka. 10

[TpaBo EBporicke yHUje peryiuiie NpeKkorpaHUYHy MPOMEeHy 0DIuKa
(cross-border conversion, eHIJ.), O]l KOjOM IMOJpa3yMeBa TOCTYNaK KOjUM
IPUBPENHO APYLITBO, O3 mpecTaHKa M0CTojama, JUKBUAALNje WIH 3aTBa-
pama, Mema CBOjy MpaBHY OpPMY TOJI KOjOM je PErucTpOBaHO y IOP)KaBH
YIaHULIM NOopeKsia y npaBHy (GOpMy IpjkaBe YjlaHHlle OAPEIuIlNTa, y3 HC-
TOBPEMEHO IIPEHOIIEHE CBOI PETMCTPOBAHOI CEAMIITA y APYTYy ApPXKaBy
(mp)xaBy ompemuiITa), 3aAp)KaBajyhu cBoj mpaBHH cydjexTuBuTet.!!

2. IToctynak

[TocTtynak mpomeHe npaBHe (GOPME je BeOMa CIMYaH MOCTyNIMMa CTa-
TyCHUX IpoMeHa. To je v lornyHo uMajyhu y BUly ia ce IPOMEHOM ITpaBHe
¢opme, Kao U CTaTyCHUM NMPOMeHaMa, BpILM TpaHChOpMalrja MPUBPEIHOT
IOpYLITBA, KOja UMa 3a MOCAeNully MPOMEHY MPABHOT I0J10Kaja BErOBUX
YylaHOBa M nosepunaua. [locTynak ce cacToju of BHLIE OJBOjeHUX (a3sa,

7 30I1M, un. 478 ct. 5. UcTo u xpBaTcko mpaso, 3T, wi. 555. Uuave, 3akoH o
crevajy, Crymoenu inacnux PC, 6p. 104/2009, 99/2011, 71/2012, 83/2014, 113/2017,
44/2018 1 95/2018, y un. 155. perynuile ja ce peopraHusalyja CIpoOBOLAU YKOIUKO Ce
’BOM OMoryhaBa NOBOJbHUjE HAMUPEE NIOBepUIaLia y 0fHOCY Ha DaHKPOTCTBO MPUBPEN-
Hor gpymTBa. OHa ce CIpoOBOJY MpeMa IUIaHy peopraHusauyje. [loTeHUWjanHo, y IaHy
peopraHusalyje Moke ce MpeiBULeTH MPOMeHa 00/IMKa MPUBPEHOT IPYIITBA Ka0 jenHy
0l Meépa 3a peasn3auujy MjaaHa, Uako ayTop OBOT WIAaHKa y CBOjOj AOCALALIbO] MTPAKCH
HYje Haullao Ha 0Baj CIy4aj.

8 3TQH, wn. 555; 30I1J PC, un. 418.

9 30T1[, . 538.

10 3TI, . 554.

1 Mupextusa 2019/2121 ox 27. HoBembpa 2019. rogune, Jlupextusa EY, kojom ce
mema [lupextusa 2017/1132 y ogHOCy Ha TpeKkorpaHHUYHe TPOMEHe 00JIMKa, Clajama u
nogene, Official Journal of the Euroepan Union, L 321/2019, un. 86 ©.
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KOjH 3alI0YMbe CaurbaBabeM HalpTa OfJTyKa KOjuMa Ce peanusyje IpoMeHa
00nvKa NMPUBpPENHOT OPYLITBA, a 3aBplliaBa — YIHCOM MPOMEHE OOIHKA Y
oarosapajyhe peructpe npuBpefgHux cydjekara. Umajyhu y Bunmy Benuke
CJIMYHOCTH, HAlITMOHAITHU TPOTUCH KOjH PEryIully MaTepHjy KOMIaHUjCKOT
mpaBa y ogHocy Ha OpojHe acnekTe CipoBohema NpoMeHe 00IMKa MPUBPe-
Hor ApyuTsa ynyhyje, mutatis mutandis, Ha HOpMe KOje PeryJMuy NoCcTynak
CTaTyCHE MPOMEHE MPUBPENHOT IPYLITBA.

a) Cauuwasare Upegnoia oxymenaiia

Hapne)xHu oprad NpUBpeJHOT APYIITBA JOCTaB/ba CKYMIUITHHYU WU Yjla-
HOBHMa JIPYINTBA Pajii ycBajama cienehy mokymenranwujy:'? a) mpemior
olUTyKe O MPOMeHH rpaBHe hopMe IPYIITBa, O) Mpeyior u3MeHe OCHUBAYKOT
aKTa Koja Mopa Jia CapXxu ofpende Koje ce 0JHOCE Ha MPOMHUCAHY MPaBHY
(opMy mpuUBpeIHOT APYIITBA,!3 B) Mpemyior cTaTyTa ako MPUBPEIHO APYLITBO
Mema mpaBHY GOPMY y aKIIMOHAPCKO APYIITBO,!4 r) mpemsor omyke kojom
Ce UMEeHYjy 4JaHOBa OpraHa JpyLITBa Y CKJIamy ca ogpendama 3akoHa Koje
PETYIIUINY OOHOCHY (POPMY IIPUBPETHOT APYIITBA, > ) U3BEIITaj 0 MOTpedu
cupoBohema MoCTynka NpoMeHe 00IMKa MPUBPEJHOT IPYyLITBA KOjU MOpa
Iia CafipkU: Odjallmbene IPaBHUX MTOCIeANLa Koje he oHa U3a3BaTty, pasjore
Y oueKkrBaHe ed)eKTe MPOMEHe, 00PasoKeme Cpa3sMeEPE KOHBep3Uje akiuja

12 Y mpyurBuMa KamuTaia ca jefHOIOMHHUM CHCTEMOM YIIPaB/bakha JOKYMEHTALH)Y
noTpedHy 3a cripoBoheme NpeodauKoBamka MpUIpemMa JUPeKTop, OGHOCHO 000D OUpeK-
TOpa W [JOCTaB/ba CKYNUITHHU HA yCBajame; y OPTaukOM APYWITBY — jefaH OpTak MpH-
npema JOKYyMEHTaUHWjy U [IOCTaBba OCTaJUM OpTallMMa Ha yCBajame; Y KOMaHAUTHOM
OPYLITBY — jefaH KOMIJIEMEHTAp MIPUIPEMa U JOCTaB/ba JOKYMEHTALHjy OCTaTUM KOM-
IUIEMEHTapYMa Ha yCBajame, a y IpyIITBUMa KaluTasaa ca JBOLOMHHM CUCTEMOM YTIpaB-
/baba JOKYMEHTalMjy IPUIIPEMA jejaH WIH BHLIE JUPEKTOPA, OGHOCHO U3BPLIHU OADO0P,
KOjy NOTOM [JOCTaB/ba HaJ30PHOM OZOOPY, KOjU je yTBphyje KoHAUHU TEeKCT U JOCTaBsba
CKYNIITUHY Ha ycBajawe; 3OITM un. 479 cT. 1-4.

13 ObaBe3He eeMeHTe YyroBOpPa O OCHUBAKY OPTAYKOT IPYLITBA PETyJIHIIe Wi. 94.
30I1], yroBopa 0 OCHHMBalby KOMaHIMTHOT ApyIITBa ui. 127. y Be3u ca ogpesdom 4.
94. 30I1]l, ocHUBAUKOr aKTa JPyIITBA Ca OTPaHUYEHOM OAroBOpHOIhy (yrosopa, 0JHO-
CHO ofjIyKe 0 ocHMBamwy) wi. 14130I1]], a OCHUBAUKOT aKTa aKJHOHAPCKOT JPYIITBA Yl
265 30TI10.

14 Yy, 246 30I1]] mponucyje obaBe3He eJleMEHTe CTaTyTa aK[MOHAPCKOT JPYIITBA.

15 TlocsoBoha kof OPTAYKOr APYIUTBA ¥ KOMAHAUTHOT IPYLITBA, jeNaH MM BHLIE
OUPEKTOPa, Ka0 M WIaHOBH HaA30pHOr 0fdOpa KOI APYILITBA Ca OrPAaHUYEHOM OMTrO-
BOpHOLIhy, JUPEKTOP WM YIaHOBU 0f00pa AUPEKTOpa KOJ aKIMOHAPCKOT APYIITBA Ca
jEeIHOOOMHHUM CHCTEMOM YIIpaB/bakbeM, OJHOCHO JUPEKTOP MK YWIAHOBH 0100pa JUPEeK-
TOpa Y WIaHOBHM HAJ30PHOr 0A00pa KOJ aKIIMOHAPCKOT APYIITBA Ca ABOJOMHHM CHCTeE-
MOM yTIpaB/bama, CeKpeTap akIIMOHApCKOT PYINTBA, KOjU HUje odaBe3aH OpraH U naulle
Koje he BpIIMTH yHyTpalllbK Hag30p KOJ jaBHOT aKIIMOHAPCKOT APYILTBA
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y yamesie y akudje W vice versd, ODHOCHO KOHBEp3Hje yaesa jenHe MpaBHe
¢opme y ynene gpyre npaBHe opme ApyLITBa (y 3aBUCHOCTH O] KOHKPETHE
npasBHe ¢opme), Ka0 U IeTa/bHO 0DaBelITewE O MpaBy WiaHa LPYIUTBA Y
cy4ajy ma Oyne HecarnacaH ca OIJIyKOM O TIPOMeHH mpaBHe dopme.!®

Opnyka o NpoMeHH ITpaBHe hopMe Mopa Jia CafpsKu: a) MOCJII0BHO UMe
Y afpecy CeuIlTa NPUBPENHOT APYLITBA KOje CIIPOBOIM MOCTYIIaK MIPOMEeHe
0dnuka, ) o3Hauewe HOBe NpaBHe (POpMe NPUBPENHOT APYLITBA, B) TOATKE
0 HauMHYy U yCIOBMMa KOHBep3Hje y[ena y NPUBPENHOM OPYLITBY Y aKkuuje
¥ 00paTHO, OJHOCHO KOHBEp3Hje yhesa jenHe npasHe (GOpMe ApYLITBA y
ynene npyre npaBHe opme (y 3aBUCHOCTH Off KOHKpeTHe mpaBHe dopme).’

Iomahe npaBo He nponucyje odasesy u3pane GUHAHCH]CKUX U3BeELITaja
ca MUIL/bEHEM PEBHU30pa, Kao LITO je TO Cay4aj KOJ CTaTyCHUX IMPOMeEHa,
aly INojefuHa HaUWOHA/IHA 3aKOHOJABCTBA 3aXTE€Bajy BHHUXOBY H3pany U
Npe3eHTalHjy CKyNIUITHHH, OJHOCHO YIAHOBUMA ApyTBa.!8

0) Odasewtuasarse UiaH08d U UOBEPUTIAUA

Iomahe nmpaBo y noriefy OBOT MUTawma ymyhyje Ha CXOOHY MPUMEHY
onpendH Koje Peryyiuily CTaTyCHe MpomeHe mpuspenHor mpyiTsa.'® To
3HAYM Ja Ce Mpemo3u OJayKa KOjuMa Ce CIpPOBOIU NMPOMEHa 00iHKa 00-
jaBibyjy Ha MHTEPHET CTPaHHULM IPUBPENHOr IPYLITBA, KA0 U [OCTaBIbajy
ATeHLHUjH 3a MPUBPEOHEe PEerucTpe paau odjaB/buBaka Ha HEHOj 3BAHUYHO]
VWHTEpHEeT CTpaHULY Hajmamwe 60 faHa Ipe ofgp’kaBama CEIHULE CKYTIIITHHE
Ha K0joj ce ofmydyje 0 IpOMeHHU 00rKa. Y3 mpeniore ogjiyka odjasipyje ce
1 oDaBelliTewe YWIaHOBMMA APYIUTBA O BpEMEHY U MECTYy Te CE MOXE H3-
BPUIMTH YBH[ Y CAAPKHHY JOKyMeHTaIHje.20

[ToBepronyimMa NPUBPENHOT OPYIITBA YHja IOTPaXKUBaka U3HOCE HAjMIBE
2 MWIMOHA AWHApa, HE3aBUCHO Y KOjOj je BayTH U3Pa’KEHO NOTPaKUBame,
MOpa Ce yIyTHUTH W JIMYHO MHCAaHO 0DaBeLITeme O CIPOBOhemy MOCTyNmKa
npoMeHe obnuka HajkacHUje 30 maHa Mpe JaHa OfprKaBamwa CENHHULE CKYII-
IITHHE, ONHOCHO CEJHHULIE YIaHOBA Ha KOjOj CE OJIy4yje O MPOMEHH ODJIMKa.
JJMpeKkTop WK npefcefHuK ofd0pa JUPEKTOPA, OGHOCHO MPEACENHUK Hall-

16 30111, un. 479; Oupextusa EY, wi. 86 m; 30T LT, wi. 251 cr. 1 u 2.; 30T
PC, un. 421.

17 3011, un.481 cr. 1; 3TH, wn. 558, wi. 565, wi. 572, un. 576, wi. 577 u un. 579;
301110 PC, un. 422.

18 OBy obasesy npemsuba cioBeHauko mpaso: 3T, wi. 642 c1. 3, wi. 645 cT. 3 U
. 653 cr. 1.

19 30I17, ui. 480.

20 307110, 4. 495 cT. 1 1 2.



MunaH ITaBuh, [IpoMmeHa obnuka (mpaBHe OpMe) IPUBPENHOT APYLITBA 51

30pHOT 07160pa, YKOJIUKO je yrmpaB/bate MPUBPEIHUM APYIITBOM JBOJAOMHO,
IOY>KHH Cy JJa CAauMHe THUCaHy K3jaBy [a je oBa 0DaBe3a M3BPLIEHA y CKIAy
Ca MPOIMKUCAHOM MMIIEPATHBHOM HOPMOM.%!

B) JJoHowere 0gnyKke 0 poMeHu 0dTuKa

O omnmyuu o mpoMeHH 00MKa y APYIUTBY JHLA OATY4yjy HErOBU 4iia-
HOBH, OJHOCHO OpTalX y OPTAaYKOM IPYLITBY, 8 Y KOMaHAUTHOM — KOMILIE-
MEHTapH. 3aKOH MPOMHUCYje [1a je 3a OBy OATYKY HEOMXO4HA CarIaCHOCT CBUX
opTaka OpTayKor APYIITBA, OOHOCHO CBUX KOMIUIEMEHTapa Y KOMaHIUTHOM
IpyIITBY.22

CkynuITHHA IPUBPENHOT OPYIUTBA KalWTasla je HalJle)KHa 3a JOHOLIEHhe
OIJTyKEe O MPOMEHM HEroBOr 00MKA. 3a OJTYKy O MPOMEHH 0DJIHKa je Mpo-
nucaHa KBanuduKoBaHa BehMHa I1acOBAa 4YiIaHOBA CKYNIITHHE, TE je Yy
IOPYLITBY Ca OTpaHUUEHOM ofroBopHourhy norpedHa gsorpehuHcka sehrna
I71aCOBa WIaHOBA CKYIIITHHE, YKOJIMKO yTOBOPOM O OCHHUBamwy HUje ofpehena
Beha kBanudukoBaHa BehrHa, a y akJHOHAaPCKOM JPYIITBY — TPOUETBPTHH-
cka BehuHa, ako cTaTyTOM HHje mponucaHa Beha kBanudukoBaHa BehuHa.23

21 30110, 4n.497.

22 30111, 9n.110 c1. 3 . u wi. 126.; ucto peiewe je u y npasy Lipue Tope, 30T1]T
LT, un. 79 ct. 2, xao u 'y npaBy Penydnuke Cprcke, 30I1[ PC, un. 431 ct. 1; y XpBaTCKOoM
npaBy je Takohe morpedHa cariacHOCT CBUX WIaHOBA, ajli jé YTOBOPOM O OCHHUBAaBY
(,OpyLITBEHH yrOBOP”) 103BOJLEHO fa e OJJIyKe foHOCce BehrHOM rnacosa opraka, 3T/,
1. 85; UCTO U y ClI0BeHaukoM, npasy, 3T/, un. 93.

23 30000, wi.211 c1. 2 1. 2) u wi. 483 c1.3; OupektuBa EY y wi. 86 mpomucyje
nsotpehuHcky BehuHy, anu Hajsuue 90% rnacoBa akIiMoHapa, OAHOCHO YJaHOBA; LIPHO-
TOPCKO IpaBo nporcyje gsoTpehuHCcKy BehyHy 3a akIIMOHapCKo APYIITBO, 0K ofpehuBame
BehuHe 3a IMacawme y APYIITBY Ca OTPaHUYEHOM OATOBOPHOLINY OCTaB/ba Ha CI0DOALY
BeropuM wiaHoBuma, 30T 1T, un. 240 cT. 4. ¥ wi. 265; y XpBAaTCKOM TMPaBy je Mpo-
NUCaHO Ja je 3a OMIYKY Y aKIJMOHAapCKOM JPYIITBY noTpedHo ja miaca 9/10 ocHoBHOT
KanuTana ApyLITBa, OCUM aKko HUje nponucaHa Beha sehuna, 3T[, un. 557 cT. 2, fok ce
y ApYIITBMMA Ca OTPaHUYEHOM OATOBOPHOIINY CXOAHO NMpUMeEYje MPaBUIo 3a U3MEHY
yroBOpa 0 OCHUBamWYy — TPOUETBPTUHCKA BehuHa, 0cMM ako HUje nponucaHna Beha BehuHa,
3T[0, un. 564 y Be3u ca ui. 455 cT. 1; y C;IoOBeHauKOM INpaBy je MpONucaHa TPOUETBPTHH-
cka BehuHa u1aHOBa CKYNIITHHE aKLIMOHAPCKOT APYLITBA YKOIUKO C€ OHO NMPEeOodIuKyje
Yy KOMaHIWTHO aKIJMOHAPCKO JPYIITBO, y3 yCIOB NPUCTyNama jeJHOT KOMIJIEeMEeHTapa,
OCHM aKO CTaTyTOM HHje mponucaHa Beha Behwuna, 3T, un. 642 ct. 2, a y Opyrum
CjlydajeBUMa MOTPedHO je fa 3a o[uyKy Iinaca HajMawe 9/10 ocHoBHOTr kanutana, 3T,
uil. 648 cT 2, pok noTpedHa BehuHa y APYLITBY ca OTPaHUYEHOM OATOBOpHOUIhY U3HOCH
3/4 rnacosa, 3T, u1. 652 cT. 1 y Be3u ca wi. 516 ct 1; nmpaBo Penybmauke Cpncke
nponucyje ABoTpehuHCKy BehuHy riacoBa YjgaHOBa CKYMLITHHE NMPUBPESHOT OPYILITBA,
un. 141 cr. 2.
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HcToBpemeHo, 3ajefHO ca OJIyKOM O NMPOMEHM 0OJIMKa CKyNIITHHA
IOPYLITBA, OGHOCHO HETOBU WIAHOBU JOHOCE OAIYKY U O: a) U3MEHU OCHHU-
BAuKOT aKTa, 0) CTATyTy, YKOJIHUKO CE€ MPUBPENHO IPYLITBO MPEODIHUKYje Y
aKIJMOHAPCKO IPYLITBO, B) OIJIYKY, WJIH OJTYKe KOjUMa Ce UMEHY]y YlaHOBH
opraHa pyursa.4

Cennuua CKyNnuITHHE, OJHOCHO CEHULA YIAHOBA APYLITBA CE MOXe 3a-
Kas3aTh HaKOH IpoTeka poka ox 60 naHa o maHa odjaB/pvBama HaLpTa Ofi-
JyKe O MPOMEHU 00MKa Ha MHTEPHET CTPaHULU AreHluje 3a NMpUBPENHE
perucrpe.?®

r) Petuctipavuja tipomene 0dnuxa

[MocTymak perucTpauuje npomeHe 00JMKa je peryaucaH TPOMUCUMA
KOju ozipehyjy nmocrynak ynuca NpUuBpenHHUX cydjexara y Perucrap npuspen-
HUX cydjekara Koja Bogu AreHiuja 3a mpuBpenHe perucrtpe.?6 [Toctymak
perucTpauuje (ymnvica) mpoMeHe odiuKa ce BPIIM Yy JBA KOpaka.

[TpBH KOpaK je JocTaB/bamke Npenora oyKa o MIPOMEHH NpaBHe hopme
panu meHe odjaBe Ha UHTEPHET CTpaHHULU AreHuuje 3a NPUBPENHE PEru-
crpe.?’

Haxon nporeka poka on 60 naHa of maHa objaBe HaupTa OAJyKe Ha
VMHTEPHET CTpaHULM AreHlIMje 3a MPUBpPeNHE PErucTpe MoXKe Ce OApPXKaTH
CeqHua CKYNUITHHE, OOJHOCHO CeJHHWLA YJaHOBA NMPUBPENHOT APYIUTBA
nuua. HakoH ycBajama OfyKke 0 MpOMeHH 001uKa, ca nparehoM JOKymeH-
TalKjOM, Y IPYTOM KOpaKy Ce IPUCTYTa IOJHOLIEkY TPHjaBe 3a PErUCTpauujy
npoMeHe 00JIMKa; Y3 MPUjaBy Ce MOAHOCe: a) OIJIyKa O MPOMEHH 00/uKa, 0)
M3MeHe OCHHUBAUKOT aKTa, B) mMpeunurheH TeKCT OCHUBAYKOT aKTa, I') CTaTyT,
aKo MPUBPEIHO OPYIITBO Mekha (GOPMY y aKIIMOHAPCKO APYLITBO, 1) OJTyKe
KOjOM Ce UMEeHY]jy YWIaHOBU OpraHa MPUBPEeHOT APYIUTBA (OCUM aKo Cy UMe-
HOBAaHU M3MeHaMa OCHUBAUKOT akTa), I)) u3jaBy AMPEKTOpa, OJJHOCHO TIPeji-
cegHuKa ondopa JUpEeKTopa, Aa Cy CBe 0DaBe3e MPUBPEIHOT APYIUTBA y BE3U
ca OTKYTIOM yJieJia HecarlaCHUX Y4aHOBa y LeJ0CTH U3BpLIEHE, OJHOCHO J1a
Hyje OWI0 HecarIaCHUX 4YjlaHOBa. AKO NMPUBPENHO OPYIUTBY MEHa MpPaBHY
(opMy y akIMOHApPCKO APYLITBO, IOPEJ HaBeJeHUX JOKyMeHara, Ipuiaxe

24 3011, 4. 481 ct. 3.

25 30011, un. 480 y Be3u ca ompendom wi. 495 cr. 1.; lupekrtusa EY mporucyje pok
o 30 maHa npe cegHMLe CKYMIITHHE Ha k0joj he ce ommyYnBaTH 0 MPOMEHHU OOINKA; Y.
86 r cras 1.

26 TIpaBHJIHUK O CAJPKWHHU PETHCTPA MPUBPENHHUX CyDjekaTa W NOKYMEHTAIIHjH
notpedHoj 3a perucrpanujy — [TpaBunHuk, Cryxcdenu inachux PC, dp. 63/2023.

27 30TI1][, un. 482 ct. 1,y Be3u ca uwi. 48 ct. 1 IIpaBUIHHKA.
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ce ¥ noTBpia LleHTpaaHOTr perucrpa, Aenoa U KIUPHUHTa XapTHja of Bpen-
Hocty (UPXOB) o ynucy akuuja Ha eMUCUOHU PavyyH H3faBaola. AKO Mak
aKLIMOHAPCKO JPYIITBO MEma 00/IUK, OHJa Ce MpuIaxy u: a) norspga LIPXOB
Ia je MOJHEeT 3aXTEB 3a UCIUC aKlyja, O) jeAMHCTBEHA €BUIEHLUja aKLHO-
Hapa u3 LIPXOB (pagu muxoBor ynuca y Perucrap npuspenHux cydjexara,
Kao Oynyhux unaHoBa HOBOT 0O7MKa MPUBPENHOr APYLITBA), B) MU3jaBa OU-
PEeKTOpa, OMHOCHO IIpeiCeHUKA 0400pa JUPEKTOPA, a CY CBE 0DaBe3e MpHU-
BpPEOHOr APYILITBA Yy BE3U Ca OTKYNOM aKl¥ja HecaIlaCHUX aKIMOHapa y
1IeJIOCTH M3BPILIEHEe, OTHOCHO J1a HUje DHI0 HecarJacHUX akiuoHapa.?8

Ynucom npoMeHe 001MKa y perucrap NpUBpesHUX Ccydjexkata OKOHYaBa
Ce MOCTyNnaK NMpOMeHe 00JIMKa MPUBPENHOr JPYLITBA.

3. MexaHH3MH 3allITHTE YiaHOBA H NOBEpHIaLa

C 0d3upom Ha TO Ja mpoMeHa 00JIMKa MOKe U3a3BaTy DpojHe nocyenuue
y OIHOCY Ha BHIlIe KaTeropyja Jnla, HallMOHaTHA 3aKOHO/JaBCTBA MPOIHUCYjY
OpojHe MexaHW3Me MpaBHE 3alITUTE 3 CBAKY Of HUX.

a) 3awimuinag unanosa (aKuuoHapa)

[TpaBHU MON0XKAj YIaHOBA, ONHOCHO aKIIMOHApA MPUBPEAHOT IPYLITBA
Koje ce mpeodiuKyje ce WTUTH, Kao WTo je Beh HamomeHyTo, jaBHOIWhy
LEJIOKYTTHOT MOCTYINKa, Ka0 U NpONHCHUBalkeM 0DaBe3He jeJHOTTAaCHOCTH
NPWINKOM yCBajawa OATYKEe O MPOMEHH 00MuKa y C/lydajy OpYLITBA JIULIA,
OHOCHO KBasMdUKOBaHe BehuHe Kox ApyLITBa KamuTasia.

YnaHnoBUMa, OIHOCHO aKLIMOHApHUMa je omoryheHo fa Ty»x00M nodujajy
OIUTyKy O TIPOMEHH 00/MKa — fipago Ha #o0ojHy wy#oy. IlodojHa Tyxda ce
MOAHOCH Y cyDjekTUBHOM poKy of 30 [aHa, OOHOCHO y 00jeKTUBHOM POKY
on Tpu mecena.?? ITodojHa Tyxda HEMa CYCIEH3HBHO [I€jCTBO, jEP HEHO

28 30TI, ui. 482 cT. 2, y Be3u ca wi. 48 cT. 2—4; PHOTOPCKO MPABO TIPOITHCY]e 1a
ce Mopa y NMpeKIy3UBHOM POKY o 15 naHa of JaHa ofpKaBama CKYMIITHHE JOCTaBUTH
LleHTpasHOM PErucTpy NPUBPENHUX Cydjexara oflyKa O IPOMEHU 0dJIKKa ca mpaTehom
JOKYMEHTauujoM pagu weHor ynuca, 3O0III LT, wi. 251 cT. 5; y XpBaTCKOM IpaBy
IpeodINKOBake NMPUBPERHOT IPYIITBA CE YIUCYje y HalJIeKHU Cyncky perucrap, 3T,
1. 556 cT. 2, wi. 560, wi. 568, wi. 573 n 4. 580; ucto peuwewe je vy npasy CioseHyje,
3T, un. 643, y Be3u ca onpendom ui. 590, un. 646, . 649, un. 654 1 ui. 659.

29 TloBojHa TyxDa ce TIOJHOCH MPUBPETHOM CYIy, MECHO HAUIEKHOM IIPEMA PEru-
CTPOBaHOM CefUILTY IPUBPEAHOT CyAa, 3akoH o ypehewy cynosa, Ciaymodenu inaciux PC,
Op. 10/2023, un. 27 ct. 1 1. 4); y LipHoj l'opu je dopmMupaH jenaH MpUBPENHHU CYZ 3a
TEpPUTOPH]y Liesie apXkase ca ceguiiteM y IToAropuiy, kome ce NogHOCH NodojHa Tyxda,
3axoH o cynosuma, Crymodenu nucii Lpne I'ope, dp. 11/1015, 76/2020 w 54/2024, un. 17
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NOJHOIIEHEe HE CIIpeyaBa M3BPIIEHE OMJIyKe O NPOMEHH OD/IHKa, alu je
moryhe la Ha OCHOBY 3axTeBa CyJ OApeNU NMpUBPeMeHy Mepy 3abpane
u3Bplewa. Iloctynak mo Ty0u je xuTaH. ¥ CiIy4ajy ycrexa Tyx)uola y
cnopy, cyn he mo MpaBHOCHAXXKHOCTH JOCTaBUTH Ipecyny Perucrpy npu-
BpeoHUX cybjekara, a MapHUUYHe CTpaHKe UMajy MpaBo Ja MOAHeCy MpujaBy
3a pETrUCTpanujy NpOMeHe OHUX MojaTaka KOju Cy DWW PerucTpoBaHM IO-
HUIITEHOM OJUTyKOM. MelyTuM, caBecHa nuLa Koja Cy CTeksa mpaBa Ha OC-
HOBY MOHMIITEHE OJTyKe WX 3aApkaBajy.30 Tyxba ce He MOXe MOTHOCHUTH
30or nmobujarma yTBpheHe cpasMepe 3aMeHe akikja, OMHOCHO yaena.3!

[TponucaHna je u rpahaHCcKko-IpaBHAa OATOBOPHOCT AUPEKTOPA, OFHOCHO
YJIaHOBA HAJ30PHOT 0ADOpa aKo je ynpas/bame OPYIITBOM ABOAOMHO, Ka0o U
HE3aBUCHUX eKClepaTa KOju Cy KOHTPOIUCAIH MPeIJior OATYKe O MPOMEHH
odnMKa, Ka0 ¥ U3BELITAj 3a YlaHOBe OpyliTBa. Haume, OHU Cy COMUAAPHO
OJrOBOPHHU WIaHOBMMA, OOHOCHO aKL[HOHApHMMa IIPUBPESHOT APYIUTBA 3a
IITETY KOjy IPOY3POKYjy HAMEPHO WIH KPajihOM HEMa)KEOM ITPUJIMKOM ITPU-
npema M cupoBohema moctynka npomeHa npasHe opme. TyxDba 3a HakHamy
HITeTe Ceé MOXKE MOJHETH y MPEeKIy3UBHOM POKYy OJf TPH TOOUHE Off JaHa
perucTpanuje oIyke o IpeodinkoBamy.3?

u i 18 ct. 1 1. 2); m y XpBaTckoj Ty»0ba ce nogHocu tpropaukom cyny, 3T, . 40 cr.
1; y Cnosenuju Tyx0ba ce nogHocH okpyxHom cyay, 3I'1, wi. 51; y Penydnuuu Cprckoj
— OKPY>XHOM TIpUBPENHOM cyny, 3akOH 0 cymoBuma, Crymdenu inacwux PeliyOnuxe
Cpiicke, 6p. 37/2012, 44/2015, 39/2016, u 119/2017, wn. 33 cT. 1 T 9).

30 30TI, un. 480, y Be3u ca wi. 500 cT. 1 ¥ wi. 376—381; IPHOrOPCKO MPaBo Ce Off
nomaher npasa pasnMKyje caMO Yy OBHOCY Ha O0jeKTMBHM DOK 3a MoAu3ame MobojHe
Ty»x0e, KOju U3HOCH LIeCT MeCelu of JaHa AoHouewa opnyke, 3OTII LT, un. 154 crT. 2;
y XpBaTCKOM ITpaBy NodojHa Ty»xba ce MosKe MOJHETH Y PeKIy3UBHOM poky of 30 naHa
0 JaHa JOHOLIEHA O[UTyKe; YKOJIMKO je TYXKUTe/b Y4eCTBOBAO Ha CENHULM CKYIIUTHHE,
POK 3a MOJHOLIEHkE Ty)K0e MOoUMme Ja Teye HapemHOr JaHa of JaHa 3aK/bydyerma CKyI-
IITHHE Ha KOjOj je JoHeTa ofIyKa Koja ce oduja, a ako HUje — MPBOT Hape[HOT JjaHa Off
DlaHa Kafja je Morao casHatH 3a opnyky, 3T, un. 363 cT. 1; y CIOBEeHAYKUM ITpaBy POK
3a nmojHolewe Tyxde je Takohe 30 JaHa; MpeKITy3sUBaH POK MOYMEE Ja Tede Off AaHa
TOHOLIEeHAa OfTyKe, YKOJIUKO je Ty’KWIall y4eCcTBOBAa0 Ha CKYMUITHHY, ako TyXUlall Hyuje
y4ecTBOBao y pafly, pok NOYHMKeE Aa Tedye of faHa kaja je Tpedaso Aa 3Ha 3a OAIyKy, a
YKOJIMKO je oJyiyka oDjaB/beHa — of naHa odjase, 3T, un. 396; y Penybmunu Cprckoj
cydjexTUBHM POK 3a MOAHOILIEewke modojHe TykOe uzHocu 30 maHa, a 00jeKTUBHU — IIECT
mecenuu. IIpOTHB OAyKe KOje YCBOjH CKYIIITHHA OTBOPEHOT aKJMOHAPCKOT IPYIITBA YHje
Cy aKkuuje yBpLITEHe Ha CIyXk0eHOr Dep3aHCKO TpXUILUTe, TyxDa ce MoKe MOJHETH y
Npexyy3uBHOM poKy of 90 naHa op maHa weHor foHouewa, 3011 PC, un. 297 cT. 2.

31 30711, un. 480, y Be3u ca wi. 500 crT. 5.

32 3011/, un. 480, y Be3u ca wi. 514 cr. 1; Oupektusa EY, wi. 86¢; 3T, ur. 566,
y Be3u ca wi. 193 u un. 191 cr. 6.
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KoHayHO, akuyyMOHap NPUBPEAHOr OpyLITBA KOjU je MO Hecarnacas,
OIHOCHO KOjH je I1acao MPOTUB OJTYKE O MPOMEHHU 00JIMKA, WU Ce Y3APKA0
0]l IJlacama MMa MpaBo Ja O NPUBPENHOT APYIITBA TPAKU @ MY OTKYIH
aKiuje Mo IleHH Koja je yTBpheHa y omryuu o mpoMeHH obnuka.33 Heca-
I7ITaCHU aKLMOHAp MOpa NOCTAaBUTH 3aXTEB OPYIUTBY: &) HA CEAHULH CKyII-
IITHHE Ha K0jOj ce JOHOCH OIJTyKa O MpOMeHH ob0nuka Kojy ynyhyje npen-
CeOHUKY, WM npencenaBajyhem CKymuuTuHe, Wid, 0) y poky o 15 naHa of
[aHa 3aKbydera Te cenHuue.3* JIpyuTeo je y obaBesu 1a y poky on 60 nana
0[] laHa OJp’KaBama CeJHULE CKYMIUTHHE OJf HecarjJacHOT aKklMoHapa OT-
KyIl¥ akuyje. Y cay4ajy Ja My APYyIITBO HE UCIUIATH LIEHY 3a BEroBe aKkuuje,
HecarIaCHU akKJMOHAap MMa MpaBo Ha CYLCKy 3alUTUTY, jep Y MPEeKIy3UuBHOM
POKY O UCTEKa pOKa 3a YIJaTy LieHEe HheroBux aklvja uMa Mpaso Ja MoJ-
Hece Tyk0y NpHUBpPeNHOM Cy[y MECHO Ha[JIe)KHOM IpemMa PerucTpoBaHOM
cenuiuTy apyiTea.3> OTKyM akikja ce CIPOBOIM y CKJIay Ca MPOIKMCOM KOjU
peryanuiie nociaoBawe [[PXOB-a.3¢ [TpaBuia o mpaBUMa HeCarIaCHUX aKIIH-
OHapa Ce CXOJHO IPUMEWYjY U Ha YIaHOBE JAPYIUTBA Ca OrPAaHUYEHOM
onrosopHoirhy.37

0) 3awinuina fiosepuraua

XuporpadepHu mnoBepuial MPUBPeSHOT APYLITBA KOje Memha O0JIHK, a
KOju cMarpa na he TO yrpo3uTH HaMHUpEwe HEeroBor NoTpakMBamba, UMa
npaso Aa y poky of 30 JaHa on AaHa o0jaB/bUBama Mpeora OMIyKe O Mpo-
meHHU odnuka y Peructpy mpuBpenHux cydjekarta 3axTeBa onarosapajyha
CpencTBa 3alUTUTE: a) JaBamwe odesdehewa y GopmHu 3anore, jeMCTBa, XHUIO-
Texe, DaHKapCke rapaHuuje, UTa.; 0) U3MEHe yCJIoBa yroBOpa M0 OCHOBY KOT
j€e HacTano NOTpa’kKUBake UK, pACKU] TOT YTOBOPA; B) IPEAy3UMame JPYTUX
panmu U Mepa Koje he My ode3dennuty dap UCTH MOJI0XKA] KOjU je ©UMao mpe
cripoBohera mpomeHe 06nuKka.3® OBO MpaBO HEMajy IMOBEPHOLH YHja CY

33 30010, un. 474 ct. 1 1. 3), wi. 475-477, wi. 480, y Be3u ca ui. 508; lupexTrBa
EY, un. 86 u; 30110 UT, un. 127; 3T, un. 562 v . 570; 3T, un. 651, y Be3u ca ui.
603; 30T11 PC, un. 435, un. 436 u un. 437.

34 30011, un. 475 cT. 2.

35 3011, wi. 475 cT. 3. 1 wi. 476.

36 Omyka 0 HauMHY 0DaB/bakba MOCIOBA LIEHTPATHOT PETUCTPA, IET0a U KITHPUHTa
XapTHja of BpenHoctH, Crymdenu inaciux PC, dp. 97/2003.

37 30111, un. 477.

38 30TI, wi. 480, y Be3u ca wi. 509; 30I1[ LT, wi. 251, y Besu ca wi. 243 ct. 3-5;
XPBATCKO MPABO peryiulie Ja MOBepWIall APYLITBA YHje je TOTPaKUBake HACTANO0 Mpe
odjaBe ymuca ,peodIuKOBama IPYWITBA” Y CyACKH PEerucrap, UMa MpaBo Ja 3axTeBa
OCHUTYpame CBOT HEeJOCIEJNor MOTPaXKKUBawka Y POKY O LIECT MECELH Off yIuca MpoMeHe
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noTpakuBawa odeszdeleHa HeKUM Of cpecTaBa odesdeherwa, kao U MOBEpU-
OILIM YMja NOTpaKUBamwa CIazajy v NPBU WX OPYTH UCIIJIATHU PER Y CTEYajHOM
noctymnky.3?

YKONIMKO NpHUBpPENHO [PYLITBO KOje MEMWA CBOj OOJIIMK He NpyXH
onrosapajyhy samTuty nosepuony y poky of 15 faHa of faHa Clama 3ax-
TeBa 3a Ipy’Kame 3alITUTE, NOBEPUIALl UMa IIPaBO Ja Npen HalJIeKHUM
NPUBPENHOM CYAOM IOAHece Tyk0y KOojum he TpaxuTu Jodujawme onro-
Bapajyhe npaBHe 3awmTuTe. M3y3eTHo, Ha 3aXTeB CyZ MOXKe W3[JaTH MPUBpe-
MeHy Mepy 3adpaHe cripoBohema npoMeHe 00IMKa, aKO 3aK/bY4YH a je TO
HY’KHO M OTPABJAHO Y KOHKPETHOM CiIy4ajy.40

4. IIpaBHe moceguIle MpOMeHe 00/THKAa MPHBPETHOT IPYIITBA

IlaHOM perucTpauuje ojiyke O TpOMeHH MpaBHe Gopme HaCTymajy
OpojHe npaBHe MOCIenulle Y OBHOCY Ha YaHOBE U [TOBEPHUOLIE TPUBPESHOT
npyurtea:4! a) yaenu yiaHoBa y APYLITBY Ce MIPETBAPAjy Y aKkuHje ¥ 00paTHo,
OJHOCHO yJie/IM jegHe npaBHe hopMme Ce MpeTBapajy y yaesae Apyre npaBHe
(opme, a'y 3aBUCHOCTH Off IpaBHEe (pOpMe APYLITBA Y KOHKPETHOM CIIy4ajy;
0) 3aKOHMUTMM HMMaoLMMa 3aMEHJPUBHX OOBE3HHMLA U BapaHara, OGHOCHO
IOPYTUX XapTHja O BPENHOCTH Ca NMOCEOHUM NpaBUMa, OCHUM aklyja,
00e30elhyjy ce HajMame ucTa mocebHa MpaBa HAKOH TPOMEHe NnpaBHe GOpME,
OCHM aKo je OJUIyKOM O H3[jaBamy THX XapTHja Off BPEOHOCTH Jpyrauuje
ogpeheHo U axo je gpyrauvje yroBOpeHO ca BUXOBUM MMaOLMMa; B) Op-
Tal¥ U KOMIUIEMEHTApH KOjU Cy TPOMEHOM IpaBHe (OPME MOCTaIu ua-
HOBY JPYLITBA KOjU Cy OTPAaHUYEHO OJITOBOPHHU OCTajy COJIMAAPHO OATOBOPHU
ca OpylWITBOM 3a oDaBe3e ApyIITBa HacCTajae OO PETUCTpalUje IPOMEHE
npaBHe dopMme; r) npasa Tpehux nuia, Koja MpencTaBbajy TepeTe Ha yhe-

oldnuKka y CyOCcKM perucrap; objaBa ynuca IpOMeHe o0iMKa 00aBe3HO CafpiKU MOYKY
[IOBEpPUOLIMMA Y BE3U Ca OCTBapuBamweM oBor npasa; 3T, wi. 563; wi. 86j JupexTuse
EY nponucyje fa ApkaBe 4IaHMLE MOPajy OCUIYpaTH afekBaTaH CHCTEM 3alUTHUTE I0-
BepWIala, kao U JaTH UM IIpaBo ia MOTY Y POKY Off TPH Mecelia of flaHa o0jaB/bUBamba
Ipeznora ojuIyKke o PeKorpaHWYHOj IPOMEHH 00JIMKa Off CYACKOT WX afMMUHUCTPATHB-
HOT OpraHa TPa)KUTH afeKkBaTHO 00e3Deheme, YKOIMKO HUCY 3aJ0BOJBHU CPENCTBUMA
odesbehema npensuheHUM y IIPeyIOTy OTyKe O POMEHHU 00JIHKa.

39 3071, un.480 y Be3u ca wi. 510.

40 30111, 4n.480, y Be3u ca wi. 511; 3TH, wr. 549 x, cT. 1 1 2.

41 TIpema umany 22 ct. 3 3aKOHa O MOCTYNKY PErHCTpauuje y AreHUHjH 3a mpu-
BpenHe peructpe, Caymoenu inachux PC, dp. 99/2011, 83/2014, 31/2019 u 105/2021,
perucrpauyja ojjTyke NIpOM3BOAX TPaBHO AEjCTBO IpeMa Tpehum NHLMMa HapeJHoT JaHa
0]l laHa BEHOT 00jaB/bUBamba.
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J¥MMa, OOHOCHO aKllMjaMa OPYLITBa KOje Mewa MpaBHY GopMmy, mpesas3e Ha
ynesie, OMHOCHO aKilMje HOBe mpaBHe opme mpyiTsa.*2

I[TpomeHoM o00nuka TpPUBPENHO APYIITBO HAcTaB/ba Ja MOCHyje,
3amp’kaBajyhyu KOHTUHYWUTET CBOT IIPABHOT Cy0jeKTHBUTETA (3anprkaBa CBOj
MaTWUYHH, TOPECKU ¥ LLIADUHCKY OPOj, UTL.), AN C€ MEHa HeroBa YHyTpallmba
OpraHu3salyja, MpaBy CTATyC HErOBUX WIAHOBA, a Y HEKUM CIy4yajeBUMa U
00JIMK OATrOBOPHOCTH 4WIaHOBA 3a 00aBe3e OPYIUTBA (Mpejas3ak U3 JpyLITBa
nuua y ApyuTBa kanuTana). [lojenuHa 3akOHOLABCTBA JKeJle fa Harjace fa
ce 0BOM TpaHCchOpMalHujoM OJp:KaBa MpPaBHU CyDjeKTUBUTET MPUBPEIHOT
OpPYyIITBA, T€ U3PUUYUTO MPOIHUCYjy Jla Ce Y CIy4ajy MpomMeHe OOIHuKa MpH-
BPEZIHOT APYLITBA HE CIPOBOJM MOCTyNaK JUKBUAALHje. 43

II. HacraBak odaB/pama MOCI0Bamka Npeagy3eTHHKA y popmHu
NPUBPEIHOT JPYLITBA

Haxko ,npeodnukoBame” npesy3eTHUKA y IPUBPESHO IPYLITBO y CTAaTyC-
HOM CMMCJTy BEOMA CJIMYM UHCTUTYTY ,IpOMEHA NpaBHe ()OpMe MPUBPELHOT
IpywTBa”’, OHO TO HE MOXXE HUKAKO OUTH, C 003UPOM [a NMpeNy3eTHUK HHUje
npaBHo Jsuie.** Mnak, cMaTpaliu CMO 1ia je MOXKe/bHO Y OBOM Pajy aHaJIM-
3UpaTy HeKe OJ Ba)KHHUX acliekaTa OBOTI [TPAaBHOT MHTamka, a U3 passora LTo
j€e y Halloj 3eMJbH PETUCTPOBAHO U MOCIYj€ HEKOIUKO CTOTUHA XWbaa Mpen-
y3eTHHKa.*

[Top npeny3eTHUKOM Ce MOoJIpa3yMeBa: a) MOCI0BHO CIIOCOOHO (PU3UUKO
nvie Koje odaBsba IEATHOCT Y LIWJ/BY OCTBApHUBAaWma MPUXOIA U Koje je Kao
TaKBO PETHCTPOBAHO Y PerucTpy mpemyseTHHKa,*6 §) dhusHUKO JTHIE Koje je
YIHCAHO y nocedaH perucrap, koje obassba JeaaTHOCT CI0dogHe podecHje,
ypeheHo nocedHUM MPOMUCOM, aKo je ’bUMe MPONUCAHO Aa Ce CMaTpa Mpef-

42 30111, un. 482; Iupektusa EY, un. 86 p; 30T LT, wi.252. u 306, ct. 2; 3T,
. 561, un. 569, un. 574, yn. 581 u wn. 582; 3T'M, un. 644, un. 647, un. 650, w1. 655 u
ui1. 660; 30111 PC, un. 424, un. 426, un. 429, un. 430 u un. 432 crT. 2.

43 3T, u. 555 ct. 1.

44 Ucrto u M. Bacumesuh, ctp. 245.

45 TIpema moparnMma ca cajtTa ATeHIMje 3a MPUBPENHE perucTpe y Pemydmunn
Cpbuju je perucTpoBaHo U akTUBHO nociayje npeko 350.000 npenyseTHUKa.

46 Perucrpaliuja npeay3eTHUKA je BEOMa je[IHOCTaBHA, aKO 3aHEMAaPUMO YHHEHHILY
Ila Cce OHa BPIUU eJeKTPOHCKUM myTeM. Haume, y3 peructpauuoHy mpujaBy Tpeda no-
CTaBUTH CaMO JTUYHU JOKYMEHT O UAEHTUTETY (JTMYHA KapTa, OZHOCHO Macolll 38 CTPAHOT
Ip)KaB/baHuHA), [TpaBUIHUK, WiI. 7.
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y3etHukom.4” OCHOBHA OZJTHKA TIPEAY3eTHUKA je Ja 3a CBe 0DaBe3e y Be3H
ca obaB/bamkeM [1€IaTHOCTU CBOje Mpely3eTHUUYKE pafme OAroBapa Lieso-
KyITHOM CBOjOM MMOBHWHOM, ajId Y HErOBY UMOBHUHY y/Ia3u U OHA KOjy je
cTeKao obaBbameM CBOje fAenaTHOCTH.*8 To 3HauM [a pey3eTHHYKA Pajiba
KOjy ocHHBa (pU3UYKO JiMlle HeMa cBoj mocebaH cydjekTusuTeT, Beh ca npen-
Y3€THUKOM YWHU jeJUHCTBEHU eHTUTeT. ClieJCTBEHO TOMe, HEMa HU pas-
IBajakba UMOBHHE, Pa3fBajama MOBEpWIaLa, Ka0 U MOCEDHOr MPABHOT Ofi-
HOCa u3Melhy Tpey3eTHHKA U peny3eTHHYKe pammwe.+d

Y Toky obaBbama CBOje HNEeNaTHOCTHU Mpemy3eTHUK MOXKe TOXKeJleTH Aa
ce ,npeodnuKyje” y nmpuBpenHo ApywTBo. OBO MpaBo Mpefy3eTHUK HHje
MMao mpema JeporupaHum JomMahuM 3aKOHMMaA, TaKo Ja je Morao ja dupa
n3mehy nBe omnyje: a) 1a ocTaHe ,3apod/beH” y 0BOj MpaBHOj DOPMH Y TOKY
LeTOKYIHOT oDaB/baa [ENaTHOCTH, Wid, 0) Ja Mpeny3eTHUUKY paliby
OljaBH, OJHOCHO JTUKBUANPA, a IIOTOM Jla OCHYje NPUBPENHO OPYLITBO Y 00-
YKy KOju O, 10 HEroBOM MUIJbeY, Hajdo/be 0[IT0Bapao HEeroBUuM moTpe-
Dama.

1. IToctymak

Iomahe mpaBo npensuha ma mpemgy3eTHUK MOXKE NOHETH OIJTYKY O Ha-
cTaBKy obaBsbatba NEeaTHOCTH Y (OPMH NPUBPEIHOT APYLITBA, IIPU UeMy ce
CXOJHO TIPUMEBYjy ofpende 3aKkOoHa O OCHHMBawy faTe (Oopme ApYLITBA, a
HOBOOCHOBAHO NMPUBPENHO IPYLITBO Mpey3rMa CBa mpaBa U odaBese mpen-
y3eTHHMKA HacTaJie U3 MOCI0Bamka 10 TPEHYTKA HeroBor oCHUBama.”? U3 jo-
TUYKOT TyMaueta OBe ofipenide Mpor3uiasy fia mpeny3eTHUK MOKe OCHOBATH
CaMO jeHOWJIAHO JPYLITBO KamuTaaa — JPYLITBO Ca OTPAHUYEHOM OJTrO-
BOpPHOIIhy WM aKIIMOHAPCKO APYIITBO, C 003UPOM JIa OPYIUTBA JTULA UMAjy
HajMame JBa wiaHa. Takohe, HHje Moryhe HU fa ce OBa Npeny3eTHUKa
»YIPYXe”, OTHOCHO J1a 3ajelHUYKU HacTaBe Aa 00aBsbajy neaaTHoCT y hopMu
npuBpefHor apymrtsa. CMarpaMo Ja C/IOBEHAaYKO MpPaBO CagpXu 0oJbe
pelewe, jep npeasuha fa Mpeny3eTHUK MOXKE Ja Ce CTaTyCHO Impeodpasu:
a) MpeHOCOM Tpeny3eTHUUKe pafiibe Ha HOBO JPYLITBO KalHUTala, Koje ce

47 30110, un. 83 ct, 1 u 2; 30T LT, wi. 615 perynuiie 1a je ,Tpeny3eTHUK bu-
3WYKO JIMLE Koje ce DaBu NPUBPENHOM JienaTHoUhy, a Ty eaTHOCT He 0DaBsba 3a pauyH
npyrora”; ucty opMyralujy Kao CpICKo ITpaBo UMa M mpaso xpsarcke, 3T], un. 3 cT.
1 ¥ 2, c TUM IITO KOPUCTH TEPMHUH , TProBal’”; CJIOBEHAYKO IPaBo Ae(dUHULIE IPENy3eT-
HUKa Ha UCTH HAYMH Kao ¥ UpHoropcko npaso, 3T/, un. 3 crt. 6.

48 30110, un. 85.

49 M. Bacwmesuh, cTp. 221.

50 30I1[, un. 92 cT. 1 1 2.
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OCHMBA pafii OBOT NpeHoca U O) MPEeHOCOM MNpeny3eTHHUYKE pajme Ha
noctojehe IpyuITBO KamuTala Koje mpey3uma werosy panmwy.°! Y oBom apy-
rOM CJIy4yajy cMaTpaMmo Jia Ce Ce pafiv CTaTyCHOj TIPOMEHH Npey3uMamna, Koja
Ce pEeryJulLIe YTOBOPOM O NPEHOCY 3aKk/by4yeHOM H3Mely mpenyseTHUKa U
OpyLITBa CTULAOLIA.

Jla du ce nmpenyseTHUK ,peodykao” y NPUBPENHO APYLITBO NOTpedHO
je Mpeny3eTH HEeKOJIUKO pajlbH: a) U3BPIIUTH OpHUCcame Mpefy3eTHHKa U3
Perucrpa npenyseTHrKa ¥ UCTOBPEMEHO, O) PErUCTPOBATH (OCHOBATH) HOBO
NPUBPENHO APYLITBO, KOje Mpey3uma CBa MpaBa U odaBe3e Mpeny3eTHHUKa
HacTajge IO MOMEHTAa HEeroBor OCHHBAmwa.”?> To 3HauW na je motpedHO mpe
NOJHOLIEHA NTpHjaBe y ATeHLIHUjH 3a IPUBPENHE PETUCTPU CAUUHUTH OJTYKY
0 HaCTaB/baky [1€JIaTHOCTH Mpeny3eTHUKa Y OpMH NMPUBPEHOT APYLITBA,
y K0joj he OUTH caipKaHK U eJleMEHTH OCHMBAYKOT aKTa IPYLITBA KaluTasa,>?
a YKOJIMKO Npeay3eTHUK HacTaB/ba 00aB/bake AEIaTHOCTH Y (OPMH aKLIHO-
HAPCKOT APYIITBA MOPA CAYHHUTH M CTATyT.>* AreHIUjH 3a MPUBPENHE pe-
TUCTpe Ce UCTOBPEMEHO [OCTaB/ba IpHjaBa Opucama NpeAy3eTHUKA U
jenVHCTBEHa perucTpalydoHa NMpHjaBa OCHUBAba MPABHUX JIMIA U APYTHUX
cydjexata u perucrpauyje y jeAMHCTBEHH PErucTap MOpeckuX odBe3HHKa
(mpujasa ,JPIITIC").%>

®U3MYKO JIMIIe KOMeE TTPeCcTaje CBOjCTBO MTPey3eTHUKA OCTaje OATOBOPHO
LEeJIOKYITHOM CBOjOM MMOBHHOM 3a CBe 0DaBe3e Koje Cy HacTaje y Be3H ca
00aB/babEM JIEIATHOCTH 10 TPEHYTKA DpHCarba MPeAy3eTHHKA U3 PerucTpa.®
Y Teopuju ce cmaTpa Ja Ce OBJie pafid O IPUCTYTaby AyTy HAa OCHOBY 3aKOHA,
a He 0 YHHUBEP3aJlHOj CyKuecHju.”’ CrakeMo ce ca OBUM CTABOM, jep 3a pas-
JIMKY Off IPOMeHe NpaBHe GopMe TPUBPESHOT JPYIUTBA, KOJ MPeodIuKoBamka
npefy3eTHHKA HeMa OUPEKTHOT KOHTHHyWUTeTa usmehy merose mpenyser-
HUYKe pafilbé ¥ HOBOOCHOBAHOT MPUBPENHOr IpyuTBa. Havme, HOBO MpH-
BpeOHO IPYLITBO JOOHja CBOj MAaTUYHU W MOPECKH OPOj, @ MAaTUUHU U TIO-
pecky dpoj npeny3eTHHKA Ce race. YKOJIUKO je Mpemy3eTHUK OM0 y CUCTEMY

51 3T, un. 667 ct. 1.

52 30011, wn. 92 ct. 2; 3T, un. 667 cT. 2. C/I0BEHAUKO IIPABO U3PHUUMUTO IIPOIHCY]je
Ila IPEHOCOM pajithe Ha MPUBPENHO APYIUTBO Ipesia3e CBa MpaBa M 0DaBe3e y BE3W Ca
pan®moM, a IpYIITBO, Ka0 YHUBEP3AIHU CYKUecop, CTyIa y CBe NPaBHE OJHOCE Y BE3H Ca
IPEHETOM PaJHbOM.

53 30I1[, un. 141 nponucyje 0daBe3Hy Cafp)KUHY OCHHBAYKOT aKkTa IPYLITBA Ca
OrpaHUYEHOM OATOBOpHOUIhY.

54 30I1[, un. 246 perynuiie 0baBe3Hy Camp)KHHy CTATyTa aKIIMOHAPCKOT IPYIITBA.

55 TIpaBWJIHKK, 4. 57.

56 30I1M, ui. 92 cT. 3.

57 M. BacusseBuh, ctp. 245.
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nopesa Ha fonaty BpegHoct (I1IB), mpeny3eTHUK Mpe MOAHOIIeHha MpUjaBe
Opucama Mopa fa [NOCTaBU [OKa3 Jia je BEerosa Mpeny3eTHUYKa panma W3-
Opucana u3 Tor peructpa.’® [lopen Tora, MpeAy3eTHUK TPUIHKOM MOAHOLIE kA
npujase 3a dpucame U3 Perucrpa Mmopa na ojHece U JoKas3e — NOTBpAE Of
CTpaHe MOPECKe yIIpaBe U yIpaBe IPUX0/ia [ia CH CBU MOPE3H, JONPUHOCH U
OCTa/l¥ napaucKkaaIHd HaMETH U3MHUPEHHU [0 flaHa NOJHOLIewa NpHjaBe
Opucama.®® [IpeMa Ayroromuiikoj MPakcH AreHiuje 3a MPUBPeNHE PETHCTPe
NOTBPZE MOPECKUX OpraHa Ba)ke HajOoy)ke 5 KaJeHJapCKUX faHa Of AaHa
BUXOBOT u3naBamwa. OCUM TOra, Mpefy3eTHUK, HAKOH LITO TPEY3Me pEllehe
o dpucamy, MOpa [la CaYMHU BaHpPEeAHU (PUHAHCH]CKH U3BeLITaj (dmmaHC
CcTama ¥ OWTAHC yCIiexa) KOjH PETXOIH JaHy JOHOUIEha pelietba 0 opucarmy.*0

[TpunukoM cacTaB/bawkba BaHpPeAHOr (DUHAHCHUjCKOT M3BEIlTaja Heom-
XOJJHO je Jla Mpefy3eTHUK CAauYWHU U TMOMUC aKTHBe (MMOBHMHE) U TacuBe
(obaBesa).5! TeopHjcku riegaHo, MOMKUC KMOBUHE MTPEIY3€THUYKE Pafiihe DU
Tpedano ma mpencraBba MOYETHH OUIAHC HOBOOCHOBAHOT NMPHUBPENHOT
npyuITBa,®? uMajyhu y Buy 3akoHcky ompendy wiana 92 cras 2 30I1]1, koju
W3PUUUTO Harlallasa ia HOBOOCHOBAHO JPYIITBO Hpey3uma c8a upasd u 00a-
ge3e UpegyselWHUKA HACTANA O gana weliosol dpucard, 0GHOCHO go gaua
OCHUBAMA HOB0T gpywiliied (TO je yBeKk UCTH JaTtym). MehyTum, y mpakcu To
HUje ciaydyaj. Haume, mpenys3eTHUK uma cioboly Aa oiy4yu koju he neo
MMOBHHE U 0DaBe3a IPEHETH Ha HOBOOCHOBAHO NPUBPENHO APYWITBO (Y3
orpamy Ia He MO’Ke TPEeHETH BUIlle 0DaBe3a y OZHOCY Ha MPEHeTy UMOBHUHY).%3

58 3akoH 0 1mopesy Ha gonary BpexHoct — 3I1OB, Crymoenu inachux PC, op. 84/2004,
86/2004-ucmnp., 61/2005, 61/2007, 93/2012, 108/2013, 6/2014, 68/2014, 142/2014,
5/2015, 83/2015, 5/2016, 108/2016, 7/2017, 113/2017, 13/2018, 30/2018, 4/2019,
72/2019, 8/2020, 153/2020, 138/2022 v 94/24, y un. 38a mponucyje Aa je, mpe dprcama
W3 PETuCcTpa NpuBpesHux cydjexkara, OGHOCHO APYror PETHMCTpa NPONUCAHUM JAPYTUM
3akoHOM, 0dBe3Huk [1IB-a koju mpecTaje fa odas/ba [eIaTHOCT Ly’KaH J1a HajKkacHUje y
poxy o 15 maHa Ipe MOJHOLIEHA 3axXTeBa 3a OpUcame U3 perucrpa IofgHece 3axXTeB 3a
Opucame u3 eBupeHuuje odoBesHuka 3a I11B.

59 TIpaBWIIHKK, Y. 56.

60 3akoH 0 pauyHoBOLCTBY — 30P, Crymcdenu inaciux PC, 6p. 73/2019 u 44/2021,
1. 2 cr. 1 1. 8).

61 30P, uwn 21; IpaBuiHKUK O canpKuHK U GhOpMH obpasaua GHUHAHCH]CKUX H3-
BellITaja U Cafip’KUHU U (OpMHU odpaciia CTaTUCTUYKOT U3BelITaja 3a TPUBpeHa JPYLITBa,
3apyre U npepyseTHuke, [IpaBUIHUK O pavyyHOBOACTBY, Caymdenu inaciux PC, Op.
89/2020

62 30P, un. 13, ct. 5 wun. 20 cT. 1.

63 30I1, wi. 44 cT. 2 IPOMHKCYje Ja HETO UMOBUHY (KaIlMTaI) NPHUBPEJHOT APYIITBA
YMHM pasirka usmely BpefHOCT UMOBHHE 1 oDaBe3a JpylTsa. JJakie, MOYeTHU KaluTal
HOBOOCHOBAHOTI IPYLITBA HUKAaKO HE MOJKe ia Oy/ie HeraTHUBaH.
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[TpunvKoM OCHMBama MPUBPENHOT APYIUTBA NMPENy3eTHUK MOpa fa yHece
CaMO 3aKOHOM IPONHUCAaHU MHUHHMAJIHHU U3HOC HOBYAHOT KamuTana. Y of-
HOCYy Ha OCTaly MMOBHHY OH Ty 0DaBe3y HeMa. YKOJIMKO, NaK, YHOCH UMO-
BUHY KOja HHUje y HOBIy, OHa Cé YHOCH Kao HEHOBUYAHH yJIOT Ipely3eTHUKa
U Kao TakaB ce ynucyje y perucrap. [Ipu tom, pasnuka usmehy npenere
MMOBHHE 1 00aBe3a ce eBUIEHTHPA IIPEKO CBE0OYyXBaTHOT OCTAJIOT KanuTala
HOBOOCHOBAHOT TIPUBPERHOT IPYLITBA®* 1 OHA Ce He perucTpyje y AreHuuju
3a IPUBpPEJHE PETUCTPE.

[Topen BaupenHOT (PUHAHCHjCKOT U3BELUTAja, TPENY3eTHUK je y 0DaBe3un
Iia IOJHECEe U KOHAYHY MOpeCcKy NpHjaBy Ha IPUXOJ Off CAMOCTAaJIHE AesaT-
HOCTH y poky on 30 maHa o jaHa dpucama u3 peructpa.®® C mpyre cTpate,
HOBOOCHOBAHO NIPUBPENHO APYLITBY MOpa y POKY of 15 maHa off faHa ynuca
y perucrap NOJHETH IOPECKy NpHjaBy 3a MOpe3 Ha JOOUT, y KoOjoj ce
IIpe3eHTyje NpolieHa NPUXoja U pacxoja y Tekyhoj ronuHH, Kao U MECEYHH
H3HOC aKOHTAIHje Mope3 Ha MOOUT — T3B. ,aKOHTAIMOHA TpHjaBa mope3a”.56

[TocTaBsba Ce M NMUTakE MOPECKOr TPeTMaHa MOCIOBHE UMOBHHE KOjy
Ipefy3eTHUK NMPEHOCH Ca Mpefy3eTHUYKe pajibe Ha HOBOOCHOBAHO MTPABHO
NHLe, OJHOCHO fa JIM Ce Ha TakaB IPeHOC odpadyyHaBa M Iaha mopes Ha
nonaTy BPENHOCT WM HE. MUI/bema CMO A je Y OBOM CiIy4ajy MPEHOC
MMOBHHE 0Cs1000heH HaBefeHor rnopesa, jep oapenda wiaHa 6 craB 1 Tauka
1 3[1IB nponucyje fa mpomeT fodapa U ycjiyra HUje U3BpLIEeH KoJ MpeHoca
LeJIOKYITHE WJIU [lela UMOBHMHE Kdo YJI01, aKO je CTULIaIal IOPeCKH ODBE3HHUK
WIH je TUM IIPEHOCOM I10CTA0 MOPECKU 0OBE3HUK M aKO IIPOAYKH fa 0DaBsba
UCTY [enaTHOCT. KopucTUMO TEPMUH ,[TI0CJIOBHA UMOBHHA", KaKo OU je pas-
JIMKOBAJIM Off OCTajle JUYHE MMOBHMHE NPEAy3eTHHUKA KOjy OH HE YHOCH y
HOBO NTPUBPEHO ApYIITBO. [Ja &1 HOBOOCHOBAHO NMPUBPENHO JPYIUTBO OUII0
ocnoboheno miahamwa [1]JB-a Ha MpeHETH MMOCJIOBHY UMOBHHY INPENY3ET-
HUKa, HEOIIXOJHO je fa Oyne eBUAEHTUpaHO y cuctemy I1[IB-a, mTo 3Hauu
Ila y TIpHjaBU kEroBe perucrpauyje Mopa OUTH MOJHET TakaB 3aXTeB.

[Topen Tora, npeny3eTHUK MOXE UMaTH HCKa3aHW HepacnopeheHu fo-
OWTak y IOCJIOBHUM KHBUrama, a KOju je 0OCTBapeH Y MPETXOJHUM roguHama
oDaBspama Mpeny3eTHUUYKE pagwe. [IpenyseTHUK MMa [Be ONuuje: a) na uc-
MJIaTH CedM LeOKYIHY JOOUT WU BEH JE0 NMpe dpucawme U3 PErucTpa Wil,
0) nma HepacnopeheHy JOOUT y LEOCTH WU JeTMMUYHO IpeHece Ha HOBO-

64 Pauyn 309, [IpaBUIHHK O payyHOBOACTBY, wi. 21 cT. 1.

65 3akoH o mope3y Ha moxoxak rpahana, 3TIAT, Crys#denu inachux PC, 6p. 24/2001,
.. 19/2025, un. 94 cr. 3.

66 3akoH 0 Mope3y Ha JOXOmak MpaBHUX juua, Cayxdenu Liachux PC; 6p. 25/2001,
.. 94/2024, un. 64 c1. 1 1 2.
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OCHOBAHO ITPaBHO JULE. YKOJIHMKO CE OZITy4YH 3a NMPBY ONLH]jy, TakBa UCIJIaTa
He Ou Owya omope3oBaHa, jep je oHa Beh dwia omope3oBaHa MOpPe3oM Ha
IPUXOJ Off CAaMOCTaJIHEe [eJIaTHOCTH, a Ha OCHOBY IOPECKOT OMIaHca npen-
y3eTHHKa.%” Ako ce, mak, o[Ty4u fa HepacrnopeheHy noOUT npeHece HA HO-
BOOCHOBAHO NMPUBPENHOr OPYIITBO, OHA C€ UCKa3yje y MOCJIOBHUM KibHrama
HOBOOCHOBAHOT NPUBPENHOr APYyIITBA Kao HepacmnopeheHu modurak w3
paHHjUX romuHa.58

HMmajyhu HaBeeHe yMbEeHULIE Y BULY TPOM3UIa3H Aa u3Melhy npemyser-
HUKa ¥ HOBOOCHOBAHOT TPABHOT JIMLIA HE NOCTOjU YHUBEP3a/lIHa CyKLEecHja.
OcuMm TOra, HEMa HU UCTOBPEMEHOT Ipejacka U3 jeJHOr O0IHuKa y OPYIH,
OJHOCHO MOTYhHOCTH [1a npeny3eTHUK 0€3 BPEMEHCKE AUCTaHLle HaCTaBH
CBOje Mmoc/ioBawe y (popMu NpUBPENHOT ApyuTBa. HanmpoTus, oH Mopa ga
,11ay31pa” U3BECHO BPEME — HAjMabe MECEL JaHa, a y MPaKCH TO MOXKe DUTH
¥ 3HATHO Ay’ke. HakoH 1ITO ce U3BPIIK OpHcatbe Tpey3eTHUKA U3 PerucTpa
Y perucrpanyja HoBOT IPUBPEHOT JPYLITBA, OBJAaUINeHO JIMIe TOT APYLITBa
(DupexTop, uHjy QyHKUHjy MOXKe 0DaB/baTH MPeNy3eTHUK WIW HEeKO APYTro
nvLe) Mopa Ia MOJAHECe MOCJIOBHOj DaHLIM 3aXTeEB 3a OTBapawe Tekyher pa-
yyHa (DUHApPCKOT | JeBu3HOr),%? kao u na 3akmyuu T3B. ,,OKBUPHHU YrOBOP
0 IUTaTHUM ycCiayrama” ca MOCJIOBHOM DaHKOM, KOjuM he a) perymucaru:
ycJioBe 3a kopulrhemwe MIaTHUX yCayra, Kao U 0) dutu uHdopmucal o Ha-
KHa/laMa, KaMaTHUM CTOMama U Kypcy 3aMeHe BajayTa, HAauYWHy U Cpen-
CTBUMa KOMYHHUKalHje ca MOCJIOBHOM DaHKOM, 3alUTUTHUM U JPYTUM Me-
paMa y Be3d ca M3BpIIaBawmeM IUIaTHUX YCIyra, yCIOBHMa 3a IMPOMEHY U
PacKuz OKBUPHOT YTOBOpa. YKOIUKO je MpeJMeT OKBUPHOT YTOBOPA U3/1aBamke
U Kopuirhewme KpeJUTHUX KapTUla, oHjga U he v oBe oxpende dUTH yHere y
0Baj yroBOp, KOju je 1O CBOjoj MpaBHOj MPHUPOLH YrOBOP MO MpHCTYyIy.”0
Yoburuajeno je na je moTpedbHO HEKOJIHMKO pafHUX laHa Off JaHa [TOJHOLIEHhA
3axTeBa 3a OTBapamwe Tekyher pauyHa Ia JO HheroBe akTUBaLyje.

67 3TIAT, I'masa Tpeha, wr. 31-51.

68 [IpaBUJIHUK O KOHTHOM OKBHPY M CaipXKUHHU padyyHa y KOHTHOM OKBHDY 3a MpH-
BpeloHa APYyIITBA, 3aApyre u mnpenysetHuke, Caymbenu inachux PC, dp. 89/2020;
HepacnopeheHu J0OWTaK U3 IPETXOJHUX TOJJUHA Ce eBUIEeHTHpa Ha padyHy 340.

69 Ommyka 0 OIIHKMM YCJIOBMMAa ¥ HAYMHY OTBapara, Bohewma U ramema padyHa,
Crnymoenu inachux PC, &p. 55/2015, 82/2017 n 69/2018, y T. 12-14 getabHO perynuiie
NIOCTyIaK OTBapama TekyhHx pauyHa TPUBPENHUX ApYIITaBa U Mpefy3eTHUKa (moTpedHa
DOKyMEHTalldja Koja Ce MpHUIaXke y3 3axTeB 3a OTBapawe Tekyher pauyHa, oinaurheHa
JuLa Koja MOTIHCY]y 3aXTeB U npaTehy NOKyMeHTauujy UTAH.).

70 3aKkOH 0 WIaTHUM yciyrama, Ciyscoenu inachux PC, 6p. 139/2014, 44/2018 u
64/2024, un. 15 cT. 1-3, w1. 16 u un. 17.



MunaH ITaBuh, [IpoMmeHa obnuka (mpaBHe OpMe) IPUBPENHOT APYLITBA 63

Takohe, mocras/ba ce U MUTawke pagHO-TPAaBHOT CTaTyca Mpemy3eTHHUKA,
Kao U peryjaucama BeroBor MeH3ujckor ctaxxa. Havume, oH MOXe, alu U He
Mopa, Ja dyne 3amociaeH y HOBOM NMPUBPESHOM APYIUTBY. YKOIUKO Mpemny-
3eTHUK Oyze 3amociieH, HOBOOCHOBAHO NPUBPEeAHO OpywTBo he odpauyHa-
BaTH U UclahuBaTy nopes Ha 3apafly, kao 1 JONpUHOCe, a ako He — ruiahahe
DIOTPUHOCE Y CBOjCTBY WiaHa (,BlacHUKA”) TPUBPENHOT APYIUTBA, YKOIUKO
HHj€e OCUTypaH 10 JPYrom OCHOBY.”!

2. HemocnegHOCTH y MPaKCH Y Be3H ca MPEeHOCOM IpaBa H odaBesa ca
npeny3eTHHKAa HAa HOBOOCHOBAHO IPHBPETHO IPYIITBO

Cynmosu cy, of mo4eTKa fJoHowewa wiaHa 92 3011, 3aysenu cTas fa, y
CJly4dajy Aa Npeny3eTHUK HacTaBH Ja 00aBjba LENaTHOCT y (DOPMHU NPUBPEL-
HOT JIpYIITBA, CBa MpaBa W oDaBe3e mpeay3eTHUKA ipso facto mpenase Ha
HOBOOCHOBAHO TPHUBPENHO APYLITBO.”? CMAaTpamo Jja OBAKBO CTAHOBHIITE
Tpeda y3eTH ca pe3epBOM M Tpeda ra TYMauyMUTH TaKO Ja HOBOOCHOBAHO
MpaBHO JMlle TTpey3ruMa CaMo OHa TMpaBa M odaBese Koje je 10OPOBOJBHO
IIPEHEO PENY3ETHUK.

C npyre cTpaHe, peCOPHO MUHHUCTApCTBO (pMHAHCHja 3ay3MMa rOTOBO
IVjamMeTpanHo CynpoTaH ctaB. Haume, oHO y OpojHUM CITyKOEHUM MUILIbE-
BHUMa JEeUUIHO 3ay3MMa CTaB Jla HeMa CyKuecuje usMmely npenyseTHHKa U
HOBOOCHOBAHOI IIPUBPENHOT OPYIITBA. TaKo, MO CIyXOEHOM MUILBEY HE
IIOCTOjH YCJIOB 338 OCTBApHBame IIpaBa Ha IOPECKO U3y3UMamke U3 4iaHa 72a
cras 1 tauka 5 3[1[I, mpema kojeM ce Kao KalUTaJIHU JOOUTaK HE CMaTpa
pasiiMKa HacTajla IPEHOCOM yJiesa, OGHOCHO aKlihja y IPUBPESHOM APYLITBY
WIH XapTHja 0f BPEOHOCTH, YKOJIHKO je IPEHOC U3BPIIHO MOPECKH OOBE3HUK

71 3aKOH O NMEH3WjCKOM W MHBATHMACKOM ocurypawy, Ciymdenu inachux PC, dp.
34/2003, .... 94/2024,yn. 11 cr. 1 1. 1) wun 12 ct. 1 1. 2).

72 Bpucawe uipegyselinuxa u3 peiuciupad (Koju je upomenuo upasny Gopmy y upu-
8pPEGHO gpYUiTi6o), a UCTOBPEMEHO U PETUCTUPAUUJA OCHUBAA TPUBPEJHOT gPYUITEA 8pULU
Cce HAa OCHOBY 0glyKe 0 HACTLABTbAtY 00a67baA JeNATHHOCTIU ¥ Popmu TpuspegHol gpywined,
Koje Upey3uma ced ipasa u 0dagese HACTATE U3 00ase3e A0C08aa Upegy3eTHUKA go Tpe-
HYyWiKa 0CHUBAA ol tipuspegHol gpywiingd.” — [Ipecyna [IpuBpesHOr anenanuoHor Cyaa,
Ix.7149/2013 on 7. mapta 2014. ronune; ,Umajyhu y sugy ogpegdy unana 92. ctias 2.
3axona o ipuspegum gpywmieuma, Apousundasu ga je Ho800CHOBAHO TPUBPEGHO JPYWTHBO
upeyseno cea Upasa u odasese Upegy3eWHUKA HACUIANe U3 TOCT08AWA (O WPEHYKA
ocHusara ol TpuspegHol gpywinsd, u3 Kojux ogpegou ipousund3u ga gona3u go 3aKoHcKe
cykuecuje, Upenasza ipasa u odase3a ca Upegyselinuuke pagrwe HA UPUBPeGHO gPYWITBO,
Kao cyxuyecopa, conugapHo 0giosopHol 3a odase3e fipeqy3elliHuKa HACTiaNe y TOCTO8AHY GO
gaua tpomene fpasHe popme” — OAroBOPU Ha MHUTaba NMPUBPENHUX CyZOBa KOjU Cy
yTBpheHu Ha cemgHULM Ofespera 3a IpUBpeHe CIopoBe [IpUBpeIHOT anenaloHoT cyna
onpxaHoj 8. u 9. HoBeMdpa 2023. roguHe U Ha cenHuuu Onerbewma 3a MPUBpPEIHE TIpe-
cTyne ofgp»xaHoj 9. HoBemdpa 2023. Tonune.
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KOjH je mpe TOT IpeHoca yaese, OAHOCHO aKljije UMao Y CBOM BJIACHULITBY
HeMpeKUJHO HajMame JeceT ronuHa. [IpemMa CTaHOBUILTY MUHUCTAPCTBA, Ad
OM HacTao yCJIOB 3a MOCTOjame MOPeCcKOor U3y3uMama O] mope3a Ha Kamu-
TaJqHy JOOUT, TOTPedHO je na GU3UYKO ITHuLe Moceyje Y CBOM BIACHUILTBY
yIoeo y NMPUBPEAHOM JPYUITBY KOje je HacTal0o HaKOH ,MpeodauKOoBama”
npefy3eTHUKA HajMamwe OeceT rOIMHA, JOK BPEMEHCKH MEePUOZ Of JeceT U
BHIIIe TOMHA TOKOM KOjer je 00aB/bao NMpeny3eTHUYKY [eaTHOCT, HeMa HU-
KaKBY BasKHOCT.”3

Takohe, mpemMa cTaHOBUIUTY MwuHHCTApcTBA (UHAHCHjA TMOPECKH
MOZICTHLIAjU U NTOPECKE OJaKIIMIIE KOje je IMao MIPeny3eTHUK Ce He ITPeHoce
Ha HOBOOCHOBAHO IMPUBPEJHO OPYIITBO, T€ OHO HEMA MPABO J1a UX KOPUCTH.
Taxo, 3ayser je cTaB Ja

»YKOJIUKO y IIEpUOy Ol faHa CTylawa Ha cHary Ilporpama JUpPEKTHUX JaBama
u3 OylleTa NpUBpeHUM CyDjeKTHMa Y TPUBATHOM CEKTOPY Y LIMJby yOilakaBama
nocJeMIla NPOy3pOKOBAaHUX KOBUAOM’4 1a 10 MCTeKa MOC/Iefkhe UCIUIaTe JU-
PEKTHUX IaBaia 3arocjieHnMa KoJj pefiy3eTHHKa MPectao pagHu 0JHOC jep je
npeny3eTHUK OpUcaH U3 perucTpa Ha OCHOBY OJUTyKe O HacCTaBKy odaBibama
IEeNaTHOCTH Y (OpPMHU MPUBPENHOT APYIUTBA, CMaTpa Ce Ja je Mpefy3eTHUK
M3BPIIHO CMameme Opoja 3amnocieHux, 30or yera rydu npaso Ha kopuirheme
IUPEKTHHX OaBarma’.”>

Y npyrom mpenmetry MuHHUCTApCTBO hMHAHCH]a je 3ay3esio CTaB

»0a je y KOHKPETHOM CJIy4ajy Mpefy3eTHUK NOHEeOo OJUTyKy O HaCTaBKy 0DaBrbama
JIeNaTHOCTH Y (DOpMHU MPUBPENHOT APYIUTBA U [la je Ha OCHOBY Te OJjIyKe 25.
maprta 2020. rofvHe UCTOBPEMEHO U3BPILIEHO dpUcame NMpeny3eTHHUKa U3 pe-
TUCTpa IPUBPENHUX CyDjexaTa ¥ perucrpanyja OCHUBamba NPUBPENHOT IPYILNTBA,
CMaTpaMo [1Ja HOBOOCHOBAHO TPWBPENHO IPYIITBO HEMA MPaBO Ja KOPUCTH
(ucKanHe OroIHOCTH U NUPEKTHA JaBama u3 Ypende’s, ¢ ob3upom ma je oc-
HOoBaHO mocie 15. mapra 2020. roguue”.”’

73 Munuberwe Munucrapcrsa dbunancuja, 6p. 430-00-258/2019-04 on 2. aBrycra
2019. rogune.

74 Ypenda o yTBphHBamy mporpama SUPEKTHHX gaBama w3 Oyuera Pemybiuke
CpOuje mpuBpesHUM CyDjeKTHMa y MPUBATHOM CEKTOPY Y LIM/bY yOla’kaBamka €KOHOM-
CKHX NOCIefuna Npoy3pokosaHux enupemujom donectu COVID-19 usa3BaHe BUPyCOM
SARS-CoV-2, Cnysmbdenu inacnux PC, op. 11/2021.

75 Munuberwe Munuctapcrsa duHancuja, 6p. 011-00-342/2021-04 on 16. anpuia
2021. roguHe.

76 Pey je 0 Ypendu o GUCKATHUM MOTOHOCTHMA W OUPEKTHHM [JaBamKUMa MPH-
BpPEJHUM CyOjeKTUMa y NMPUBATHOM CEKTOPY M HOBUYaHOj nmomohu rpahaHuma y Lumy
yOmakaBama €eKOHOMCKHX TIOCefulia Hactanux yoren donectu COVID-19, Crysmdenu
tnaciux PC, dp. 54/2020 u 60/2020.

77 Muuubere MuHHCTapcTBa (uHaHcHja, 6p. 401-00-3009/2020-04 oxn 1. jyna
2020. ropusne.
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Ha ocHOBY U3HETOr CyMapHOT Iperiefa Nponuca, kao ¥ CTaBoBa CyJoBa
Y OpraHa ynpaBe, MOXe Ce 3aK/byUUTH [a je HaCcTaBaKk 0daB/bama JeIaTHOCTH
npefy3eTHUKA y POPMU NMPUBPESHOT APYLITBA BEOMA CJI0KEHO MUTamke Koje
3axTeBa aHA/IM3y CBUX acrekaTa, a nocedHo mopeckor. OcuMm Tora, mocroje
v onpeheHa oTBopeHa nuTawa (Ha MpUMep, Aa JI je MPeHoC Aejia MoCI0BHe
MMOBHe npepy3eTHHKa ocinodohen I1]IB-a unum He, UTH.). YKOIUKO ce He
carzienia JeTa/bHO MOPECKHU acleKT OBe TpaHCopmanuje, Npeny3eTHUK MOXe
M3TyOUTH Mopecke TMOICTHIIAje W MOTONHOCTH, Kao ¥ yhu y HemoTpedHe
Tpowkose. Takohe, Tpeda v naaHupaTH Bpeme y kome he ce U3BPILUTH OBa
TpaHcdopmanuja, umajyhu y suny na he nocrojatu ogpeheHu BpeMeHCKH
BaKyM Y IIOCJIOBHOj aKTUBHOCTH MpeNy3eTHUKA, IITO MOXe YTULIATH Ha Iy-
OUTaK KIMjeHaTa WK NOTeHIHjaHO i1ahawka yTOBOPHUX Ka3HU WIH 3aTe3He
Kamare 300T Kallllbewa Y UCITyhaBamwy IIPey3eTUX YyroBopHux odasesa. Crora
je yueumrhe kKoHCynTaHaTa (MOPECKUX CaBETHUKA W afBOKaTa) y MOCTYIKY
npeodMKOBama NMpesy3eTHUKA, [0 HAalleM MUILJbewY, HEOMXOAHO.

I1I. YMecTo 3axk/pyuKa

[Ipomenom mpaBHe ¢opme NPUBPESHOT ApPyIITBA ce omoryhasa na
HBETOBY WIAHOBHM W3BpIIE TpaHcdopmauujy opyursa Oe3 crpoBohema mo-
CTyTKa JUKBUAauuje. [IpuBpeiHO APYLITBO HACTaB/ba Ca CBOjUM MOCIOBABEM
3amp’kaBajyhy CBOj KOHTUHYUTET, IPH YEMY Ce MeHa HheroBa yHyTpalliba
OpraHM3alyja ¥ IMpaBHU CTaTyc ynaHoBa. [lomahe mpaso campxu ongpende
KOje KOpecIoHIWpajy ca pellemrma W3 MOAEPHUX KoguduKaluja, IITO
omoryhaBa IOCIOBHUM JbyOUMa [ia Ha PEJIaTUBHO JIaK HAYUH U3BPLIE OBY
TpaHcopmanujy de3 Hemo3HaHULA U HeNpHjaTHUX U3HeHahewa. Takobhe,
30TI1[] campyu jacHe U pelu3He oApende M O 3alUTUTH MOBepWIala, Yume
Cy BHUXO0Ba MOTPaXKMBamka NMpema APYIITBY KOje Mewma ODIUK aJeKkBaTHO
obe3behena.

Ca nmpeodnukoBawkeM Mpeny3eTHUKA y MPUBPENHO APYIITBO TO HUje
c1y4aj. Munubewa CMO [la UMa IIPOCTOpa 3a NODOJbIIAKE PEerysiaTHBE IO
OBOM IUTawy, jep NOCTOjU MOJHOPMHUPAHOCT Y OOHOCY Ha DpojHa MUTama.
Tpebano Ou mpeyseTu pelleme U3 CJIOBEHAYKOT MpaBa, OOHOCHO NO3BOJUTH
MoryhHOCT Jla mpefly3eTHUK ITpeHece UMOBHUHY, MpaBa U oDaBe3e U3 Mpel-
y3eTHHUYKe pafme Ha nocrojehe npuspenno apyumrso. OcUM TOra, MOIJIO DU
Ce JO3BOJIUTH U 1A 1Ba WIH BULIE TPey3eTHUKA JOHECY OIJIYKY O HACTaB/bamby
IeNaTHOCTH Y (OpMH 3ajeIHUUYKOT IPUBPENHOT ApyluTBa. OBaKBO pellewme
He DU yTHULIAJI0 HA MPAaBHU MOJI0XKaj NOBepUIala lbUXOBUX MPeAy3eTHUUKUX
panwy, uMajyhu y BUIy na OM CBakW NpeNy3eTHUK OMO JIMYHO OOTrOBOpaH
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1IeJIOKYTTHOM CBOjOM MMOBHHOM NpemMa MoBepHoliMMa CBoje DprcaHe mpej-
y3eTHUUKe pagme. C apyre cTpaHe, ToO O oMOTyhwio yKkpymbaBamke Majux,
MojeJuHAuYHUX OU3HHUCA, YMMe OW JOTafalllku ,Manu” Npeny3eTHULHU I0-
CTaJI¥ 3HAa4YajHU YYECHULIM Ha TPXKHUILTY.

Milan Pavi¢, PhD
attorney at law in Belgrade

CONVERSION OF THE COMPANY'S LEGAL FORM
Summary:

The article analyzes the covnersion of the legal form of the company. It examines
several aspects of this legal institute, including the procedure for change, which
takes place in several stages, mechanisms for protecting minority members and
creditors, as well as the legal consequences of the conversion. The article highlights
the mandatory legal norms that must be observed for the transformation to be
legally valid, such as the minimum amount of founding capital, the maximum
number of members in the company, the minimum number of members in a part-
nership and the minimum value of shares or stakes.

The article also discusses the transformation of a entrepreneur into a company, i.e.,
the continuation of a entrepreneur business in the form of a company. It highlights
the lack of regulation on certain issues in this area, as well as the unsynchronized
judicial practice and administrative authority practices. The article proposes direc-
tions for amending domestic legislation, such as allowing a sole proprietor to trans-
fer all rights and obligations from their business to an existing company, following
the example of Slovenian law, and permitting two or more sole entrepreneurs to
decide to continue their business through a jointly established company.

Key words: the company, change of legal form of a company, sole proprietor, con-
tinuation of a entrepreneur’s business in the form of a company.
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[Ip 3opan P. Tomuh

Penosuu mpodecop IIpaBHor ¢akynrera YHuBep3ureta y beorpamy*

IMOJIMIINICKA UHTEPBEHIIMJA HA BEOTPAICKOM
ITPABHOM ®AKYJITETY

CaxeTtak:

Y npunory ce pasmartpajy yCTaBHa U yITpaBHO-TIpaBHA TUTama Y BE3U Ca HEYCTaBHOM
¥ HE3aKOHUTOM MOJULIHjCKOM UHTEPBEHLHWjoM Ha Deorpagckom [IpaBHOM daxy-
TeTy ¥ 0KO wera y Hohu 2. u 3. jyna 2025. roguse. AyTop UCTHYE [Ia je MOoNULHja TOM
OPWIKMKOM, Kpuiehu Havena W cTaHAapze odaBbara MOMIULUjCKAX MOCI0BA, HAPY-
ImKaa YCTaBOM 33jeMYeHy ayTOHOMH)jy YHHUBEP3UTETa M MOBPEAWsIa HU3 JbYNCKHUX
mpaBa U ciaodoja. YnmaHak mpHKasyje mpaBHE OKBUPE 3a HeloBawme MOJIULHje U
npencTaB/ba MPaBHU MYT 3a 3alITUTY rpahaHa y cuTyauujama kaja MoauLudja He
MOIUTYje CBOje 3aKOHCKE 0DaBe3e.

Kipyune peun: [TpaBuu daxynrer YHuBep3urera y beorpany, CTyAeHTCKH IPOTECT,
ayTOHOMMUja YHHUBEP3UTETA, /by CKa [TpaBa U c1000ge, Hauesa 00aB/bama MOMULIHjCKUX
MOCJI0Ba

I. IIpaBHH OKBHp

1. HecyMmmHBa noBpesa ayTOHOMHjE€ YHHBEP3HTETa

Y vohwm 2. u 3. jyna 2025. ronuHe, TPWINKOM UHTEpBEHLHje MOoTuLHje
Ha [IpaBHOM (pakynTeTy YHHUBEp3uTETa y beorpamy u ucnpen merose 3rpage,
y TNpPBOM peny je JOLUIO O HECYMIbMBE IOBpele YCTaBHO 3ajeMyeHe
ayTOHOMHUj€e YHUBEP3UTETA, KOHKPETHO TOor PakynreTra OGHOCHO YHUBEP3H-
teta y beorpamy (unme je nmospehen unan 72 YcraBa Pemybnuke CpOuje).
Haume, nonuuuja je ynana Ha creneHumte dakynrera kKoje ce cmarpa

* EnexTpoHCKa agpeca aytopa: ztomic@ius.bg.ac.rs



68 BPARMUY opoj 3/2025

CcacTaBHUM Jenom (akyaTeTCKor 3hama. A mpema 3aKOHYy O BHCOKOM
obpasoBamwy! ,Upociiop BUCOKOUKOTICKE YCTUAHOBE HEUOBPEJUB je U Y theld He
Moly ynasuitiu UpuiiagHuyu opiand 3a yHympawre #ocnose 0e3 go3sosie Hag-
JIEHCHOT OPIAHA, OCUM Y CILYyUdjy YIPOHA8arwa ouwilie CUTypHOCTUU, THESIECHOT
untdeipuiliettia, 3gpasma unu umosune” (wian 8 craB 1 — ,Hetiospequeocii
axagemckol upoctiopa”). Y KOHKPETHOM CIy4ajy, TH ¥ TaKBH, U3y3€THH yC-
JIOBM 3a OJCTYIame OJ HaBeJEeHOT YCTaBHOT Hayesla — HUMOLITO HUCY OWIH
UCIYHBEHHU. YIIPABO je MOJIHLKja, CBOjOM UHTEPBEHLIMjOM — a HE HEKO IPYTH
yHyTap ®akynrera! — yrpoxasana HadpojaHe OpyLITBEHE BPESHOCTH!

2. [IpaBHH OyT 3alITHTE

[TpaBHM IyT 3alUTHUTE Yy KOHKPETHOj CUTyauuju je ciepehu:

(a) mpuroBop/mputyxbda — wiaHoBu 234-248 3aKkoHa O MOTHLH|H,? V3
CXOJHY TIPUMEHY 3aKOHA O OIIITEM yIPABHOM MOCTYIIKY> — Ha Ty HEYCTaBHY
yIPaBHY pafiky MOMULHjCKUX CITyKOEHHUKA KOja ce TMOJJHOCH OAroBapajyhoj
OpTraHU3allMOHO] jeAUHULIM MHUHHUCTApPCTBA YHYTpaIIBUX nociosa (MVYII),
OJHOCHO HaJJIE)KHOM CTapEIIHUHH;

(D) 3aTuMm, xanbda pecCOpHOM MHHHUCTPY Ha PEIIEHE NOHETO MO MPH-
TYXOH/IIPUTOBODY;

(B) Hajgasee, yIpaBHO-CY[CKa Ty»k0a Ha pellewme JOHETO Y KaJTOeHOM
NIOCTYIIKY, Tj. HA KOHAYHO YNPaBHO pellewe (YIIpaBHHU CIOP, IpeMa 3akoHy
0 YIpaBHUM CIIOpPOBHMa?); u

(r) Ha KOHIy, yCTaBHA )anda Ha oAnyKy YmpasHOr cyna (uman 170
Ycrasa).

[TpuTty*0y MoKe MOJHETH CBAKO JIULIE KOje CMaTpa fja Cy My MOCTyIIalbeM
WIH NPOMyIITakeM MOCTyTama 3a0C/IeHOr IPY BpLIEKY CITyKOEHUX 3afa-
Taka nmoBpeheHa spy/icka M MambUHCKA TTpaBa ¥ cinodoje, y poky ox 30 maHa
0l JaHa KaJa Ce MPUTYKeHa pafma JOrofuia. AKo NpUTyxDa Cafpxu ene-
MEHTE KpPUBHYHOI Jiefla, 0 BbOj ce, 0e3 omiarama, odDaBelITaBa HaIeKHU
jaBHM Tyxunal, CexTop yHyTpaluwme KoHTpone MYII-a u pykosonunan op-
raHU3aLKOHE jeIUHUIIE Y KOjOj MPUTYKEHUK paju. A Kaja NpUTYkda campKu

1 3akoH 0 BucokoM obpasoBamwy, Ciyioenu inaciux PC, op. 88/2017, 73/2018,
27/2018 — mp. 3axoH, 67/2019, 6/2020 — gp. 3axony, 11/2021 — ayTeHTUYHO Tymaueme,
67/2021 — ppyru 3akoH, 76/2023 u 19/2025.

2 3akoH 0 monuuuju, Cryxdenu inachux PC, 6p. 6/2016, 24/2018 u 87/2018.

3 3aKoH 0 OIIITEM yIPABHOM TOCTYTIKY, Crysdenu inaciux PC, 18/2016, 95/2018
— ayTeHTU4YHO TyMauewe u 2/2023 — omtyka YC.

4 3akoH 0 ynpaBHUM criopoBuMa, Ciyxcdenu irachux PC, dp. 111/2009.
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(1) enmemeHTe moBpene ciayx0eHe OYXHOCTH, PyKOBOOuiall oAaroeapajyhe
OpraHM3allMOHE jefHHHLEe NOoKpehe JUCHUIUIMHCKY NOCTyNaK MIPOTUB IPH-
TYXXEHHUKa, 0 4eMy odaBellTaBa NpUTykuoua (unax 234 ct. 1, 7 u 8 3akoHa
0 MOJIULUjH).

3. JUCUMIUTHHCKA H KPHBHYHA OOTOBOPHOCT
MOJIHITHjCKUX CITyKOeHHKa

3a Jakile U Texxe moBpene CayKOeHe ITyKHOCTH, MOMULU]CKU CITyxK0e-
HULHU U OCTaIH 3anocineHu y MYII-y onrosapajy (M) ZUCUMIUIMHCKH; U TO,
Ha ITPBOM MECTY: ,dK0 #0CI08€e U 3agatlike He 00a8/bAjy CABECHO, CTUPYUHO U Y
upegeuhenum poxosumd, axko ce He Upugpmasdajy Ycwaea, 3aKkonda u gpyiux
fipotiuca u tipasuna o oHawawy 3a speme ciayxcoe...”. KpuBuuHa ¥ IpekpliajHa
OJITOBOPHOCT He UCKJbYYYjy FUCLIUIUIMHCKY OATOBOPHOCT 3@ UCTO AEJIO (4aH
203 craBoBu 1 1 3 3aK0oHa O MOJTULHUjH).

Ha 3aKOHCKOM CHHUCKY TEIIKUX MOBpefa CIyK0eHe AyKHOCTH Haslase Ce
Y TPOTHUBIPABHA MPUMEHA MONULHUjCKUX OBlalhema Uir 3noynorpeda cra-
Tyca MOJIMLUjCKOT CIyXDeHHKa, U3aBambe WX U3BpLIEHEe NTPOTHUBIPABHOT
Hapehemwa, HE3aKOHUT, HECABECTAH WM HEMapaH paj WIH NMPOMYLITake
palme 3a KOjy je 3anocieHy oBnaltheHs, a Koje Cy Mpoy3poKoBasie WIN MOTJIE
Iia MPOY3POKYjy LWITETY WIX HE3aKOHUTOCT y pany (unan 207 tau. 3, 4 u 16
3aKoHa 0 MOMUUUjH). JUCHUIUTMHCKY IOCTYNaK Y IPBOM CTENEeHY CIIPOBOAU
PYKOBOJWIAL WIM JIMLE Koje OH oBnacTv (wiaH 210 ctaB 2 3akoHa), a 'y
IPYTOM CTEIeHy, M0 MPUToBOPY/XKandy Ha MPBOCTENEHY OMIYKYy — JIucuu-
IUIMHCKA KOMUCHja (CTaB 5 UCTOra 4iaHa).

4. KoHTpoOJ1a 3aKOHHTOCTH palia MOJTHLIHjCKHX CIy)kDeHHKa

CexTop yHyTpalme KOHTposae MVYII-a BpIIM KOHTPONIY 3aKOHUTOCTH
pala MOMULHjCKUX CITyKOEHHWKA HAPOUYUTO y MOTJIEAY NMOMITOBaKkA U 3aIUTHUTE
JBYACKUX U MAabUHCKUX IIpaBa ¥ c100074a MpU M3BpLIABaky CIYXKOEeHUX 3a-
IaTaka W MPUMEHU MOJULUjCcKUX oBnamwhemwa (wiad 225 craB 1 3akoHa o
nonuuuju). CexTop nocryna ,io Couci6enoj UHUUUjaTHUBUY, HA 3dXTUe8 HAa]g-
JIEHHOT ja8HOT TWYHUOUA, HA OCHOBY UPUKYUBEHUX odAsewliierd U gpyiux
casnawa, odbpaharwa sanocnenux y Munucidapciigy, ipahand u upasHux Junad
y cryuajesuma xoju Hucy ipegeuhenu ogpegdbama kojuma ce peiynuuie upu-
wymodenu u ckpahenu doctuyiax uiu ogpegbama gpyiux 3axkona” (4nan 227
CTaB 2 3aKOHa).
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5. Kpumiewe Havesa odaBbama MOJTHIHjCKHX MOCIOBA H CTAaHIapIa
MOJIMIHjCKOT NOCTyIIaka

HotuuHe HOhU ucnipen [TpaBHOr akynTeTa JOULIO je U 10 (arpaHTHOT
KpLIewa Hayesna odaBpama NOMULIUjCKUX NMOCA0Ba (4inaH 32 ctaB 1 3akoHa
0 MOJULUjH); NIOABIAYMM HajBaXKHHUja O TUX Hauesla: — HauesIo npodecuo-
HaJM3Ma, Hayueslo JeNoJINTH3aluje, — HauesIo 3aKOHUTOCTH, Kao ¥ — Haueso
Cpa3MepHOCTH y NMPUMEHU MOJULUjCKUX OBlaurhewa — y CMHUCIY NPH-
MemHBamba CaMO Mepa U CpefcTaBa NMPUHYAE Koja Cy yTBpheHa 3aKOHOM H
KOjUMa Ce pe3ysTaT MOCTHKE 03 WK ca IITO Malke LITeTHUX MocaeauLa o
JULe IpeMa KOMe Ce Te Mepe npeny3umajy (wiaH 32 cras 2).

3HATHO, BULIEKPATHO OJCTYIIamke Off CTaH/ap/ia MOJIULUjCKOT TOCTyamba
(uman 33 craB 1 3akoHa 0 MOMMUHjH), Y3UMajyhu y 003up mehyHaponHo
onuTe npuxsaheHe KpUTEpUjyme, OTHOCUIIO Ce TPEBACXOJHO: — Ha JYXKHOCT
cnyxema rpahaHMMa U 3ajeSHUIIM, — Ha MOLITOBakbe 3aKOHUTOCTH U Cy3-
Oujame He3aKOHUTOCTH, — HAa OCTBAPUBAE JbYJCKUX U MAalbUHCKUX MpaBa U
cnodoa, — Ha 3adpaHy Myuyewa U MPUMEHE HEeYOBEYHHUX W MOHWXKaBajyhux
NIOCTyTaKa, — Ha Ipy)kamwe NOMohy HacTpagalum JIMLKMMa Y3 IPUApKaBambe
mpodecroHAIHOT MOHAalllaka U UHTETPUTETA, Kao U — Ha 0DaBe3y ofdHjama
HE3aKOHUTHUX Hapehema.

6. IloBpena 3abpaHe Myuewa U IpPHMEHE HEYOBEYHHX H
NOHMXaBajyhHx nmocrynaka

[IITo ce Tu4e 3abpaHe Myuera U MPUMeEHe HeYOBEYHUX U MOHMKaBajyhux
nocTymnaka (unaH 33 Tauka 7 3aKOHa 0 MOJULIHjHU), TOCPEH je moBpeaa Y cTa-
BOM 33jeMUEHOT pPaBa Ha HEMOBPEJUBOCT (QU3UYKOT U ICUXUUKOT UHTETPH-
teTa (wiaHd 25 Ycrasa) v mpaBa npensuhenux wiaHoM 3 EBporicke KOHBEHIIHje
0 3alITUTH JbY[CKUX IIpaBa U OCHOBHMX ciodopa (,3adpana myuewd u He-
408eUHOT U HOHUMABAjyhel UOCTHYHAWA U Kantbasawad').?

[Topen KpHWBUYHO-TIPAaBHE 3alUTHTE, NPYTH MPaBHU NMyT Y OBAKBOj
CUTyalWjH je UOeHTUYaH OHOM CKULIMPAHOM y OJieJ/bKy 2 OBOTa Jiesia TeKCTa
y norJielly HapylilaBakba ayTOHOMHUje YHUBEP3UTeTa — IUTyC, in fine, odpahawe
EBponckom cyzy 3a jpyncka Ipasa.

5> 3akoH 0 patruduKanuju EBporNCcke KOHBEHIIH]E 3a 3aIUTUTY JbYACKHMX MpaBa U 0C-
HOBHMX (J100071a, U3MeweHe Y CKIany ca mpoTokonom Opoj 11 ... (European Convention
on Human Rights and Fundamental Freedoms), Cnymoenu aucwi CLII — MehynapogHnu
yiosopu, 6p. 9/2003, 5/2005 u 7/2005 — ucnp. u Cryxodenu inaciux PC — Mehynapogru
yiosopu, op. 12/2010 u 10/2015.
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7. IloBpena Hayesia CpPasMEPHOCTH

Y norneny KOHKpeTH30Bawa NPUHIMIA cCpasMepHocTH (wiaH 20 Ycrasa
y Be3u ca wi. 68 1 105 3akoHa 0 nmonuuuju), Ycras (y nornasswy ,Oipanuuerva
BYgeKkux u mawunckux pasa”) ompehyje: ,Jbygcka u mawuncka tipasa
3ajemuena Ycuwiagom moly 3dKOHOM Outliu OIpaAHUUEHd AKO OIpaAHUUEHE §o-
uywiia Ycias, y cepxy pagu xojux ia Yciias gouywiid, y 00umy HeouxogrHom
ga ce yciasHa cepxa 0Ipanuuersd 3agososu y JeMoKkpamickom gpywingy u oe3
3aguparna y cywinuny 3djemuenol upasa” (uiaHn 20 cras 1), kao u cnenehe:
LIIpu oTpanuuery bygeKux u MAawUHCKUX Upasd, C6U gpmasHu Opianu, a Ha-
POUUTHO CYgosU, gJyMmHuU cy ga 60ge pauyHa o Cywimiury Upasa xKoje ce oipanu-
uaed, 8aAMHOCIU C8pXe OlpaHuuerd, Upupogu U odumy oipanuuerd, 0gHOCY
oTpaHuuerbd ca C8PXoM OIpaHuuerd u 0 Wome gd Jiu UOCTHOjU HAUUH ga ce C8pXa
olpanuuerd UOCWUTHE MAUM OIpdHuuerem Upasa” (cTaB 3 HCTOT 4YjaaHa
Ycrasa).

[MTpema 3akoHy O MOJULHjH, MONULUjCKO OBlamthewe Mopa na dyne
CpasMepHO noTpedu: — NpHUHyAa je neduHUCcaHa Kao NoCaemhe CPeNCcTBO 3a
OCTBapeme 3aKOHUTOI 33/laTKa; — NpUMeHa oBiamwhewma mMopa nAa Oyze
CBPCUCXOJHA M LIETUCXOMIHA, Ca TTO3UTUBHUM YYMHKOM: 71a je Beha KOpHUCT
oj wreTe 300r npegysuMama MOJHLM]CKUX MeEpa, Yje[HO fa je IpUYUbEeHa
Mama LITeTa Hero Jia je MojvlKja y KOHKPeTHOM Ci1y4ajy Owiia MmacuBHA; —
MOpa ce MOUITOBAaTH HAYel0 NeJI0TBOPHOCTH KOMOWHOBAHO Ca €KOHO-
MUYHOUThY W T3B. KOHTPOJIHWCAHUM IUTETHUM MOCIeAHIlaMa: OHO LITO je
Hajdnaxe mo rpahaHe (IITO Mamwe 3a HUX HEMPHjaTHO), a Aa Ce MOCTHXKe
pes3yJiTar, 3alliTHUTa aHra)KOBAHOT jaBHOT MHTEPECA; — MOpa Ce IPUMEBUBATH
HayeJIo MOCTYIHOCTH CpeficTaBa MPUHYe, Of JaKIIer Ka TeXeM, Tj. 3adpana
TEXHUX MEepa aKo Cé U Mamwe TeIIKUM TMOCTHXKe JIeTalTH! U JIETUTUMHU LIWJb;
00aBe3HO MPETXOIHO yIo30paBamwe Julla MpeMa KojeM ce HamepaBsa YIio-
TpeduTu cpepctso npunyzde (wiad 105 cras 4); — NOMTULUJCKU CITYKOEHULIU
Cy IPWJIKMKOM ynoTpede cpelcTaBa NMpUHYZe AYKHU J1a 4yBajy JbylICKe XKH-
BOTE, JJa MPOY3pOKYjy IITO Mawe MoBpela U MaTepHjaiHe IITeTe, ,Kao U ga
oculypajy ga ce uomoh ospeheHoM UIU yIpomeHoM Uy wito upe Upymu u
ga weiosu Hajonuxcu o wome wiio tpe 0ygy odbasewitienu” (uman 105 craB 5).

Ynotpeda cpeznctaBa MpUHyZLe mpema TPyINH JMla Koja ce, 1Mo OLleH!
NOJMLYje, MPOTUBIIPABHO OKYIHW/Ia WIH CE MPOTUBIIPABHO MTOHAILA, OGHOCHO
yyje Ip)Kame IPEeTH [ja U3a30Be HaCHU/be WU HapyllaBamwe jaBHOT pefa — 3a-
KOHHTA je TeK Mocie yro3opewa, 0IHOCHO Hapehemwa a ce Ta nuua pasuby
(unan 106 3akoHa 0 MOMULUjH).
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I1. Je3arpo YHHEHHYHOT CTama

[Tonuuwyja je — Hajpe HapYLIUBIIK Y CTAaBOM 3arapaHTOBaHy ayTOHOMH)Y
YHHMBEP3UTeTa, Y3 NOKyIlaj HACUIHOT IPojupama y mpocTopHje, Xon daky-
TeTa (MPUTHCAK Ha yJja3Ha BpaTa U CHa)XXKHO yhapame [0 BhUMa) — He3aK0-
HUTO MOCTyIasna NpuMewyjyhu ancoayTHO HenoTpedHy, WTaBulle — Ipe-
KOMEpHY Culy (Ha MPBOM MECTY MEHApPeYEene, OIUTPO OATYPHUBAMmE LITUTO-
BMMa ¥ (U3NUKY CHAry) mpemMa MPUCYTHHUM JULHMMa Koja Cy Ce MHUPHO
yhasbuia, He Tpyxajyhu duno kakaB oTnop, ofi packpcHuue bynesapa kpaba
Anexcangpa 1 ynuue beorpajcke, 3akopauMBIIHY Ha IJIaTO UCIPEN ¥ HA CAMO
crenenuiute [TpaBHOT daxynTeTa.

[Tocne mpuBohemwa BHILIE JHIA O MOTULUjCKOT BO3WIA MapKUPaHOT
npeko nyta Paxynrera, HacTaBbeHA je yrnoTpeda HesneraaHe MPUHYLE —
3710CTaB/baka, Mydera U IOHW)KaBaba — YIai/bUBO IPEMaA jeJHOM XKEHCKOM
NULy, Y UMby U3HYyHhUBaWka MCKa3a/MoraaBuTo fo0Ujama mojaraka Be3aHuX
3a BeH TenedoH (oTuMame TenedoHa, rpydo rypame U nocesame 3a KOCOM
Te ocode), Of CTpaHe jenHe BUCOKO PaHTHpaHe MOIULHUjCKe CITyKOEeHUIlE U
IBa MHCIIEKTOPA MOJULHje.

OwreheHum nUUMMa, ONBEAEHUM Y MOJULHJY HAa Kpajy OFLHOCHE
NOJIMLUjCKEe UHTEPBEHLUje — 0CODUTO jeHOM, TeLIKO oBpeheHoMm (1onom-
JbeHa KJ/byYHa KOCT M Hampcia pedpa) — HEMPUMEPEHO OYyro HUje mpyeHa
HEOMX0JHa MeJUIIMHCKA ToMoh 1 HUCYy DiiaroBpeMeHo o0 cBeMy oDaBelITeHe
BHUMa diucke ocode.

ITI. 3axJpyuyHe HallOMEHE

W3 mpernena YMHbEHWYHOT CTakba M MpHKa3a NMPaBHOI OKBHUpa 3a
NOHalllake NMOTUIUje HeITBOCMUCIEHO TPOX3/Ia3H a je, uHTepBeHuInyhu uc-
npen IlpaBHor daxynrera y beorpany y Hohu 2. u 3. jyna 2025. roguse,
MOJMIMIYja BUIIECTPYKO MPEKPIIHIIA CBOje YCTaBHE W 3aKOHCKe oDaBe3e U
TUMe NoBpeJuia YCTaBoM, Mel)yHapoZHUM KOHBEHLIMjaMa U 3aKOHMMA Ta-
paHTOBaHa npasa U cinodone rpahana. OBo Mopa dutu 3abenexeHo, mpemno-
3HATO OJ APXXaBHUX WHCTUTYLHja, OCyheHO oJf aKkTepa Ha jaBHOj CLIEHH, a
nocedHo mpodecuoHaHUX OpraHu3anyja (on KOjux afBOKaTypa CBaKako
craja y HajOpraHM30BaHUjU M HAjyTHULAjHUJU CETMEHT), T€ OJ] HAIJIEKHUX
OpraHa NnpoLecyupaHo y CKIafy ca 3aKOHOM.
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POLICE INTERVENTION AT THE BELGRADE FACULTY OF LAW
Summary:

The paper examines the constitutional and administrative issues related to the
unconstitutional and unlawful police intervention at and around the Belgrade Fac-
ulty of Law during the night of July 2-3, 2025. The author emphasizes that, on that
occasion, by violating the principles and standards of its service, the police breached
the constitutionally guaranteed autonomy of the University and infringed upon a
number of human rights and freedoms. The article outlines the legal framework
governing police work and presents the legal remedies available to citizens for
protection in situations where the police fail to comply with its legal obligations.

Keywords: Faculty of Law, University of Belgrade, students’ protest, university
autonomy, human rights and freedoms, principles of police conduct
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ITOCTYIIAKE ITPEMA ITATHJEHTHMA JIMIIEHHUM
CJIOBOJE Y 3JPABCTBEHUM YCTAHOBAMA!

CaxeTak:

Y 4naHKy ce pasmarpajy obaBese 37paBCTBEHUX YCTAHOBA M 3PaBCTBEHOT 0C0DsbA Y
cuTyallMjama Kafia IpuMe NauujeHTa JIMLIEHOT ¢J1I000Je KOME je moTpedHa 31pas-
CTBEHA Hera Y 3allTHTa. AyTOp Ce 3a/jae 3a MOLITOBamE CTaHAapAa MOCTyNnama y
TaKBUM CHTyalljaMa U mpejcTasba joMahe U Mel)yHapomHe U3BOpe U NpaKkCy Koju
YHHEe OCHOBY 3@ YTBphHBame TakBUX CTaHIApAaA.

KipyuHe peuH: mauujeHt, 34paBCTBEHA YCTAHOBA, JieKapCka eTHKa, CTaHAapAu 3a-
IITATE NallijeHara, JTUIlerne crodbone

1. YBon

JaBHocT y Cpduju ce 3HA4YajHO y3HEMHUpHIA IOCTyllameM INpemMa
mianuhy nopeheHOM TOKOM JeMOHCTpalLWja oapkaHuM y beorpamy kpajem
jyHa 2025. Mnaguha cy, 300r BUOHHMX MOBpena, MOJULUjCKH CITYKOEHHULH
nosenu Ha npernen y Kb1l 3emyH, rae je pagu caHupawa MOBpea, 3apXxKaH
Ha DOJTHUYKOM JIEYEmY.

bpojHu afBoKaTH Cy y MeIWjUMa HaraallaBav MPOMYCTe Y MOCTyNalby
NOJTHIIMje, jaBHOT TYKWIAIITBA, aJld U 30PaBCTBEHUX PaIHUKA Y KOHKPETHOM
cinyyvajy. [TocebHo je yka3uBaHO Ha OKOJTHOCT Jia je Mmiiaauhy, Tokom bopaBka
y DonecHUUKOj codH, y K0joj je Dm0 nmpucyTaH CiykDeHUK 3aTBOPCKE YIIpaBe,

* EnexTpoHCcKa agpeca aytopa: milosr.jankovic@gmail.com
1 Aytop ce 3axBabyje mpod. np Hophy Anemnujesuhy u ap. Hatamu TaweBuh Ha
NOZPIILY y U3pafid OBOT TEKCTa, Kao ¥ Ha OPOjHUM CyrecTHjaMa 3a HheroBo yHampeheme.
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W3 pasjora HaBogHe MOTyhHOCTH OeKcTBa, jefHa Hora Ouia Jucullama Be-
3aHa 3a KkpeBeT. HaBeeHO je yUNEBEHO HECIIOPDHUM y 3BaHUYHOM, CKaH[a-
JI03HOM CaOTILUTEHY YIpaBe.

AyTOp je, Ha OCHOBY OTIMCAHOT C/Iy4yaja, pa3MOTPHUO 0DaBe3e 3APaBCTBE-
HUX YCTAHOBA U 3[paBCTBEHOT 0C00Jba Y CUTyallMjamMa KaJia MpUMe NalujeHTa
JIMILEHOT cJ1000/ie KOMe je noTpedHa 3IpaBCTBEHA HETa U 3alITUTA; IPH TOM
je mocedHo y3eo y 003up: — TO LITO je MPUCYCTBO MPHUTMAJAHUKA CITYXKOU des-
demHOCTH y HONTEeCHUYKOj cOOU Mope] MalyjeHTa CIOPHO; — TO IITO BE3UBAKE
NauKjeHTa MeTaaIHUM (TIOMULHjCKUM ) IMCULIaMa 33 KPEBET HUje NO3BOJLEHO;
¥, HaZlacBe, — TO IUTO je 3adpameH0 Be3uBawe CaMo jeJHOT TalldjeHTOBOT
eKCTpeMHTEeTa 3a KpeBeT. AyTop je UMao y BUAy U [la Ce IOMEHYTH CI1y4aj
IOTOOWO Yy 3APaBCTBEHOj YCTAHOBHM Y KOjOj jeé 3IpaBCTBEHO 0C0O/be duio
Iy>KHO J1a 00e3deny 30paBCTBEHY HEry y Ckiasy ca npodeCcuoHaTIHUM CTaH-
napAvMa W 30PaBCTBEHOM ETHKOM, Te Ja MPUMEHW Mepe Ha 3aLITHUTH
nayyjeHara off Myuema U 3J10CTaB/bama.

Y 4iaHKy ce U3naXke KOHLEMNT CTaHAapAa MOCTyTamwa 3APaBCTBEHUX Pajl-
HUKa U YCTAaHOBA MTpemMa MalujeHTUMa KOju Cy nulieHu ciobope. [daje ce u
npernen noMmahux ¥ CTpaHUX MPOMKCA M OPYTMX MU3BOPA Ha KOjUMa Ce OBAj
KOHLIENT 3aCHUBA.

I1. Crangapau nocTynama 34PaBCTBEHHX PaJHHKA MpeMa
NanyjeHTHMa JIMIIEeHUM cj10doae

1. Ynora 3apaBCTBeHHX PafHHKA y CIpeYaBawky H JOKYMEHTOBa®by
MyYema H 3/10CTaB/bamkba

[TpaBo Ha (PU3UYKU U NCUXUYKU UHTETPUTET U JbYICKO JOCTOjaHCTBO
Criajla y OCHOBHA Jby/ICKa ITpaBa. 3abpaHa Mydema ce y omniiTeM Mme)yHapoTHOM
MpaBy TPeTUpa Kao UMIlepaTUBHA HOpMa Koja je odaBe3yjyha 3a cBe IpKase.
Penybnuka Cpduja je y odaBe3u fa CipoOBOAM aKTUBHOCTH U ME€pe YCMEPEHE
Ha o0e3dehewe MyHOr mourToBama 3adpaHe 3/0CTaB/bata U yHanpehewe
CTama y 0BOj 00acTH.

Ynora 34paBCTBEHUX PaJHUKA, OCHM TpY)Kama 3JpPaBCTBEHE 3aLITUTE,
Kao BUXOBOI IPUMAPHOT 3a[aTKa, je ¥ Ja afleKBaTHO JOKYMEHTYjy 3HaKOBe
nospehuBama, WTO je O K/byYHE BaKHOCTH 3a NOKA3HBame HABOJA O 3J10-
CTaBJbaby, ClIpeyaBame JPYTUX TAaKBUX CIydajeBa, yTBphUBawme OATOBOPHO-
CTW U3BpLIWJIALIA U, Y MEPHU Y KOjoj je To Moryhe, UClipaB/bame Nocjaegula
IO XPTBY 3/10CTaB/bakba.

OcTBapvBameM yJore y JOKyMEHTOBawy MOBpehuBama, Kao U HeMNo-
CPEJHOM CyNpOTCTaB/balky aKTUMa Mydewma U 3/710CTaB/bama MPeEMa Nalu-
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jeHTHUMa, 3APaBCTBEHH PAaSHULIM MPENCTaBbajy jedaH Ol Haj3HAuYajHUju Me-
XaHHU3aM 3a CIIpeYaBambe My4yermba U 3/10CTaB/bamba.

2. IloTpeda u cBpXa CHCTeMaTH30Bama NpaBHiIa MOCTyNamba NpemMa
JTHIIMMa JTHIIeHUM c1000Je y 3IpaBCTBEHHM YCTaHOBaMa

[Monasehu op 3Hauaja KOju 3PAaBCTBEHU PAJHULIMA UMAjy y 3aLUTUTH O]
3710CTaB/barba U DOPOM MPOTHB HEKAKIHUBOCTH 38 MyUEHE, a Ca APYTe CTpaHe
umMajyhu y Busy onpehene npobneme youeHe y IpakcH y Ioraesy NocTynamwa
npema JIMIKMMa JIMIIeHUM codope, ykasahemo Ha cTaHAapAe nocTynawa y
30paBCTBEHUM YyCTaHOBama Npema JIMIMMa JUIIeHUM ciiobofe koja cy y
30paBCTBEHY yCTaHOBY [OBEIH MOJTULUjCKH WM 3aTBOPCKU CIIYKOEHHULIH
pany odaBrbara pasIUUUTUX YCIIyTa, MOMYT JIeKapCKUX Iperiena, MegULIUH-
CKUX UHTEPBEHLH]ja WU DOTHUUKOT JeYerna.

CraHpapau yCTaHOBIbABAjy NMpaBuia MOCTyama 3APaBCTBEHUX PaJHUKA,
HApOYHUTO JIeKapa, Kao U PyKOBOJCTBA 3[PAaBCTBEHUX yCTAHOBA, alH Mpen-
CTaB/bajy W 3HA4ajaH M3BOP KOje MOTY KOPUCTUTH aIBOKATH NMPUIHUKOM
npeny3umMarma MPaBHUX PafilbM y KOPUCT BUXOBUX KIHWjeHaTa Koju Ccy Oumu
KPTBE Myuema WM 3710CTaB/bama y 3IPaBCTBEHUM YCTAaHOBAMA.

Jaxsie, cBpxa CTaHAapAa KOjy Ce U3jaxky y OBOM IIPUIOTY je fa e yKae
Ha 0DaBe3e y MOoCTynamwy 3ApaBCTBEHUX pafHHUKa IpeMa ocodama JUIIEeHUM
cnodone Kaja ce Haly y 3IpaBCTBEHMM yCTaHOBaMa, y3 odesdeheme 3ako-
HUTOCTH, MPODECHOHATHOCTH, Ka0 U Pafy 3allTUTE NOCTOjaHCTBA, HHTETPH-
TeTa ¥ JodpodUTH manujeHara

3. U3BopH npaBa 3a cTaHIapae H 00aBe3HOCT MIPHMEHe

[Toctojeha nomaha u cTpaHa mpaBuia, YIyTCTBA, NPENOPyKe U mpakca
MehyHapooHUX CyIoBa MPY»Kajy jacaH OKBUP 3@ MOCTyMNambe MeIULMHCKUX
PaZiHAKa Koje crpeyaBa My4yeme W JIJPyro OKpYTHO, HEUOBEUHO WU TOHU-
KaBajyhe noctyname WM KaKibaBamwe, Te€ rapaHTyjy MpaBo Ha aJeKBAaTHY
30paBCTBEHY 3aLITUTY U OCUrypaBajy NMpodecHuoHaTHy HEe3aBUCHOCT MeIu-
UUHCKOT 0C00/ba MPUJIMKOM TOCTyMaka IpemMa 0BOj MOCedHO pawHUBOj
MONyJaluju.

H3BOpH KOjU YMHE NMPaBHU OCHOB 3@ CTaHIApJe MOCTyIakka 3JpaBCTBe-
HUX pafHUKa cy MHorodpojHu. On nomahux u3Bopa Tpedba ce y OBOM Mo-
I7ely OCJIOHUTH Ha YCTaB U HU3 3aKOHA, KAa0 M €THYKa MpaBHiIa JeKapcKe
npodecwuje.?

2 ycra Penydnuke Cpbuje, Crymdenu inachux PC, dp. 98/2006 u 115/2021; —
3aKoH 0 3IpaBCTBEeHO]j 3alITUTH, Ciyxdenu rnacHuk PC, dp. 25/2019, 15/2023, 92/2023
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IMopen nomahux u3Bopa, y norieny GoOpMyaucama U TPUMEHe CTaH-
napna Tpeda mo3HaBaTH M OCJIOHUTH Ce U Ha HU3 MehyHapooHUX HHCTpyMme-
HaTa U Ha MpaKcy MehyHapooHUX HHCTUTYILHja.3

Cranpapzy nocTynama KOjH Cy HaBEIEHH y OBOM pafy Cy y CKkiagy ca
nomahum ¥ mMehyHapogHUM H3BOpHMMA, alu HUCY odaBe3yjyhu caMu IO
cedu. Mehytum, 00aBe3HOCT HUXOBE TPUMEHE NMPOUCTHUYE U3 BakehUX Ha-
LUMOHAJIHUX MpOINKca Kao U onumTenpuxsaheHux npasuna mehyHapogHor
npasa. OBY aKTH, OTHOCHO IIPaBUJjIa, OGHOCE CE Ha CBE 3[[DaBCTBEHE PafIHUKE
Y OpraHHU3alMOHE jeJUHULE 30PaBCTBEHUX YCTaHOBA KOje 00aBibajy NMpHUjeM,
npersyies, JUjarTHOCTUKY WM Jieyee NalyjeHara JULIeHUX cioboge.

MehyHnaponse yrosope, kao 1wTo cy [1akT o rpajaHCKUM ¥ TOTUTUUKUM
npasuma (ICCPR), Kousenuuja npotus Toptype (CAT), ®akynTaTUBHU TTPO-

— ayTeHTUYHO Tymauewe U 92/2025-opnyka YC; — 3akoH 0 IpaBHMa MalUjeHaTa,
Cnyscoenu inacnux PC, ©p. 45/2013 u 25/2019-1p. 3akoH); — 3aKOH O 3aIUTUTH IpaBa
JULa ca MEHTATHUM cMeTwhama, Cirysdenu inacnuxk PC, ©p. 45/2013; — 3aKoH 0 U3BpIIEHY
KPUBUYHUX caHKUMja, Crysdenu nachux PC, 6p. 55/2014 u 35/2019; — 3aK0H 0 ONHLIH}H,
Cnymoenu inaciux PC, dp. 6/2016, 24/2018, 87/2018, 86/2019, 62/2021, 15/2023 u
62/2023-0p. 3axkoH; — Komexkc MemunuHcke etuke Jlekapcke komope Cpduje, Crysmdenu
inacnux PC, op. 104/2016.

3 — YHuBepsanHa JeKiapandja o JbYACKMM TpaBuMa — Universal Declaration of
Human Rights (UDHR); — [1akT o rpahaHCKUM K NOTUTHYKUM NpaBUMa — International
Covenant on Civil and Political Rights (ICCPR); — YH KoHBeHUMja TPOTHB TOPType —
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT); — YH daxyntaTUBHU NPOTOKON Y3 KOHBEHLUjy NPOTUB TOPType —
Optional Protocol to the UN Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (OPCAT); — EBporicka KOHBEHLHja O JbyICKUM Tpa-
BHMa ¥ OCHOBHHMM ciobomama — Convention for the Protection of Human Rights and
Fundamental Freedom (ECHR — EKJBIT); — EBponcka KOHBEHIIMja 3a CIpeYaBamke Myderma
— European Convention for the Prevention of Torture and Inhuman or Degrading Treatment
or Punishment (ECPT); — YH KoHnBeHnMja 0 JbyACKMM NpaBUMa U OMOMEOULIMHU —
Convention on Human Rights and Biomedicine (Oviedo Convention); — HUcraudyncku
npoTokon — Manual on the Effective Investigation and Documentation of Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (Istanbul Protocol); — YH
CraHpapiHa MUHMMaJIHA ITPaBWIa 3a TOCTyIame ca 3aTBOpeHUIMMa — United Nations
Standard Minimum Rules for the Treatment of Prisoners (Nelson Mendela Rules); —
Jexmnapanuja CBETCKOr MEAWIMHCKOT YAPYXKeHha O €THLH Y 3aTBOPCKOj MEJUIIMHU —
World Medical Association Declaration of Tokyo — Guidelines for Physicians Concerning
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment in Relation to
Detention and Imprisonment (Tokyo Declaration); — Jexnapaudja o mrpajky riaahy —
World Medical Association Declaration of Malta on Hunger Strikers (Malta Declaration);
Pe3onynuja CBeTcke 3[paBCTBEHE OpraHu3anuje o OPEH3UUKUM HUCTpaXKUBamUMa —
WMA Resolution on Forensic Medical Examinations.



78 BPARMUY opoj 3/2025

Tokos y3 KonseHuujy mpotus toptype (OPCAT), EBpolicka KOHBEHIHja O
mwynckum npasuma (ECHR — EKJBIT) n EBpornicka KOHBEHLMja 3a CIPpEYaBamke
myuemwa (ECPT), Penybnuka Cpduja je, kao akTe KOjU Cy carjlaCHU YCTaBy,
patuduUKoBala U OHM UMajy MpaBHY CHAry BHUILY OJi CBUX OCTaJIMX HALKO-
HaJTHUX MPONMCA U HEMOCPEAHO Ce IPUMEBY]Y.

4. Hauesno npodecrnoHanHe HE3aBHCHOCTH 3JPaBCTBEHHX PagHHKA

30paBCTBEHM PALHULIY Cy Iy KHU J1a 3apKe NTPodeCUOHAIHY ayTOHOMU]y
¥ J1a TIOCTYTAjy UCK/BYYUBO Y CKJIaLy Ca MEOUIIMHCKOM €THKOM, 3aKOHUMa
Y Hajbo/boM MenuuuHCKOM mpakcom. Hapende HamnexHux de3dbeqHOCHUX
OpraHa WY NMpPaBOCYJHUX Tela HE MOry MX 0DaBe3aTH Ha MEIULIUHCKO
MOCTyIawke Koje HHUje y CKIany ca 3aKOHOM M NpodeCHOHATHUM CTaHIap-
oUMa.

Obpasnoxeme ¥ npakca:

— CPT je y usBewrtajy 3a Cpdujy us 2021. rogune (CPT/Inf (2021)8)

HaBEO Ja ,MEeJUUUHCKU KAgap He cme Ouiliu UdcusaH ceéegox UoCiyuara

Koje Modce TpegCiliaswbaiiiu 370ciuasmbare” .4

—¥Ycras PC (unan 25) u KonseHuuja YH npoTus TopType odaBesyjy cBe

30paBCTBEHE PaJHUKE Na He Dyy cayYeCHULIM Y HEYOBEUHOM MOCTYIIamy .

— EBpornicku cyn 3a /by[acka mpaBa je y BUlIe mpecyda (Ha MpUMeEp, y

cny4dajy Nevmerzhitsky v. Ukraine, 2005) moTBpAXO [a Jiekap KOjU W3-

BpILAaBa [IOCTYIIKe IPUCHIHOT Xpawbemha WIN Be3uBama 0€3 MeIULUHCKE

OCHOBE MOXKe DWUTH onrosopaH 3a nospeny wiana 3 EKJBII.

5. Dlepununuje

Y cTaHpapiMma KojU ce MpUKa3yjy Y OBOM TEKCTY yrnoTped/beHe peuu u
u3pasu uMajy cnegehe sHaueme:

— Jluye TuweHo crodoge je ocoda Koja je 0JJTyKOM jaBHE BIACTH, HA HEH
NOACTULAj, Y3 BEH NPUCTaHaK MM NpehyTHy cariacHOCT, IPUTBOPEHA, 3a-
TBOPEHA WM Ha OWJIO KOjU HA4YWH 3afprkaHa, OMIo y CIIyKOEeHOM WU He-

4 CPT je ckpahenuna 3a European Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (EBpONICKHM KOMUTET 3@ Clpe4yaBame
TOPType ¥ HEYOBEYHOT MOCTyllaka WK Kaxmwasawa). CPT je Teno Casera Esporme, oc-
HOBaHO EBpOICKOM KOHBEHLIMjOM 3a cripedaBame mydewa (ECPT); merosa ynora je fa
nocehyje 3aTBope, MpUTBOPE, MOTHULHUjCKe CTAHHLE, ICUXHjaTPHjCKe YCTAaHOBE U OpyTre
MHCTHUTYLIMje Te ce Halase ocode JIUIIeHe CI000ze, Ia TpoBepaBa yCI0Be Y THM yCTa-
HOBaMa M 7ia Jiagje Mmpernopyke Jp)KaBama WiaHHWL}aMa Kako OW ce CIPeyusio Mydyeme U
Ipyre HEYOBEYHO WM MOHMKaBajyhe mocrymare.
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c1yxDeHOM OKpYXewy, U Koja Huje c10D0fHA J1a HamyCTH Taj MPOCTOP 1Mo
COTICTBEHO] BOJBY;

— MEeCio Iuwerd cnodoge je CBaKO MECTO MOJ IPKaBHOM jYPUCAUKLIUjOM
¥ KOHTPOJIOM TAe je ocoda iuiieHe caodbone, OWJIO Ha OCHOBY Hajora Koju
je u3mana jaBHa BJIACT, WIM Ha HEH MOACTULAj, y3 HEH NpPUCTAaHaK WU
npehyTHy carnacHOCT (MECTO JULIema c1000[e MOXe DUTH U 30paBCTBEHA
yCTaHOBA);

— 3gpasciiBeHu pagHuyu Cy JeKapH, MeJULIMHCKE CecTpe, TEXHU4apHu U
Ipyro ocodrse Koje Mmpya 30paBCTBEHY yC/IYIy Y 34PaBCTBEHO)j YCTaHOBH,
MIPUBATHOj MTPAaKCH WU APYT0j YCTAHOBU y KOjOj je, y CKIamy Ca 3aKOHOM,
OpraHu30BaHa 3[paBCTBEHA [IEJIaTHOCT (Ha NMPUMED, 3aBOAM 3@ HU3BPLICHE
KPUBHUYHHUX CaHKIMja, yCTAaHOBE COLWjaIHE 3alUTUTE 3alUTUTE U Ap.);

— NpUNagHULY CIyKOU De30eHOCTH Cy NOMULHUjCKU CITYKOEHULY, ITPU-
nagHuLU ciyxde 3a 0de3dehemwe 3aBoa 3a U3BpLIEHE KPUBUYHUX CAaHKLH]jA,
Kao Y MPUNaJHULM OPYTUX CITyXOH U3 cexTopa de3denHoCTH;

— wipajx inahy je HamepHO, CBECHO U CBOjeBOJbHO OJ0Hjare YHOCa
XpaHe (M/WIr TeYHOCTH) Kao 0OIMK MPOTecTa, 3pasa BOJbe Hecaaramwa Uiu
NPUTHUCKA HA BJIACTH WK UHCTUTYLHjeE.

6. OnmTa Hayea NOCTyMama

CBakM MalWjeHT WMa MpPaBO /ia 3APABCTBEHY 3aLITHTYy OCTBapyje y3
NOLITOBake HajBuller Moryher craHpapia /byINCKUX NpaBa U BPESHOCTH.
JInua nuieHa ¢1odone UMajy jefHaKa IpaBa Ha 30paBCTBEHY 3aLITUTY Kao
¥ ocTanu rpahanu.

3IpaBCTBEHU pafgHULIA MMajy oDaBe3y [ja cauyyBajy IpHUBATHOCT, [OC-
TOjaHCTBO, TEJIECHU U MCUXUUYKH WUHTETPUTET CBAKOI MalUjeHTa. MenuLuH-
CKa IpolleHa Mopa OUTH He3aBHUCHA M ocjoboheHa yTuuaja de3deqHoCHUX
CITyXKOHU.

Mepe mnpucune, ykbydyjyhu Be3uWBame W TNPHUCHIHE MEIUIIUHCKE
UHTepBeHILIHje, J03BO/beHEe Cy CaMO aKO Cy afcoyTHO HY’)XHe, TPOMOPLHO-
HaJHe U MeJULIMHCKY OTpaBJaHe.

OObpasnoxemwe ¥ Ipakca:

— OPCAT, unaH 4: ... muwasare crodoge 3Hauu OUno xoju 00Uk upu-
wWeopa iy 3aWeapara Uy Ciiasmare TUuyd y jagHo uiu Upusatmino Meciio
uyeard, Koje o Juye ipema ogryyu cygckol, yupasnol uiu gpyiol wena
He MOME ga HAWyCTU C80je80JbHO" .

— CPT crangapau (CPT/Inf (2021)1 Rev. 2017 3axTeBajy jacHy pas3iuky
usmehy meguuuHcke ¥ de3degHOCHE HaIJIEKHOCTH.
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— WMA Harnamasa a iekap He CMe IIOCTynaTH Kao ,TpogyKeHa pyka”
oprasa IpUHYIE.

— Ilpakca y Cpduju: ussewraj 3amrutauka rpahana (2022) ykasyje Ha
clly4yajeBe rje Cy IpUTBOpPEHa auLa og0ujana nperies, jep je MOMULHjCKH
cnyxDeHUK OMO0 pUCyTaH y NpoCTOpHju. TakBa Impakca npencTassba Mo-
Bpeny NpaBa Ha MPUBATHOCT U MOXX€ KOMIIPOMHUTOBATH OCTBAPUBAHE
30paBCTBEHE 3aLITHUTE.

7. OHFOBOPHOCT H HAJIEXKHOCTH

a) Pasipanuuere HAGIeHHOCTAU

[MpunagHuum de3degHOCHUX Cay0u Cy OATOBOPHHU 3a (PU3UUYKO 00e3-
behemwe nuua nuieHor cinodone, anu de3 nmpexkopavewma opraumhema U y3
MIOLITOBAE JbYICKUX ITPaBa MalHjeHTa.

30paBCTBEHU PagHHUIM HUCK/BYYHMBO CY OATOBOPHU 32 MEOULIUHCKY TPO-
LIeHy, JIedehe U MOIITOBake MPOdeCUOHATTHUX eTHYKHUX CTaHIap/aa.

be3benHoCHU 3axTeBH He CMejy ayTOMAaTCKU ogpehuBaTh MeIULIMHCKe
OLJTyKe.

OO0pasnoxeme U mpakca:

— Nelson Mendela Rules (mpaBusio 27) HariallaBajy a 34paBCTBEHU Paji-
HULIM MOpPajy UMaTy NpodecruoHanHy HE3aBUCHOCT.

— CPT (General Report 2019) yno3opaBa Ha IUTETHE Mpakce Kana
nonunyja ogpehyje MeguLUHCKe Mepe (Ha TPUMED, TPUMOpaBamke Je-
Kapa Ha Ipersie[ y3 IpUCyCcTBO yyBapa).

— Ipaxca y Cpbuju: 3awrtutHuk rpahana je pulle myTa ykasao Ha Mpo-
O1emM NpUTHCKA Ha 30paBCTBEHE pajHUKe Na oDaBe Mperiesn WIH
WHTEPBEHLIN]Y Y3 IPUCYCTBO MTONULYje, 0€3 jaCHe MeJULIMHCKE OIlpaBha-
HOCTH.

0) Obase3a u 0gi080pHOCTI JiEKAPA

Jlekap ¥Ma HeNoCpefHy U JTUYHY OATOBOPHOCT 3@ MPOLIEHY MeIULIUH-
CKOT CTama jula JULIEHOr ¢j100o/ie, JOHOUIEHhe OMIyKe O ONpaBoaHOCTH U
HayuHy [IPUMEHE Mepa OrpaHuuYema KpeTamwa, YKbydyjyhu ¢Usnuko ciy-
TaBame Be3uBameM, 00e3deheme HHOPMUCAHOT IPUCTAHKA 32 MEJULTUHCKE
WHTEPBEHIIHje, Ka0 U JOKYMEHTOBame LIeJI0T MOCTYTIKa.

Jlekap ce Mopa CynpOTCTaBUTH HaJlO3UMa WM 3aXTEBHMa KOjHU Cy Y
CYITPOTHOCTH Ca MEJUIIMHCKOM €THKOM WJIM MpaBUMa MalkjeHaTa U AyKaH
je ma npujaBu HagpeheHUMa CBaKU MOKYLIAj HE3aKOHUTOT MPUTHUCKA.
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OO0pasznoxeme U mpakca:

— Istanbul Protocol (§ 80—81): Harnauasa JMYHY ONTOBOPHOCT JieKapa
Ia ofduje HeeTUYHe 3axTeBe.

— CPT (usBewrtaj 3a Cpdujy, 2015) je KOHCTATOBAO Aa JIeKapu HUCY [O-
KyMEHTOBAJIU TIOBpeJie, jep Cy mperieny JIULa MPUCYCTBOBAIN NOTULIAjIH
KOj! CY UX [OBEJIH.

— EBporicku cyn 3a seyzncka npasa y npeamety A.P. v. Slovenia (2020):
Jlexap je odaBe3aH fa BOOW €BUAEHLUMW)Y U 3alUTUTH MALlMjeHTa Off JIoLIer
NOCTyNama.

8) OgiosopHocii u 00ase3a pyx080gciisa 3gpasciiiéeHe yCiiaHose

PykoBOACTBO 3IpaBCTBEHE YCTAHOBE je OATOBOPHO Aa 0de3denu yciaose
3a IPUMEHY CTaHAapha — ¥ TO NPOCTOPHje Y kojuMa je omoryhena npusar-
HOCT TIperiefa, afiekBaTHy ONpeMy 3a (PU3HUKO CIyTaBalke y 3paBCTBEHUM
yCTaHOBaMa (MeJULMHCKe KaulleBe, He TOMULUjCKe TUcULe), 00yKy ocodba
0 MPaBUIHOM IOCTyIawky MIpemMa JTULMMa JIUIIEeHUM c10001e, Kao U Ja Ha
OCHOBY CTaHfapza cauvHU [TpoTOKOJI O MOCTynamy Npema JHULKUMa JIALIe-
HUM CJ1000/i€ y 30paBCTBEHUM yCTaHOBaMa.

PyxoBoznctso du Tpebdaso fna ofpeny 0O4rOBOPHO JULA 38 IPUMEHY CTaH-
napia, OfHOCHO JoHeTor [IpoTokosa 0 mocTynamy Npema JTUIMMa JIMLIEHUM
cnodope y 30paBCTBEHUM yCTaHOBaMa U [ia PEAOBHO CIIPOBOJY YHYTpPALIBY
KOHTpOJIy npumeHe IIpoTokona, kao U fa capahyje ca HE3aBUCHUM Ha[30D-
HUM TeJIiMa (Ha IpUMeD, ca 3amTUTHIKOM rpahana, HIIM® u ap.).

PykoBOICTBO 34paBCTBEHE YCTAHOBE NYXKHO j€ [ia OCUTYpa Aa CBH 3[paB-
CTBEHH PagHUILIM U OCTaI 3aM0CIEHH Y YCTaHOBU NI03HAjy CBOja ImpaBa M 00a-
Be3€ Y IPUMEHU CTaHap/a O MOCTyIawy pemMa JTULIMMa JUIIEeHUM CJ10001e.

OO0pasnoxemwe U Mpakca:

— CPT crangapau (CPT/Inf (2021)1 Rev. 2017): PykoBoAcTBO 3[paB-
CTBEHE YCTaHOBE Mopa 00de3DenuTH yClIoBe a MeOULMHCKA €THKa He
Oyne KOMITPOMHUTOBAHA.

— Y Cpbuju (CPT usBewraj, 2021): KputukoBaHu cy 00jekTH de3 oJBo-
jEHHX POCTOpA 3a Mperyes ¥ HelocTaTak OpeMe 3a 0e30eHO BE3UBameE.
— [Ipenopyka 3awTuTHUKA rpahaHa: KOHTUHYUpaHa efyKaluja v yCcIo-
CTaB/bakhe MHTEPHHUX MpOoLeAypa 3a 3alITUTY NpaBa MaldjeHaTa Julie-
HUX Cy10dofe.

5> HIIM — HauuoHaaHH MexaHW3aM 3a mpeBeHuujy toprype. Ilociose HIIM du
Tpedasno fa odassba 3alITUTHUK rpahaHa.
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1) Otiomene u canxyuje

[ToBpena ctaHAapia Npencrassba MOBpeRy NpodecHoHaIHe JyKHOCTH U
eTUYKUX 0DaBe3a 3ApaBCTBEHOr pafHUKa. IloBpena Moke INpencTaBibaTH
OCHOB 3a MOKPeTawke JTUCLIUIUIMHCKOT IOCTYTKA U U3PULIake OTIOMEHE, a TeXa
N0BpeZa 3a IPUBPEMEHO yIa/beBE Ca M0CI1a, I1a U 3a paCKUL yroBopa o pany.

Y ciiy4ajy ocHOBaHe CyMme [a je moBpefda IpaBa MauujeHTa JULIEHOT
ciiodoze JoBesa IO 3710CTaB/bakha Ui My4Yerma, CBAKU 30PaBCTBEHH PaJIHUK
KOjU je JIolIao [0 TaKBOT ca3Hawa (De3 0d3upa Aa v je TOM ULy MPYKao
3IpaBCTBEHY 3aLUTUTY WIH He), Ka0 ¥ PyKOBOACTBO 3[4PaBCTBEHE YCTAHOBE,
IOYXKHU Cy [a TO, 0e3 onnaramwa, MpHjaBe HAAJIeKHUM OpraHuma (jaBHOM
TY>KWIALITBY, NMOJHULUjH, 3alUTUTHUKY rpahana). HenpujassuBame MOxe
MpencTaB/baTd KPUBUYHO Jeno npemMa KpuBuuHoM 3akoHUKy PC (Ha mpu-
mep, npema wiaHy 332 — Hetllipujagmwugdawe Upuiipeme Kpusuuxol geaa n
ynany 138 — Myuerwe u 310cttiagmare).

Obpasznoxeme U mpakca:

— CAT (unaH 16) Hanaxe KpUBUYHY U AUCLHUIITIMHCKY OATOBOPHOCT 3a
CBAKO Cay4yeCHHULITBO.

— Cpbuja: 3amTuTHUK rpahaHa je yTBpAMO [ja 34PaBCTBEHU pagjHULIU
NIOHeKaJ, HUCY IpPHUjaB/bUBajIM BUIJbUBE TeJleCHe MoBpene koje ymyhyjy
Ha 3JI0CTaB/bamke Of CTPaHE IOIULHjeE.

— CPT narnamasa obaBe3y IpHjaB/buBamba U 3alITUTY T3B. ,y30ymHBaua”
Y 30paBCTBEHOM CUCTEMY.

8. IToBep/pUBOCT

a) ITogep/pusociu iexapckoi upeinega

[TauyjeHT nueH cnodofe MMa MPaBO HAa INPUBATHOCT, ONHOCHO Ha
NIOBEP/bUB MEJULIMHCKU IpErsie], ¥ pasroBop ca jJeKkapoMm, 0e3 MpUCycTBa
HEeMeOULUHCKOT 0c00sba, Y MEPH Y KOjOj TO 103BOJ/baBa De3demHOCT Menu-
LJUHCKOT 0co0/pa. Y TOM CMUCITY, JIeKap UMa 0DaBe3y fa Mpe OTIIOYMHamba
nperaesfa JvLa JULIeHOoTr c1000/ie yIo30py CBO MPUCYTHO HEMEOUIIMHCKO
ocobrpe, ykpyuyjyhu nmpunagHuke ciayxde 0e3denHocTH, Ha CTaHIaprhe
MOBEP/BUBOCTH.

[Tonuuujcku cyx0eHnULU Cy Oy KHHU Jia JIeKapa yIo3ope Ha cBe de3den-
HOCHE aCIeKTe Of 3Hayaja 3a JOHOILIEHE OMIYKE O €BEHTyaTHOM HBHUXOBOM
IIPUCYCTBY JIeKapCKoM mperneny. HesaBucHo of Tora, nexkap du Tpedano ga
Ipe OTIOYMHalka Iperjaena Tpakyd of NMpUNafgHuKa ciayxde desdemHocTH
MHGOpMaLHUjy Aa U MOCTOJU M KOJIUKH je CTENEH OMAacHOCTH Ja Mperiefn
M3BpLIN De3 BUXOBOT MPUCYCTBA.
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YKO/IHKO Jiekap 3aTpakul Jia MpUMagHUK ciayxde de3demHocTH mpucy-
CTByje J€eKapCKOM IIperjeny, mperiaefny he mpuCyCTBOBAaTH IONIHIIM]CKH
CJIy’KOEHUK HCTOT I10J1a KOT je W JIMLE Koje ce mpernefa U duhe npucyran
TaKo fa HUje y MOTYhHOCTH Jia yyje pasrosop usmely nexapa ¥ nalujeHTa.

YKOJIMKO 1eKap OJIy4H Jia nperses 0d0aBy 0e3 MpUCYyCTBa MOTULUjCKUX
WJTY 3aTBOPCKUX CITy)KOEHUKaA, Hanoxuhe npunagHuky ciayxode desdegHoctu
Ila HAMyCTH TPOCTOPHjY Y KOjOj ce oDaBrba Mperiaes U TO KOHCTAaTOBATH Y
MEOULVHCKOj JOKYMEHTALUjH.

0) ITosepmusocii MEGUUUHCKE JOKYyMeHTHAYUje

Jlexap Mopa nocedHy nakwy Aa MocBeTH 0de3dehuBawy MOBEP/HUBOCTH
CBHUX JIMUHUX MEJULUHCKHUX MTOJaTaKa MalujeHTa JIUIIEHOT ¢100oje.

MenuuuHCKYy NTOKYMEeHTalujy 0 00aB/beHOM Mperjeny, MeJUulIMHCKOj
WHTEPBEHLWjU U Jieuewy MalujeHTa JulleHor ciodope nekap Hehe marty,
HUTH y BEHY CafipXKUHY OMOTYhUTH YBUJ, NPUIAJHUKY CIIyxde de3denHo-
cTy, nocedHo Hehe My je pyTHHCKH ypyuuBaty, Beh he je ypyuuTy nauujesry.

OpcTyname off Harpes HaBe[eHoT [TpaBuiIa, y ey WIH LieIMHU, Moryhe
je camo y U3y3eTHHUM C/Iy4YajeBMMa ¥ CaMO U3 MEJULUHCKH OIpaBAaHUX
pasnora (Ha mpuMep, 3apas3Ha DojecT U CJ1.), a Koje pasjore jekap mMopa
DETa/bHO Ja 00pasnoxu y ciryk0eHoj denemny.

9. IlpucycTBo NpunagHuka ciyde de3degHocTu
JIeKapCKOM mperyieny

a) Otiwitie HATioMeHe 0 UPUCyciiey Upuliaguxa cyxcde 0e3begrociiu
JIEKAPCKOM Upeineqy

[TpucycTBo nmpunagHuka cioyxde De3demHOCTH TOKOM Iperiena HUje
I03BOJ/bEHO, OCUM Y U3y3e€THUM CiIy4yajeBUMa, KaJja MOCTOjHU jaCHO yTBpheHa
OMacHOCT 1o De30emHOCT MauujeHTa, 3paBCTBEHOr PaJiHUKaA WIH JIPYTUX
nuua.

[TpucycTBO MpuUnaAHuKka ciayxde desdeqHOCTH TOKOM Mpersena 1o npa-
BUJIy yIPO’KaBa HEONXOJHY NOBEP/BUBOCT KOja MOpa OUTH YCIIOCTaB/bEHA Y
OJHOCY JeKapa W MalHjeHTa, MOXKe [O0BECTH IO CMamema OTBOPEHOCTH
nauujeHTa npema Jekapy U uaeHTudurkanyje jgekapa kao nena desdenHoc-
HOT CHCTEMaA.

Hapouuto, npucycTtso npunagHuka ciyxbde 0e30eqHOCTH 1eKapCKoM
npersiefy MoXe na odecxpadpu manujeHTa KOju je 370CTaB/baH a Ha TO
yKake, ODHOCHO MOXXE [NOBECTH [0 CTpaxa Of OJMasfe Off CTpaHe NpuMaj-
HUKa C1yxbe 0e30emHOCTH YKOIUKO Ce MOXKAaIu Ha MYYEHE, 37I0CTaB/bake
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WIH IPYTO HEN03BO/bEHO NOCTyName mpeMa weMy. Ha onucaHu HauuH ce
OUTHO ymamyje MOTYhHOCT yTBphHBama U NOKyMEHTOBawa HaCTaHKa IO-
Bpena, OJHOCHO NMoBpehrBama, THME U Myuemna U 3710CTaB/bama, 0f] CTpaHe
NpUNagHuKa C1yxou 6e3deqHOCTH, UK 10 BUXOBOM 0J00pewy WU U3PH-
YUTOj WK npehyTHOj carmacHOCTH.

Jlexap he nma/bMBO pa3MOTPHUTH €BEHTyaJHE HABOLE NpPHUIAaJHUKA
cnyxbe De3demHOCTH 0 TIoCcTOjamy De3DeJHOCHUX PU3MKA KOjU yKa3yjy Ha
HEOIXOAHOCT BErOBOTr MPHUCYCTBA IEKAPCKOM IIPErieNy NOBEAEHOT THLA JIU-
LIEHOT c10doge.

Onnyky 0 ONMpaBAaHOCTH MPUCYCTBA MPUMAAHUKA CITyxk0e 6e3degHoCTH
TOKOM Tperjefia JOHOCH JeKap Ha OCHOBY JoO0WjeHuX MH(Opmanuja of
CTpaHe NpUNafgHUKa Ci1yxbe De3d0eJHOCTH M CONCTBEHE NpoueHe. Jlekap
CBOjy OIUTYKY, Y3 00pasiokeme, YHOCH Y MEAULIMHCKY JOKYMEHTALH]y O Ipe-
rneny. OBaj nogartak 00aBe3HO CagpXKU U UMe U IPEe3UME CBUX NTPUIAJHUKA
cnyxbe De3d0efHOCTH KOjH, IO OIYLH JieKapa, MPUCYCTBYjy BpIIEHY Ofpe-
hene MeIULIMHCKE pajmbe.

AKo exap 3aKk/by4H Jia je IPUCYCTBO NpUNafHUKa CIyx0e de3dbenHoctr
TOKOM IIperjefa yHyTap IIPOCTOpHje HY)KHO, OHO MOopa OUTH y CKIagy ca
paBMMa NalyjeHaTa U IPUHLUIIKMA T0BEPJBUBOCTH, Y3 OCTBApeweE c1odope
KOMYHHKalMje MalyjeHTa u Jiekapa, Kao U ayTOHOMHje U MEIULIMHCKE He-
3aBUCHOCTH JieKkapa.

Jlexap mMopa 3axTeBaTH fa HaA30p Oyne AUCKpeTaH, MPUIMafHUK CITyK0e
Oe3begHOCTH MOpa OUTH HM3a MauMjeHTa, Ha ogrosapajyhoj ynaseHOCTH U
0e3 moryhHoCcTH ciaymama MEQULMHCKOT Pasrosopa, y MO3HLUjHU Koja
oMoryhaBa HajMamwe OMeTawba MOBEP/bUBOCTH.

Cutyauuja fja npunagHuk ciyxde 0e30efHOCTH HUje Y MpoCcTopHju, Beh
¥3a OTBOPEHUX BpaTa, ajlid la MOXE 4YyTH pasroBop usmehy snexapa H
nanujeHTa, NMpefcTaB/ba MpakCcy Koja HUje NMpEemnopydsMBa M cmarpa ce
Kpiiewem npasa. OBO mpencTasba MOBpeny NOBEP/BUBOCTH U MOXKe OUTH
W3BOp AOOATHOT CTpeca W NMPUTHUCKA Ha MalHjeHTa, T€ je HeNOMyIUTEeHO U
MOXXe DUTH NPUMEBEHO UCK/BYYUBO y U3Y3€THUM, ONPaBJaHUM H jaCHO [0-
KyMEHTOBAaHUM CJTy4yajeBHMa.

Y cBakoM ciyuajy, IpUCYCTBO NTpUNagHUKa Cayxde desdenHocTy mopa
OWUTH OrpaHUYEHO Ha MUHUMYM HYKHOT BpeMeHa.

0) IMpucyciso uputiagruxa cryxde Oe3degrociiu upeinegy
yupxoc ciiasy nexapa

YKo/MKo Jiekap cMaTpa fa npersien tpeba fa odasu de3 mpucycTsa npu-
nafgHuKka cnyxde 6e3DemHOCTH, a OBaj MHCUCTHpA Ja Oyoe MpUCYTaH CBe
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BpeMe TOKOM Tperjiefia U onduje Ja HamyCTH MPOCTOPHjY Y KOjoj ce BPUIX
npernes, 1eKkap TO MOpa KOHCTATOBAaTH Y MEIULIMHCKOj JOKYMEHTALUjH.

Y Hanpe[ onucaHoj CUTyauujy, nexkap he de3 ognarawa 06aBecTUTH py-
KOBOZCTBO YCTaHOBE WJIH JIMLE HA/IE’KHO 3a CIPOBOheme CTaHnapia, OfHO-
CHO 3a cnpoBohemwe [IpoTokoia 3a MocTynamwe Npema JUIMMa JTUIIEeHUM
cnodojie (aKo MOCTOjU Yy YCTAHOBH).

OcuMm y c/lydajy HEONXOJHOT TMpy’Kawmba XUTHEe MeJULIMHCKe MOMOhH,
nexkap he Ha OCHOBY 00aB/beHHUX KOHCY/ITalMja U MPOLIEHE HEONXOLHOCTH
odaB/bama Nperyiena v Npy’kamwa 3paBCTBEHE 3aLITUTE MaLUjeHTY, OATYYUTH
na nu he mpernesn cnpoBecTH y MPUCYCTBY NpUMaAHUKa Cayxbe be3dbenHo-
CTH, Wiu he ofgycTtatu oj mpersiefna, WTO he HaBeCTH U OOPA3NOKUTH y
MeOULMHCKO]j TOKYyMEHTALUjHU.

YKonuKo je mperieny NpyUCyCTBOBAO MpPUMASHUK cayxde de3demHoCTH,
nexap he y cnyxbdeHoj dDeneurny HaBeCcTH UMe, TPe3UMeE U 3Bame JIMLa Koje
je MpUCYCTBOBAJIO MpEraefy U pasiiore 3a BEroBo MPUCYCTBO.

8) Ogoujare nexapa ga odasu nexapcku tpeineg/MequUuuHCcKy UHTUEPBEHUUTY
y tpucyctusy aputiagnuxa cyxode 6e3degHociiu

Jlexkap Moxe ofOUTH fla 00aBU JI€KapCKH Nperies, 0OGHOCHO MEJULIUHCKY
WHTEPBEHLUjy Y MPUCYCTBY MpUMagHUKa ciiyxbe De3degHOCTH ako TaKBO
NOCTyTawke HUje Y CKIafy ca MpaBUIMMa MeQUIIMHCKE eTHKe (TPUToBOp Ca-
BECTH).

Y Hampe[ OomMCaHOj CUTyalUjH, JeKap je Oy)KaH Ja CauuHHU CIyXOeHy
Denelky, Koja ce yyBa Y MEAULIMHCKOj AOKYMEHTalHju MalHjeHTa U 0 TOMe
0DaBeCcTH HENoCpeJHOr PYyKOBOAHOLA.

Jlexap He MOke OBOUTH IPYXKake XUTHE MEIULIMHCKE TOMohu netuuyhu
IIPUTOBOP CaBECTH.

1) I[Ipucycinieo tiputiaghuka ciyxde desdbegrociiu Upelnegy 10 3axmwiesdy rekapa

AKO ce MalMjeHT JOBe[eH Ha Mperie] off CTpaHe MpUMafHuKa CIyxde
0e30efHOCTH MOHALIA HACUJIHO WIM IIPETH HaNaJoM, JieKap MOJKe 3aXTeBaTH
0]l mMpUnagHuka ciayxbe de30egHOCTH HEroBO MPUCYCTBO Y HEMOCPEAHO]
Onr3uHU (Ha IpUMED, Ha BpaTuma), ainu 0e3 aKTUBHOT IPUCITYLIIKUBAka Me-
OULIMHCKOT pasroBopa.

Y Hanpepn ONMMCaHO] CUTyallUjH, J€Kap MoOpa CBOjy OAIYKYy W pasjiore
jaCHO HaBeCTH y MEOHULUWHCKO] JOKYMEHTALHUjH, YKbydyjyhu HaBoheme
MMEHa U NPE3UMEHA, Kao U 3Bama NpHUMafHUKa CIybe De30enHOCTH KOjU
je pUCyCcTBOBAO Mperieny.
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Y cnyvyajeBuma Kaja jekap 3aTpaky Ja NpUNafgHULM ciayxde desden-
HOCTH MPHUCYCTBYjy JIeKapCKOM Iperiefy NauujeHTa, nperneny he mpucy-
CTBOBaTH NPUIIAJAHULIU CT1yk0e De30eJHOCTH UCTOT 110J1a, OGHOCHO pPOfa KOr
je u nuue Kxoje ce mpernena.

OO0pasnoxkemwme ¥ mpakca:

— 3akoH 0 INpaBuMMa mnauvjeHatra (wiaH 14) rapaHTyje NpaBo Ha
TIOBEP/BUBOCT MOAATaKa ¥ pasrosopa.

— Istanbul Protocol (§ 104—-105) mpenopy4yje UCK/byuUBame MOIULHje
W 4yyBapa U3 [IPOCTOpHje nperiena.

— CPT craHpapAyv MHCHUCTHpAjy Ha IPUBATHOCTH MEOULMHCKOI Ipe-
riena.

— I[Ipakca CPT y Cpbuju: y Buiie ussemraja CPT je KpUTUKOBAO PYTHH-
CKO IMPHUCYCTBO MOJHLMje Y cODU TOKOM Mperiefa, cMatpajyhu To ou-
PEKTHUM KpIleweM MpaBa Ha MPUBATHOCT U OHeMoryhaBaweM ciioboHe
aHaMHe3e 0 Moryhem 3710CTaB/bamy.

— CPT ussewraj 3a Cpdujy, 2015: ,CPT genelauuja je upumemiund ga cy
UONUUUICKU CTYHOEHUYU PYTAUHCKU UPUCYCTIB08ATIU MEGUUUHCKUM Tpe-
1Ieguma, uume ce Hapywasd uoeeppueociti U onemoiyhaea uayujeH ga
C1000gHO U3HECE eBEHTLYATHE TUBPGHHE O 3I0CTHABBAY" .

— CPT wusBemtaj 3a Cpbdujy,2023: ,,CPT geneiayuju je Oumno jacHo ga je
WAMHOCT U UCTHUHUTHOCTH 0TUCA T08peJa T08E3AHA CA UUTEHUUOM gd CY
upeinequ pemmiKo UoseppUsU U gd Cy UPUTHBOPEHA TUYA U0 JUPEKTUHUM
U UHGUPEKTUHUM YUYTICTH8UMA TOSIULUUJE ga He OTUKPUBAjY Upaeo Uo-
PEKIIO C8OjUX T08PEJA 3GPABCIBEHOM 0COObY UUBUTHE OOTHUUE UTU JOMA
3gpasma’”.

— Nelson Mendela Rules (mpaBumo 32): ObaBe3HO 04yBawme MeJULIUHCKE
NIOBEP/BUBOCTH.

— Istanbul Protocol: Hy>kHOCT 3a1ITHUTe NaljUjeHTa o 3aCTpallliBamba UiIx
3acTpawyjyher npucycTBa Cayk0eHuX Jula.

— [Ipakca CPT: Ilpenopyka fa CBM MeAWLMHCKY Ipernenu Tpeda na ce
3aCHMBajy Ha MPUHLUIY IOBEP/BUBOCTH H J1a Ce CITPOBOJE De3 MpUCYCTBa
cnyx0u 0e3d0eIHOCTH, OCUM aKo jeKap U3PUUYUTO He 3aXTeBa Apyraudje,
a yak ¥ Kaja ce oJodpu MpUCYCTBO, CIykOeHULIX Tpeda ja 0CTaHy U3BaH
CJIyIIHOT IOMETa pPasrosopa.

— CPT cranpmapau obaBesyjy Ha Bohemwe eBUieHIHje 0 TPUCYCTBY CiIyxde
0e3beHOCTH TOKOM Ipernena.

— Istanbul Protocol: [JoKyMeHTOBamWe CBAKOT OJCTyNamwa Of MpaBuia
TIOBEP/BUBOCTH Kao KJbYY 3@ Cy[CKY U HaJ30pHY KOHTDOIY.



Muom P. Jankosuh, ITocTyname npema nanujeHTHMa JTHLIEHHM CI0DOZE ... 87

— Ilpaxca 3amrtutHUK rpahana: [Ipenopyka CBUM 34paBCTBEHHUM yCTa-
HOBaMa Jja UMajy yHampe[ Ae(uHUCaHy IPOLelypy 3a OBAaKBe CJIy4yajeBe,
Kako O ce usderya Npou3BO/bHA OrpaHUYEba ITpaBa MalKjeHTa.

— CPT u Istanbul Protocol Harnamasajy fa iekapy Mopajy akTUBHO LITH-
TUTH MpaBa MauujeHara.

— UYnan 156 3axoHa 0 3IpaBCTBEHO] 3aLUTUTH — IIpUTOBOp CaBeCTH.

— 3alTUTHUK rpahaHa y roguummem usBewTajy (2022) npenopyuyje
(opMynucame jacHe mpoLenype y JOMOBUMA 3[paBiba U DOJIHUIIAMA O
NIOCTyNawy ca JIULIKMMa Koja Ce NOBOJE U3 NPUTBOPA WM Ha Cy[CKH Ha-
JOT.

10. ITpucycTBO NpUNagHUKA Cyxk0H De3demHOCTH y H0THHYKOj COOHU

a) Otlwiitie HATIOMEHE

[TpucyctBo npunagHuKa cayxde 6e3demHOCTH y 30paBCTBEHO] YCTAaHOBU
Mmopa OWTH OPraHU30BaHO Tako Ce ode3denu HWEroBO OUCKPETHO H
HEHaMEeT/bUBO MPHUCYCTBO, y3 CTPOTO MOILITOBAkhEe MEJULIMHCKE ETHKE.

[MpunagHuk cayxde de3deqHoCTH He CMe aKTUBHO CJIYIIATH MEOULIUH-
CKe pasroBope, y4eCTBOBATH y MEOULHUHCKUM pajwkaMa WJIH OMETaTH
IWjaTHOCTUKY W jedyewe. OH Mopa OUTH CMeUITeH Tako Aa HaA30p Haj
MalujeHToM OCTBapyje 0e3 TUPEKTHOT KOHTAKTA Ca MAallijeHTOM U MEIUIIUH-
CKUM 0CODJBEM.

0) Ipucycitiso tputiagnuka cryxde Oe3deqHocTiU y 60JIECHUUKO] COOU
fiopeg uavujeniua

Yectu cy cilydajeBH fa NpUNagHUALU 0e30eSHOCHUX CyKOH 3axTeBajy
Ila Cy CBe BpeMe MPUCYTHHU y DOJIECHUYKOj CODM HEMOCPEeAHO y3 MallujeHTa
nuuieHor cnodone, objamwmaBajyhu a je To HEONXOAHO pajgy ClpeyaBama
OeKcTBa TOTr JIMLA U3 3[JpaBCTBEHE YCTAHOBE.

HenpexupHo mpucycTBO npunagHuka 0e30eqHOCHUX Ciyk0u y Bose-
CHUYKOj COOM yrpoXkaBa NMPUBATHOCT, JOCTOjaHCTBO U MUP MalUjeHTa Koju
je nuieH cnodone, HapyllaBa BEroBo MPaB0 Ha MEOULUHCKY HEry 0e3 He-
NOTpeDHOT HaA30pa U MOXKE OHEMOTYNUTH TepanujcKy MpoLec.

OuunrnenHo je Ja pyTHHCKO, HEIIPEKUAHO MPUCYCTBO IpUNagHUKa De3-
DeIHOCHUX CIyk0M y DOJTIeCHUUKOj COOM HEMoCpesHO Mopes nanujeHTa Koju
je nuiieH cnodone npencTrasba NOAATHO yTpOKaBamwe Mpasa Julia JIULIEeHOT
cnodope. Haume, y 3aTBOPCKUM/TTPUTBOPCKUM U MOJIULIMjCKUM ITPOCTOPHjaMa
y Kojuma dopase Juna JnieHa c1odoze (3aTBOPCKE CIIaBaOHHUIIE U CAMUIIE,
cobe 3a MpUTBOP, MPOCTOPHje 3a MOTUIIUjCKO 3aIpKaBame) He DopaBe MPH-
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MagHULH CITyk0u 0e30eJHOCTH y KOHTUHYUTETY, OHU CaMO BPILe TTOBPEMEHU
(penoBHHU, NEPUONUYHY WIN BaHPEOHH) HAA30P YHYTap TAKBUX IIPOCTOPH)a,
Ha KOjU HA4YMH Ce OCTBapyje MpaBso JIMLA JUIIEHUX CJ1000/ie Ha TPUBATHOCT.

[TpeMa Hanpes U3HETOM, HELOIMYCTUBO j€ CYIPOTHO MOCTYIIalke IpeMa
JTUUUMa JIMLIEHUM C10001€ Kafla Cy MalUjeHTH y 30paBCTBEHOj YCTaHOBH.

[Tpobnem omacHOCTH Of DEKCTBa M3 3APAaBCTBEHE YCTAHOBE MalMjeHTa
JIUILIEHOT codoge Tpedaso U 1a ce pely NpUCyCTBOM IPUIIafIHAKA CIyXK0e
be3denHOCTH WcIpe] BpaTa MPOCTOPHUje Y KOjoj ce Halasu TO JIUle, Kao U
NOCTaB/bakbeM IpemnpeKa 3a NOTEeHIUjaTHO DEKCTBO Kpo3 noctojehe oTBope
(Ha mpuMep, pPeLEeTKE Ha TPO30PUMa).

8) IIpucycimso uputiagnuxa ciymde 0e30egHoctiu y IpyuHoj 00mecHuuK0j coou

[Mpobnem mpucycTBa mMpunagHuka Oe3demHOCHUX CIyXOU y TPYIHO]
donmecHUuKkoj cobu HemocpeoHO MOpe[ MalujeHTa KOjH je JHIIeH ciaodone
3HATHO Ce YCJIO0KKaBa y Morneny npasa APYTUX MalujeHara KOju HUCY JIU-
meHu cy10doje, a CMELTeHU Cy y UCTOj DOMeCcHUYKoj codU ca MmarnujeHToM
KOju je nuuieH ciodoge.

CrasiHO MPUCYCTBO NpUNagHUKa CIyk0H 0e30efHOCTH ropen nauujeHTa
KOjH je JulleH cyiodofie, a KOju je CMeIllTeH y IPynHy cody ca nmaudjeHTuma
KOjH HUCY JIMIIEHU CJI0D0JE, je HeNO3BOJbEHO.

1) Ynoia u obasese pyxosogciuea

PyKOBOACTBO 3IpaBCTBEHE YCTAHOBE je Oy»KHO Aa ode3denu ma mpumnaji-
HULHY 0e30emHOCHUX CITyK0M HUCY NPUCYTHHU Yy DONECHUYKUM coDama, Kao
Y [1a COPOBOAM HAZI30p MO TOM OCHOBY.

Y unspy oTK/Iamama pasiiora 3a IPUCYyCTBO NIPUNaIHUKA CTyx0e desden-
HOCTH y DOJIHMYKOj COOM HENMOCPENHO MOpe[ NaluujeHTa JHUIIEeHOr ¢1odone
panu cripeyaBakba HEroBor H€KCTBA M3 3[paBCTBEHE YCTAHOBE, PYKOBOICTBO
YCTaHOBE je OYKHO Aa ode3denu moTpedHe ycioBe 3a JEXYPCTBO MpHUIAl-
HUKa cryde de3benHocTu ucnpen Bpata DOMHUUYKE code y KOjoj ce Hanasu
MauMjeHT KOju je JIUIeH ¢1000e, 1a yTBPAU POoLeAypy NepUOSUYHOT Hal-
30pa yHyTap donecHuuke code, Kao U fa y HonecHUYKUM cobama y Kojuma
DopaBe mauujeHTH JaWLIeHU ciodone obOe3bdenu mnpemnpeke koje he
oHemoryhHTy noreHuyjanHo 6ekcTBO Kpo3 nocrojehe oTBope (Ha mpumep,
peLIeTKe Ha TPO30pHUMa).

Obpa3snoxeme U mpakca:

— CPT crannapau u Istanbul Protocol 3axTeBajy usderaBawme pyTHHCKOT
IIPUCYCTBa NpUNIafHUKA CIyXk0e De30efHOCTH y MPOCTOPUMa 3a JIeYeHe.
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— CPT y ussewrrajuma 3a Cpdujy (2015, 2021) ykasyje na npucyCcTBO
yyBapa y codbu uma 3actpawmyjyhu edexkat u Moe oHeMoryhurtu
TepamnujCcKky mpolec.

— [Tpakca 3awrtuTHuka rpahana: IIpucyctBo nmpunagHuka ciyxde des-
OemHocTH De3 onpaBaama NpeAcTas/ba MOBPeNy NpaBa Ha MPUBATHOCT U
Moske DUTH TTOHWKaBajyhe.

11. Ynora nexapa y cipe4aBawy Myde€ma H 3/10CTaBbakha

AnconyTHa je 3adpaHa Mmyuemwa U yueurha yiekapa y myudewy. Jlekap He
CMe, HH N0J] KAKBUM OKOJTHOCTUMA, YYECTBOBATH Y MYYey WU OUIO KOM
00Ky OKPYTHOr, HEYOBEYHOI WM MOHW)XKaBajyher mocrymawma WIH
KaKiaBamwa. 3adpaHa BaKy U KaJia ce off iekapa Tpaky Ja omoryhu, onakira
WIM Hapriena TakBo MocTyname. HUkakBa M3y3eTHa OKOJTHOCT HE MOJXe Ce
HABOJIUTH Kao ONpaBlame 3a TOPTypy.

Jlexap nma npodecuoHaaHy U eTUYKy 0DaBe3y a onduje CBAaKU 3aXTeB
WIH HaJIOT KOjU O YK/bYYMBAO HETOBO yyelrhe y My4erwy WIH 3710CTaB/bamy.
[TpaBHO Hayeno ,M3BpLIaBama Hapehema” HUje U3TOBOP 3a KpILEeHme MENu-
LIUHCKE eTHKe.

Hema BaniugHOT NpPUCTaHKA 3a Myuewe. [IpucTaHak MPUTBOPEHUKA WIH
3aTBOpeHMKa fa Oyne NogBPrHYT DOJIHOM M LITETHOM IOCTYINIKY HE MOXE ce
CMaTpaTu orpaBaameM. Jlekap He MOKe U3BOAUTH WIH OODPUTH MOCTYIIKe
KOju Ou MOrnu duTH nedUHUCAHU Ka0 MYyYele WU 3/10CTaBbake, 0e3 00-
3Mpa Ha HABOJHU NMPUCTAHAK.

Jlekap Mopa IPUOPUTETHO OPUHYTH O 3[paBjby, UHTETPUTETY U JOCTO-
jaHCTBY CBaKOT MMauujeHaTta de3 pasiuKe, Ia Tako U MalujeHTa KOjH je JINLIEeH
cnobope. He cMe nocTojaTv AUCKpUMUHALIMja Y OCTBapUBamky 30PaBCTBEHE
3alTUTe 300r CTaryca JULIEHOCTH C10d0me.

Jlexap Mopa cauyBaTH mpodeCUOHATHY He3aBUCHOCT Yy NOHOIIEHhY Me-
OULMHCKUX oJyTyKa. He cMe ce mogpenuTy IW/beBUMa UCIIUTUBamwa, de3den-
HOCTH WJIU MOJIMTHKE KOjU Cy Y CyKODYy ca MEJULIMHCKOM €THKOM.

Jlekap HUje caMO HeyTpaJHU IOCMaTpay y CUCTEMY IPUTBOpA WM 3a-
TBOpa. OH je Kby4YHa Tauka 3alITUTE 3[paBba U MpaBa 0Cc0da JIULIEHUX CJI0-
done, Te Mopa OWUTHU CBECTAaH CBOjeé eTUYKE OJTOBOPHOCTH J1a HE yYECTBYje
HU OUPEKTHO HU UHAUPEKTHO y My4Yewy WU 3/10CTaB/bamby.

Jlexapu cy Iy»KHHU Ia og0Hjy yuyeurhe y CHMyJIHpPaHOM Jieuewy Koje UMa
uwb oMoryhasame Jla/ber 3710CTaB/bamba.

IIpaBHU OKBHUD M OpaKca:

— Tokyo Declaration — CMepHuLe 3a JieKkape y norjieny My4emwa v Ipyror
OKPYTHOT, HEYOBEYHOT WM MOHWKaBajyher MocTynama Uid KaKibaBamba
y B€3U Ca MPUTBOPOM M 3aTBAPAHEM.
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— CAT paje nedununujy mydyema: CBaky akT KOjUM CE jeJHOM JIULY Ha-
MEPHO HaHoce D01 Wiu Telke QU3NYKe WIN MEHTAJHEe NaTHhe y LUy
nodujamwa off wera Wik Hekor Tpeher nuia odaBelITekha UK MIPHU3Haka
WIHM BEroBOI Ka)KbhaBamwa 3a JIel0 Koje je To Uiu Heko Tpehe nuue us3-
BpPLUIWJIO WJIW 3@ YHj€ U3BPLIEHE je OCyMBHUYEHO, 3aCTpalluBama TOT
JULA WIN BplIeka NPUTHCKA Ha Hbera WK 3aCTpalluBaka WK BpLIEHka
IIPUTHCKA Ha HEKO Tpehe sivue Wau U3 OUIO Kojer Apyror passora 3a-
CHOBAHOT Ha OWI0 KOM OOIMKY AMUCKPUMHHALMjE aKo Taj OO WM Te
MaTkbe HAHOCU CIIY)KOeHOo Jule Wiv OWI0o Koje Opyro Juvlle Koje Jenyje
y Ci1ykDEHOM CBOjCTBY W/IM Ha HETrOB MOACTHULIAj WIN Cad HETOBUM H3-
PHUYUTUM UM TpehyTHUM IPUCTaHKOM.

— OPCAT.

— ECHR/EKJBII, unan 3.

— Oviedo Convention, unan 10.

— Kopmexc mepuninHcke etuke Penydnuke Cpduje.

— CPT u3BewmTaju pefoBHO yI030PaBajy Ha MpaKkCy MPUCYCTBA MOMULH]e
WIM 4yBapa TOKOM MEJULIMHCKUX Iperiefa W HMHCUCTHUpAjy Ha
NIOBEP/BUBOM IIPUCTYILY.

12. JokyMeHTOBalke My4Yemwa H 37I0CTaB/bamba

a) Onlwitie HATIOMEHE

30paBCTBEHU paSHULIY UMajy BaXKHY YJIOTY Y 00pOU IPOTHUB 3/10CTaB/bamka
NHLa TULIEHUX cinodope. Jlekap je CTpyYHO MEJULIMHCKO JIMLE KOME JIulle
JIMILEHO CJ10D0fe MOXe [1a yKake [a je U0 U3I0KEHO JIOLIEM MOCTyIamy
0]l CTpaHe C1ykDeHUX LA U [a 00jaCcHU HAaCTaHAK €BEHTyaIHUX II0BPEJa.
30paBCTBEHHW PAlHULIM UMajy TpodecruoHaaHy, eTUYKY U paBHy 0da-
Be3y Ja NMaX/bUBO M CHUCTEMATCKU NOKYMEHTYjy CBe ClydyajeBe CyMHE Ha
My4Yeme U 3710CTaBJbakbe JIMLA JUIIeHUX c/1000e, Y CKIamy ca MPUHLUNKUMA
U METOJOJIOTHjOM cafpkaHoM y HMcTtaHbynickomM MpoToKomy.
JTOKyMeHTOBamwe Mydera He MpeCcTaB/ba CaAMO TEXHUYKU YUH YITUCHBAA
Hajasa y oArorapajyhy MemuLMHCKY NOKYMEHTauHjy (Ha mpumep, 3O4pas-
CTBEHW KapTOH, W3BEIUTaj jeKkapa CleluhjaqucTe, JeKapCKd H3BEIlTaj,
UCTOpHja HONEeCTH U Ap. — KOjU Ce, Y 3aBUCHOCTHU OJf BpCTE MEJULIUHCKE yC-
JyTe U HABOA 30PABCTBEHE 3aIUTHUTE, MOTY TeHepUCcaTH NpH Mperjieny nauu-
jeHTa koju je nuieH ciodone), Beh je cacTaBHU LE0 MPEBEHLHje Mydema,
3alITUTE IpaBa MalyjeHaTta ¥ Moryher kacHUjer CyJCcKor MoCTyIKa.
[TormyHa, mpeny3Ha U 00jeKTUBHA MEeAULIMHCKA JOKYMEeHTAalHja MoXe
OWUTH KbYYHHM [JOKa3 y UCTparama M NnocTynyuma NpoTHB OATOBOPHUX JIULIA,
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a TPOMYCT Y NOKYMEHTOBakby MO)KE MMAaTH 3@ MOCIeNully HeKa)XKBhHUBOCT U
Ia/by BUKTUMHU3aLHjy. JleTa/bHO U H1arOBpEMEHO JOKYMEHTOBaWkE NOBpesa
U IpHjaB/bMBambe OBAKBUX MEIMLMHCKHX JI0Ka3a y 3HauajHOj MepH OJak-
11aBajy UCTpary eBeHTyaJHUX CIy4ajeBa 3/10CTaB/batba U yTBphUBame 04ro-
BOPHOCTH YYMHMJIALA.

Ca fmpyre cTpaHe, HeflocTaTak MPaBUIHOT JOKYMEHTOBaba HauKWHa Ha-
CTaHKa MoBpelia UMa 3a MoCIeAuly HeMOTYhHOCT M0y34aHOT yCTaHOB/baBakbha
NIOpeK/Ia U MEXaHU3Ma HaCTaHKa NOBpeJia, a CAMUM THUM YyTHYE U Ha Moryh-
HOCT e(peKTUBHE UCTpare Off CTpPaHe Ha/IJIe)KHUX OpraHa y Clly4yajy eBeHTy-
aJlHe CyMHbe Ha DMJI0 KOju 0O/IMK 3710CTaB/bamka, a LITO CBE MOXKE UMATH 3a
NOC/IeJUlly HEKa)XHhUBOCT U 1ajby BUKTUMHU3ALH])Y.

0) Odase3se nexapa

[TpunMKOM CBAaKOT Ipersiesa JMLa JULIEHOT C10001e, HAPOYUTO aKo
MOCTOjU CyMIba WM HABOJ MallMjeHTa Aa je Do U30KeH HACUIbY, Jekap je
nyxaH ga: (1) on mauujeHTta npudaBy U y JOKYMEHTALHjy yOenexu HaBoge
0 OKOJIHOCTMMa, HAUUHY U BpEMEHY HacTaHKa 1nospena; (2) odaBu TeMebHU
KJIMHUYKY Tperses, yKbyuyjyhu GU3HuKy U ICUXOIOLIKY MTPOLEeHY Y CKIaLy
ca NpaBWIMMa CTPYyKe, JeTa/bHO 3a0e/eXH CBE YOUEHE NTOBPENiE — BEJIUUHHY,
00jy, 0bnuk, nokanusauyjy, ¢asy 3apacrama U Ipyre KapakTePUCTHUKE; (3)
OMMIlIe NOHAllake NMalkjeHTa, FOBOP Tesla, eMOLMOHAIHE peaklyje, Te Mpo-
LIeHU J1a JTU TI0CTOjU MCHUXHUUYKA TPayMa; Kao u; (4) na u3Hece CTPy4YHO MHULI-
JbEHBE O TOME [ja JIU Cy YCTAaHOB/bEHE NOBPELE U APYTH MEJULMHCKU Hasla3u
(mpema Tau. 2 ¥ 3) y CKIafy ca HaBogUMa MauvjeHTta (mpema tay. 1), ogHo-
CHO O Y3pOYHO-IIOC/IEIUYHOj TIOBE3aHOCTH U3HETUX HABOJA MalUjeHTa O Ha-
YUHY HaCTaHKa [10Bpea U ODjEKTUBHOT Hajla3a O IOBpejama.

Jlexap Tpeba ma xopuCTH NpodecuoHanHe CTaHJapAe MEJULUHCKOT
omwuca, yKbydyjyhu aHaTOMCKe TepMHUHE, MEepHE jeNUHHIIe U CTaHAApIoHU30-
BaHe (opmynauuje, uzderapajyhu HempeuusHe u3pase MomyT ,JiaKlla IMo-
Bpena” Wiu ,MamK XxeMaToMm" Oe3 HaBohewa JeTasba.

YKOMUKO MauujeHT onduje mperyiel WiId JOKYMEeHTOBamwe, jekap je
Oy»aH fa To 3adenexu y JOKyMeHTalWjH, y3 HaBoh)ewe OKOJHOCTH U MPO-
LIEHY O €BEHTYJIHUM Pa3io3uMa Of0ujama.

8) Cagpiaj goxymeniiayuje

MepuurHCKa JOKYMEHTalMja Mopa canpskasaTu cienehe enemenre: —
DIATyM, BpEME M MECTO IIpersnena; UAEHTUTET NalyjeHTa U Jhla Koje ra je
IOBEJIO; IeTa/bHE HABOME IALUjEHTa O 3JI0CTaB/bakhy, O HAYMHY HACTaHKa
nospena (y HaBOOHUIIMMA WM Kao OUPEKTAH LUTAT); — OE€Ta’baH Hasas
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TeJIeCHOT Mpersiefia U CIIPOBeJeHUX AUjarHOCTUUKUX TTpolieypa (Ha MpuMep,
PEeHITeHCKe, YITPa3ByuHe W IpyTre Hajase), y3 yKkbydeHe doTorpaduje win
CKUIIE Kaja je Moryhe U y3 CamIaCHOCT MAalUjeHTa; — MULIBEHE JIeKapa O
MOBE3aHOCTH Hajla3a Ca HaBOAMMa MallkjeHTa, Kao U — [oJJaTak O eBeHTYaTHOM
MPUCYCTBY HEMEIULIMHCKOT 0C0Dsba TOKOM Mperiiefia, HAPOYUTO MPUMTAHUKA
cnyxde de3deqHOCTH, ca 00pa3IoKEHEM PA3JIOra 3allITO HUCY OWUIH YAAbEeHHU.

Csa ojcTymnarma Oof CTaHAapia MOBEP/bUBOCTU (Ha MPUMeE]P, MPUCYCTBO
HEMEeIOULMHCKOT 0co0/ba TOKOM Iperyiena) Mopajy OUTH jaCHO TOKYMEHTO-
BaHa, Ca pa3jo3uMa M MmocjaenullaMma Ha TOK Imperiesa.

1) Obase3a tipujasweusara

Axo nexap, Ha OCHOBYy Iperjiefia U OPyrHuX OKOJIHOCTH, 3aK/by4H [a
MOCTOjU OCHOBAHA CyMHba J1a je MalUjeHT U0 U3NI0KEH MyUYery, 3710CTaB/bakby
WM HEYOBEYHOM IOCTYIawy, UMa 3aKOHCKY U eTUUKy 0DaBe3y Ja 0 Tome
0e3 onnaramka 0DaBECTH PYKOBOJCTBO 34PAaBCTBEHE YCTAHOBE, OCTaBH
M3BELITaj Ca JOKYMEHTALIMjOM jaBHOM TYKHOIy U 3alITUTHUKY rpahaHa, kao
Y [a y CKIaLy ca UHTEPHUM NpoLefypama cadyyBa JOKYMEHTalUWjy U NpYyXHU
MEeIULHWHCKY MOJPIIKY MalUjeHTy.

OBO ceé 0JHOCH U Ha MAaCUBHO CBEOYEHE WU UHAWDPEKTHA Ca3Hama, a
He caMO0 Ha HemocpenHe Hasna3e. HempujaBpuBawme MOXKe MpeCTaB/baTH
OCHOB 33 JUCLHUIIMHCKY, TPOGECUOHAIHY U KPUBUYHY OOTOBOPHOCT 34paB-
CTBEHOT paJHHUKA.

g) 3awinuita tavujenilia u rexapa

30paBCTBEHM pajHUK MOpa 3alITUTHTH MalHjeHTa Of I[OHOBHE
BUKTUMHU3alMje, YKbydyjyhH 3acTpalivBame Of CTpaHe CIyXDeHHX JHLa.
YKO/MKO MalujeHT u3pakaBa CTpax ia TOBOPH y IPUCYCTBY MOMHULIM]e, ieKap
je Oy»aH [la 3aTpaky yJa/baBawe NpUnagHuKka ciyxde de3degHoctu u obe-
30enM yciioBe 3a IOBEPJBUB Pa3roBop.

Y ciydajeBUMa Kaza JIeKapy HHje OMOIyheHO la CaMOCTaIHO OfJIydyje
0 yC/I0BMMa IIperiefia Wiv Kaja Ce Hasla3| I0of IPUTHUCKOM [ja HE IOKYMEHTY]e
MoBpene, Jy’KaH je na 0 ToMe 00aBeCTH Ha[JIEXKHE U TO MPELU3HO 3adenexu
Yy DOKYMEHTAlUjH.

h) Ynoia pyxosogcimisa

PyKoBOJICTBO 3[IpaBCTBEHE YCTAHOBE MY’KHO je [ja 3aIUTUTH MEIULIUHCKO
0codspe Off MPUTHCAKA U J1a IPYXU UHCTUTYLIMOHAIHY MOAPIIKY JieKapumMa
KOjH MOCTyNajy y CKIany ca 3aKOHOM U MPO(eCcHOHAIHUM CTaHAApIUMA.
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3IpaBCTBEHE YCTAHOBE MOPAjy YCIIOCTaBUTH HMHTEPHY IpoLenypy 3a
NOKYMEHTOBAE CIy4yajeBa CyMIbE Ha 3/10CTaB/balbe, YCTAaHOBUTH CTaHIAP-
nou3oBaHe odpaclie ¥ NPOTOKOJIE 3a ONHUCHUBamWe MoBpena (1o ysopy Ha Mc-
TaHOYJICKH NMPOTOKO), Ka0 U efyKalujy 0codba O NMperno3HaBamwy U INOKY-
MEHTOBamwy CIy4yajeBa Myuyema U 3/10CTaB/bama.

30paBCTBEHE YyCTaHOBE MOPajy YCHOCTaBUTH e(dUKacaH CHCTEM
[IpYjaB/bMBama, Kao ¥ CTaB/balka Ha YBUL LIEJIOKYIIHE JOKYMEHTALIHUjE CIy4a-
jeBa Myuema U 3/10CTaB/batba HallMOHATHUM OPTaHHMMa IOIYT jaBHOT TYXH-
JallTBa, 3alITUTHUKA rpahana, HIIM u 1p., kao 1 MehyHapogHUM Tenuma,
nonyt CPT, YH IloTkomMuTeTa 3a mpeseHuujy TopType, YH CneuujanHor
ussecrtrona 3a Toprypy, CoE u YH Komecapa 3a /pyAcka npasa U gp. [Joky-
MeHTallija Mopa OUTH YyBaHA HA HAYMH KOju oMoTyhaBa HaJj30p U PEBU3HUjYy
0[l CTpaHE PEJIEBAHTHUX TeJIa.

Y cnyyajy cMpTH mandjeHTa Koju je duo nuineH ciobone, 34paBCTBEHA
yCTaHOBAa je oDaBe3Ha fa 00aBeCTH jaBHO TY)XKWIALITBO Kako OW ce odaBuia
odaykuuja y ckiangy ca pesieBaHTHUM IpogeCHOHAIHUM CTaHJapAauma Cyn-
CKOMeOUIMHCKe cTpyke. Haume, ako MocToju cymma Ja je cMpT onpehenor
JIALa HENOoCpesHa WIH IOCpefHa NoclIeulia KPUBUUHOT fIefla Uil je Y Tpe-
HYTKy CMPTH juLe OWIIO JIMIIEHO ci1odone, Mopa de3 onnarama OUTH 0da-
BELITEH jaBHU TY)XXKWIall, KOjU je Oy’KaH [ja HaJI0KHU Jia JIeKkap CrenujaaucTa
3a CyACKY MEIULIMHY U3BPLIM Iperie] U 00OyKUHjy ela.

Obpa3snoxeme U mpaKca:

— Istanbul Protocol (§ 69—106) Harnamasa cBeodyxBaTaH, CTaHIapIHU30-
BaH MPHUCTYN y JOKYMEHTOBalky Myuyewa, YKbyuyjyhu MemulNHCKe,
NICUXOJIOIIKe U (hOpeH3UYKe acTeKTe.

— EBponCKH cyz 3a JbyACKa MpaBa je y OpojHUM mpecynama (Ha mpumep,
El-Masriv. Macedonia, u Aydin v. Turkey) yTBpIYO 1a HEJOBOJbHO JIOKY-
MEHTOBake WIM UTHOPUCAKE TBPIOHBU O Mydewy MpeNcTaB/ba KpIIeHe
ynaHa 3 ECHR/EKJBII.

— CPT cranpapay ykasyjy fa je JIeKapCKo U3BellTaBame ,IpBa JHUHHUja
onbpaHe” IPOTUB My4Yewa U 3aXTeBajy HE3aBUCHOCT, IPELU3HOCT U ap-
XUBUDaBe.

— CPT craHpapau yKka3yjy Aa eBUNEHTUPawe 30PaBCTBEHOTr Mperiena y
CllyyajeBUMa TpayMaTCKUX NoBpefa Tpeda odaBbaTH Ha ClEeLHjaTHOM
odpacuy npensuheHOM y Ty CBpXy, Ca IIEMATCKUM CKHIlaMa Teja Ha
KOjuMa Ce MOTy 03HAaYUTH [TOBpee U Koju he ce 4yBaTH y 3IpaBCTBEHOM
KapToHy. Haparmse, usHocHu ce fa O OMI0 MOKE/BHO [a Ce Hampase
¢otorpaduje nospena u na te gotorpaduje takohe Tpeda CTaBUTH y
30paBCTBEHM JlOCHje.
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— CPT je nakoH nocete Cpduju 2023. rogvHe y U3BEILITAjy HABEO A4 je
OIHKC MOBpPeJa JIulla TULIEHUX CI000/e Of CTpaHe 3paBCTBEHOT 0C0dsba
UUMBUIHUX DOJIHULIA WIM JOMOBA 3[JpaBba OMO MOBPLIAH U [Ia je PeTKO
Ouo mpoueHa Nopexsa nospena of CTpaHe JeKapa.

— CPT wn3Bemwtaj 3a Cpdujy, 2023: Op nexapa Koju paje y HOITHUYKUM
YPreHTHUM jeIUHHUIIaMa MOCedHO Y BeJTUKUM I'PafiCKUM LIeHTpUMaA Tpe-
0ano du, kag rop cy To y MOryhHOCTH, 3aXT€BaTH Jja Y IOTIYHOCTH
OTIMIIYy CBe MOBpefie ¥ Ha3Haye Ha KPajy CBOjUX M3BelITaja O TpaymarT-
CKMM NOBpeziama, Kaf je To moryhe, cBaky y3pouHy Be3y uamely jeqHor
WY BUIIE 0DjeKTUBHUX MEJULIMHCKUX Hasla3a U W3jaBe JULa JTULIEHOT
cnoboje 0 HAaYMHY HacTaHKa MoBpefa. Ako je motpedHo, y donmHULU
Tpeda u3mBojutu He3dbenHy cody y K0joj ce TakBW TIperjienud MOry
0DaB/paTH Ha CUTypaH, 0De3d0efaH U MOBEP/HUB HAYMH.

— 3aKOHHUK O KPUBHYHOM IOCTYNKy, wiaH 129 (mpernen u odmykuuja
nema).

— ITpakca u3 Cpduje: BuiecTpyko yka3aHo Ha cilyyajeBe Kajia Jiekapu
HUCY aJeKBaTHO JOKYMEHTOBAIM IMOBpeNE NMPUTBOPEHHKA, WIH HUCY
00aBeCTUIN TY)XHUIALITBO YNPKOC CyMIbH HA 3/10CTaB/balkbe — IUTO je
IpeJCTaB/balo 030U/BHO KpIIEHhe eTUKE U MpaBa NalyjeHara.

— 3alUTUTHUK rpahaHa je y U3BeLITajuMa O ClIydajy BULIE [TyTa YKa3HUBao
Ha TO Jia TOBPeJie JIMLA JUIIEHOT (J1000/e JUjarHOCTUKOBAHE Ha JieKap-
CKOM Iperjgeny y 3JpaBCTBEHO] YCTAHOBU HUCY JOKyMEHTOBaHE Ha
Ha4MH 1ojj00aH 3a 00aB/bame CyJCKO MEIULIUHCKE €KCIIEPTHU3€E, OHOCHO
Ila IOBpeJa Koja je KOHCTaTOBaHa HUje omucaHa (usrnen, obauK, Benu-
yuHa), pororpaducaHa, HUTH je TeKapCKX U3BELITaj CaAPKa0 MUILIbEHE
JleKapa O N0Be3aHOCTH HaBO/a MalWjeHTa O HAaUMHY HacTaHKa IoBpene
ca KOHCTAaTOBAaHOM TIOBPENIOM.

— 3alITUTHUK rpahaHa je y rofuIIkbUM U3BELITajuMa UCTULIA0 OTpedy
3a I0OaTHOM 0OyKOM 3[paBCTBEHUX PafiHUKA O Baskehum mpomnucuma u
CTaHJapAvMa y 00/1acTH Npasa JULa JIUIIEeHUX C1000[e U NOCTyNawy y
cknasy ca KoHBEHIIMjOM TPOTUB TOPTYpe U APYTHX CYPOBUX, HETBYICKUX
WIW MOHWXaBajyhux KasHW WM nocrynaka, CTaHoapgHUM MUHHAMAa-
HUM npaBwirMa YH o mocTynawy npema 3aTBOpeHHLIMMa, EBponckum
3aTBOPCKUM IpaBwivMa U M cTaHOyICKMM IMPOTOKOJIOM, a Kako OH,
usmelhy ocranor, ysoheme obpasarna J1ekapCKUX HU3BELITaja OCTBAPUIIO
CYLITUHCKY CBPXy y MOIJNeAy NJOKYMEHTOBamwa MOBpea JIMLA JUILEeHUX
cnobosie, U3BeLITaBaka O TOME U ypefHOr Bohewa W 4yyBamwa JJOKY-
MeHTauuje.
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13. UHdopMHCaHH NPHCTAaHAK H ON0Hjake MEJUIIHHCKE HHTEPBEHIHje

a) Ottwita fipasuna

Cpaxu mauujeHT uMa npaso fa Oyne UH(OPMHCaH O CBOjOj JUjarHO3H,
IIPOTHO3H, WIH NPUPOAHU NPENJIOKEHOT MEJULMHCKOT TPETMaHa

[TpaBo mauujeHTa Ha MH(POPMHUCAHU IPUCTAHAK j€ OCHOBHO IIpaBo. 3a
CBaKy MEJULIMHCKY UHTEPBEHLHjy HEONX0/aH je NMPeTXOAHU HH(MOPMHUCaHH
NpUCTaHAK NalHjeHTa, OCHUM Yy jaCHO NPONHUCAHUM H3y3euuma (XUTHH
Cy4dajeBu 0e3 CBECTH U HeMoCpeaHa OMACHOCT IO JKUBOT).

HHdopmucanu npucTaHak Ha Je4yeme He UCLPIbYje Ce TUME LITO je Ha
odpacuuma MeOULMHCKe NOKYMEHTaluje yHanpej OALITAMIIAHO OIIIITE
odaBeLITEHE O CAPKUHU WIH IUTAT ofipefde Mpomnuca o IpaBuMa NalyjeHaTa
U Oy)XHOCTHMMa jeKapa, Beh yekap Tpeba fa nauujeHTy CaonuTH, OGHOCHO
odjacHu CBe OHO Ha WITa je Jiekap obaBe3aH TOM Ofpendom Mpomuca.

JIvue nuieHo caodoje UMa UCTa NpaBa Ha MH(POPMHUCAHU NMPHUCTAHAK
U ondujame Jieyema Kao U CBaKU JPYTH MalUjeHT.

OO0pasnoxeme U IMpakca:

— 3aKOH 0 nmpaBuMa nanujeHara, wiad 11: ,[TauujeHT uma npaso a of
HaJJIe)KHOT 3PaBCTBEHOT pagHUKa Oi1aroBpemMeHo foduje odaBelTemne,
Koje My je ToTpedHO Kako OW JJOHEeOo OJIYKY J1a MPUCTAaHE WIH He NPU-
CTaHe Ha MpemiokKeHy MeauITuHCKy mepy. // ObaBeltewe U3 cTaBa 1.
OBOT WiaHa odyxBaTa: 1) mMjarHo3y W NMPOTHO3Y DomecTH; 2) KpaTak
OTIHC, IIW/b U KOPUCT Off TPeJi/Io’KeHe MeIUIIMHCKe Mepe, BpeMe Tpajama
u Moryhe nocineguue npefysvmama, OOJHOCHO Helpeny3umama Inpef-
JI0KEHE MEIULIMHCKE Mepe; 3) BPCTy U BepoBaTHOhy moryhux pusuka,
DomHe U Ipyre CIIOPeRHE WU TpajHe mociaenuue; 4) alTepHaTUBHE Me-
TOJe Jieuewa; 5) Moryhe mpoMeHe MallMjeHTOBOT CTama IMOCie Mpemny-
3MMama NpeIoKEHe MEJULIUHCKE MEpe, Kao U MOryhe Hy>KHe IpOMeHe
Yy HauMHY ’KHMBOTA MalujeHaTa; 6) [ejcTBO jJeKoBa U Moryhe crnopenHe
nocsaepuLe Tor fejctsa. // OdaBelITeme Ha/IIeKHU 30PaBCTBEHU PAJHUK
Oy)XaH je ATy ManujeHTy u 0e3 Tpakewa. ODaBeliTemhe Jaje HalIeXHN
30PABCTBEHU PAJHUK YCMEHO W Ha HAUMH KOjH je pa3yMJbUB MallUjeHTy,
Bofiehu payyHa O HEroBoj CTapoCTH, 0dpa3oBawky W €MOIMOHATHOM
CTamy”.

— 3aKOH 0 MpaBMMa nauujeHara (wiaHosu 15-21).

— Oviedo Convention, 4naH 5.

— 3aKkoH O MpaBUMa MalMjeHaTa rapaHTyje MpaBO Ha MpUXBaTake U
ondujame MpeyioKeHNX MeOULIMHCKUX Mepa.
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— CPT ymno3opaBa [1a je juliewme €10007€e CTaTyC, a HE OOpHUIIAlke O]
npaBa Ha ayTOHOMHU]Y.

— Ilpakca 3amTUTHUK rpahaHa: yka3uBao je Ha Ciy4yajeBe Ihe Cy MpH-
TBOpPEHA JIMLla TpeTHpaHa 0e3 odjalmema U MpUCTaHKa.

0) Iociayuiax Gpudasmarnad UpUcianka

Jlexap Mopa nauujeHTy 00jaCHUTH IPUPOLY, CBPXY, PU3HKE U KOPHUCTH
npesioKeHe UHTEPBEHLIMje, yKa3aTh My Ha Moryhe anTrepHaTvBe W IOCIe-
ouue ondujamwa. M3ppuiewe HaBegeHe odasese he jekap y CBaKOM KOHKDET-
HOM CJIy4ajy KOHCTATOBATH y JI€KapPCKOj JOKYMEHTaLUjH.

Pasrosop siexkapa ¥ nanujenTa mopa dUTH Boh)eH Ha HAaUMH KOjH OH pas-
yMe U Y IPUCYCTBY NPEBOJIMOLIA aKO MalHjeHT U JieKap He TOBOPe UCTH je3UK.

IMpucranak ce mnoTBphyje MOTNMCOM TNalUjeHTa y MeIUIIMHCKO]
OOKYMEHTAUWjU WIN APYTUM BEPOINOCTOJHUM HAUYMHOM (aynouo 3allvc, 3a-
MHACHHUK, y3 CBENOKE).

[TpunuKoM HaKHAZHOT yBOhHEemwa CBaKe HOBE MEJULIMHCKE MEpE MOo-
TpebHa je caryaCHOCT MPETXOAHO MH(MOPMUCAHOI NALHUjeHTa, OFHOCHO
IErOBOI CTapaTesba, 3a IPUMEHY KOHKPETHE, IPEITIOKEHE MEpE.

Obpasnoxeme U mpakca:

— CPT 3axTeBa jacHO odjallibere Npe CBake MHTEePBEHIIU]je, MocedHo Kog,

pamHuBUX rpyna.

— 3axkoH 0 MpaBMMa NanujeHarta AeduHuUlle 0daBe3y NOKYMEHTOBamwa

NPUCTAHKA.

— [lpakca u3 peruoHa: mpodiaemMu HACTajy KoJ jesuukux Dapujepa u

Op3or nmpujema nauyjeHaTa U3 NpUTBopa 0e3 aJeKBAaTHOT 00jallkerna.

8) ITpaso Ha ogdujarme meguyuHcke mepe

[MauujeHT KOju je cnocobaH 3a pacyhuBawe UMa MPaBo Ja MPeioKeHy
MEIOULMHCKY MEPY 0n0Hje, 4aKk U y ClIydajy Kaja ce BOME cracasa Wid Of-
p’KaBa HEroB ’KUBOT.

Jlexap je myxaH fa NMalUjeHTy yKaXe Ha NOCIeJUlle BEeroBe OIYKE O
onbujamy NpenyiokeHe MEJULIMHCKE Mepe U Jla 0 TOME Of] MalldjeHTa Npu-
DaBu IUCaHy U3jaBy Koja ce pUIaKe U 4yBa Y MEJULIMHCKOj JOKyMEHTaLUjH.

YKo/IMKO NauujeHT onduje faBame IMUCaHE U3jaBe 0 Of0Hjamy MEIULIUH-
CKe UHTepBeHUUje, 1eKkap he y mpucyCcTBY CBe0Ka O TOME CAUMHUTH CITyXK-
beHy Deneniky, Koja ce Mpusaxke ¥ 4YyBa y MEIULIMHCKOj JOKYMEHTaLUjH.
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1) IIpaso uayujenitia ga ,He 3na”

[TpaBo mauujeHTa Aa ,He 3HA” Mpe[CTaB/ba BaXKaH aclekT ayTOHOMHUje
Y 30PaBCTBEHO]j 3aLUTHUTH.

CBaky nauujeHT uMa IpaBso ja onduje ga Oyne MH(OPMHUCAH O CBOjOj
IVjarHo3y, IPOTHO3H, WIN IPUPOSY NPEMT0KEHOT MEJULIMHCKOT TPDETMaHa,
OCHM aKO OM TaKBO HE3Hame MOIJO a 030UBHO YIPO3H 30PaB/be IPYTHX.
OBoO mpaBO Ce 3aCHMBA Ha MPUHLUIY IOILITOBamba JIMYHOI [NOCTOjaHCTBA H
cobone u3bopa, y3 odaBesy jekapa ja TakBy OAIYKY eBULEHTHPA U IOTBPAU
Ila je mauujeHT duo crocobdaH fa je JoHece CBECHO U MH(POPMHUCAHO.

g) Ilpegy3umarse xuitine MequUUUHCKE Mepe HAg TAUUJEHTIOM KOjU HUje Y
ctuary ga caotwiny Upucianax

Han nauujeHTOM KOju je de3 CBeCcTH WIM U3 IPYTHUX pasjiora HUje y
CTamy fia CAOIIITH CBOj NPUCTaHAK, XUTHA MEIULIUHCKA MEpPa MOXKe Ce Tpef-
y3€TH U 0e3 BeroBor NpHUCTaHKa, O yemy he ce 00aBeCTUTH UYJIAaHOBU YXKe
NOpOAMLIE, YBEK Kaja je To Moryhe.

HaBeseHa MeOMLIMHCKA Mepa y 3APaBCTBEHOj yCTAHOBU CE NMpemy3uma
Ha OCHOBY KOH3W/IMjapHOT Hasasa.

AKO 3aKOHCKM 3aCTyIHHK [€TeTa, OJHOCHO MalWjeHTa JIHUIIEHOT IO-
CJIOBHE CITIOCODHOCTH HHje JOCTYNaH WIH 0fidUja MpeAIoXKeHy XUTHY MeIH-
LUUHCKY MEpPYy, XUTHa MeJULUHCKA Mepa MOXE Ce Mpeny3eTH ako je TO y
Hajb0/bEM HMHTEpECy MalUjeHTa.

AKO ce TOKOM ONEpaTHBHOI 3axBaTa I0jaBU MOTpeda 3a MpOoIIHpeHneM
ONepaTHBHOT 3aXBaTa, KOjU CE HUjeé MOrao MPETIOCTaBUTH, TO MPOIIUPEHE
MOXKe ce 0DaBUTH CaMO aKoO je, Ha OCHOBY IpOLIEHE JOKTOpa MeIULHHE,
OHOCHO OKTOpa CTOMATOJIOTHje KOj! Npesy3umMa Taj 3aXBaT, OH HEOJJI0KHO
noTpebaH.

OO0pasnoxemwe U IMpakca:

— Oviedo Convention (unaH 9): 3pakeHa Bo/ba MalMjeHTa Mopa ce Io-
IITOBATH.

— CPT u Istanbul Protocol: [TocebHo HarnauiaBajy 3Hayaj MOLITOBaHbA
onbujama KOJ IPUTBOPEHHUX JIMLA KaKo DU ce cupeduse 310ynorpede u
MyyYyemna.

— 3aKkoOH O IpaBHMa NauvjeHara, wiaHosu 17 u 18.

— Ilpaxca 3amTuTHUKa rpahana: 3abenexeHU C/ly4yajeBU MPUCHUITHUX
MeIUIMHCKUX Mpolenypa b0e3 MpucTaHka.
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h) Meguyuncka uniiepsenyuja o HAI0Ty cyga

Cyncky Haor ia ce auLe nperjieja Wiv NOOBPrHe MEAULIMHCKOj UHTEP-
BeHIIMjU He ociobaha 3mpaBcTBEHOr pagHWKka odaBe3e MpubdaBibaba MPHU-
CTaHKa.

Jlexap Mo)ke OLOUTH CITpOBOl)eHE NHBA3WBHE MEIULIMHCKE MEPE Ha 0C-
HOBY CYZACKOT HaJjOTa aKO MAalWjeHT C KanaluTeToM OJTyYhBamba TO U3PH-
YUTO 0f0Hja M aKOo IMOCTOjU OMACHOCT 3a HACTylamwe IITeTe [0 HBEroBO
3[IpaBJbe, OCUM y U3y3€THUM CTyyajeBHMa KaJa je 3aKOHOM IpomnucaHa 0da-
Be3a (Ha mpuUMep, TPUCHIHA XOCTHUTATIU3alrja 300T OMAaCHOCTH MO KUBOT
IPYTHX).

Baxxehum nponurcruma je onpeheHo na ce ysumamwy y3opaka OHOIOMKOT
nopeksia ¥ mpefy3uMamy IPyrux MeJULIMHCKUX DAy 110 HAJIOTY cyna (Kkoje
Cy 110 IpaBUIy MEJULIMHCKE HAayKe HEONIXOMAHE pafy aHa/Iu3e U yTBphuBama
YHEHUIIA Y TOCTYIKY), MOXe MPUCTYNUTH U De3 MpUCTaHKa MallljeHTa,
M3y3€eB ako 0u 300r TOra HacTynuia KakBa IITeTa [0 BEroBo 31pasibe. JIekap
MoOpa J[aTu CTPYYHO 00pasnoxewme U AOKYMEHTOBATH pasjore ondujama
y3UMamwa y30paka OM0JIOUIKOT MOPEeKa, OLHOCHO NMpeny3uMata IPYTUX Me-
OULWHCKUX pajlby [0 HAJory Cyla M3 pasjiora HejocTaTka NMpPHUCTaHKa
ManujeHTa.

Jlekap Mopa onduTu crnpoBohewe mperiena WIAM MeIULUHCKe
WHTEpBEHLIMje N0J] YCI0BUMA KOjU 030MJBHO YIPOXKaBajy MEIULIMHCKY €TUKY
(Ha MpUMep, MPUCHIHA aHaMHe3a y TPUCYCTBY NpunagHuka 0e3degHOCHHUX
C1yx0M KOjU 3acTpaulyje nauujeHTa).

Obpasnoxeme ¥ npakca:

— WMA Resolution on Forensic Medical Examinations: Jlekapyu HUCY U3-

BPILMOLM CYACKUX HAJIOra, HEro He3aBUCHU CTPYYHallH.

— CPT je xpUTHKOBAO CiIy4yajese The Cy JeKapy BPIUWIA HHBA3UBHE Mpe-

riese De3 mpucTaHka caMmo 300T CyLCKOT Hajora.

—Uan 141 3akoHMKa O KDUBUYHOM IOCTYIKY (y3MMame y3opaka duo-

JIOIIKOT TOpeKsIa).

— 3awtuTHuK rpahana je mpemopyuyuo (GopmMynucame HHTEPHUX

CMEPHHUIIA 3a MOCTyHame y CAy4dajy CyACKUX Hajora ¥ OofdHjama MpHU-

CTaHKa.

— CPT usBewutaj 3a Cpdujy, 2021: [IpumeheHo je ga ce moHekan jeKkapu

ocehajy odaBesHMM [a ypale MeAMIIMHCKU Tperje]] y3 MPUCYCTBO

NOJIMLYje WIN YaK UHBa3UBHE Mpolefype, Hako Hema nmpuctanka — CPT

je 0BO 03HAUMO Kao HENMPUXBAT/bUBO Mellalke Y MeJULIUHCKY He3aBUC-

HOCT.
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e) Obdasese nexapa

Jlekap je JIMYHO OArOBOpaH 3a MOIUTOBamwe NMPUHLUINA HH(POPMHUCAHOT
npucTaHka. Jlekap Mopa ogduTH cipoBohewme MeIULIMHCKE Mepe Koja HHje
MEIULMHCKY OIpaBJaHa WIH Ha KOjy IalWjeHT C KallallUTeTOM OfITyYHBamba
HUje MPUCTAO.

Jlexap Mopa 0g0UTH [ja CIIPOBOAM ITOCTYIIKE KOjU OY MOITIN IIPELCTaB/baTH
My4Y€eme, HEYOBEYHO WIH MOHWXKaBajyhe NocTyname, 4aK U 110 CyACKOM Ha-
70Ty (Ha mpuMep, npeay3uMare UHBAa3UBHE MeIULIMHCKe UHTEepBeHLIUje De3
MPUCTaHKa MalyjeHTa).

Y cnyyajy ondujama mocrtynama, jJeKap Mopa 00aBeCTUTH HajieXHe
OpraHe U NOKYMEHTOBATH CBE OKOJIHOCTH Y MEJULUHCKO] JOKYMEHTALHjH.

Obpasnoxeme U Mpakca:

— Istanbul Protocol Harnamasa obaBe3dy ofdHjama MOCTyama KOje KpIix
JbyICKa Ipasa.

— CPT wHcucThpa Ha NpodecuoHaTIHOj ayTOHOMUjU U OJTOBOPHOCTHU
neKapa.

— 3aKkoH 0 MpaBHMa MallkjeHaTa mpensuha odaBe3y MOUITOBaka BOJbE
TalMjeHTa U eTHYKUX CTaHgap/a.

) Obasese u 0g1080pHOCTUU PYK080GCTIBA

PyKOBOACTBO MEOULIMHCKE YCTAHOBE MOpa 00e30eIuTH yCioBe U 00yKy
ocodpa 3a MpaBUIHO MpudaB/bake MNPUCTAHKA M KOMYHHUKAUHU]y C
nauujeHTuMa.

PyKkoBOACTBO je OyXHO Ia TMOAOPXH 0cob/be Yy Ciaydajy ondujama
NOCTyNawa CyMPOTHOT €TULIN U MPaBy.

PykoBOACTBO MoOpa YCIOCTaBUTH jacHE HWHTepHe Ipouenype 3a
MOCTyIIawke y ClIydajy CyLCKHUX Halora, Kako 0w ce usdersne 3noynorpede u
ocHrypaia 3aKOHUTOCT U €TUYHOCT MEeJULIMHCKe UHTEePBEHLIUje.

PyKkoBOZICTBO je OATOBOPHO 3a CIpOBOhewe JUCLUIIMHCKOT MOCTyTKa Y
CJly4dajy Kpllewa IpaBa MaluudjeHaTa Wik eTUUKUX CTaHZapna.

Obpasnoxeme ¥ npakca:

— CPT w 3amTuTHUK rpahaHa BULIE MyTa Cy HalallaBald MoTpedy 3a

jaCHUM MHTEPHUM MpoLeAypaMa U egyKkalujom 0codba Kako Ou ce 0Ccu-

Typajo NOLITOBawe MpaBa Ha MHPOPMHUCAHU NPUCTAHAK.

— [Tpakca y CpOuju nokasana je fa HeJoCTaTak egykauuje u mpouenypa

BOJM JI0 MPUTHCAKA Ha jieKape Jja CIPOBOAE MOCTYMKe MHUMO eTHKe U

mpaBa MalujeHara.
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14. Be3uBame nanujeHara

a) Onlwitie HATIOMEHE

BesuBamwe nanujeHaTa npencrasba Mepy KOjom ce ManujeHTy GU3UUKU
OTpaHHYaBa KPETAE.

Be3uBame mnanujeHaTa Ce BpPIIM paju ClIpevyaBawka HENOCpesHe U
030M/bHE OMIACHOCTH Of] BeroBOr camonoBpehuBamwa win nospehusama gpy-
TUX.

BesuBamwe manujeHara ce He BPIUM U3 MEJULMHCKUX pasJiora.

BesuBamwe mauujeHata Mopa OUTH MEOULUHCKU OMPaBLaHO.

BesuBame ce HMKazna Ce He CMe IPUMEBHUBATH KAao BPCTa Ka3He.

BesuBame nanujeHta Mopa OUTH Kpajiba Mepa, aliCoOIyTHO Hy»KHa U ITPO-
NMOpLUHOHAMHA OMACHOCTH KOjy CIpevyaBa, BPEMEHCKH OTpaHHWYEHa Ha
Hajkpahe moryhe Tpajame.

BesuBame mauujeHTa Mopa dUTH MpeLru3HO JOKYMEHTOBAHO.

Jlekap mpe NpuUCTyNama Be3uBawy Mopa 0DaBUTH PasroBOp Ca Malu-
jEHTOM, IPOLIEHUTH PU3UKE, MOKYIIATH Ca TPUMEHOM Mambe PECTPUKTUBHUX
Mepa IomyT BepdasiHe JeecKkanaldje, CMUpDEHBa MeJUKaMEHTHMaA U C11., a
IITO MOpa OUTH NMPELH3HO JOKYMEHTOBAHO.

OO0pasnoxemwe U Mpakca:

— Nelson Mendela Rules (mpaBwia 47 u 82): ®uU3uYKa OorpaHuYema Cy
NI03BOJbEHA CaMO Kao Kpajme CpPelcTBo.

— (CPT/Inf (2021)1 Rev. 2017) 3axteBa ,Step-by-step” MpHUCTyI C
NOKYMEHTOBakeM CBake (ase.

— CPT ussemwraj 3a Cpbujy 2021: Kputuka 390r pyTUHCKOT Be3HBama
nucuniama fe3 MeguIMHCKe MPOLeHe.

— 3awtuTHUK rpahana (HIIM): Y dpojHuM K3BemTajuMa U3 oceTa yKa-
3uBao je Ha noTpedy na ce ode3benu odyka 3OpaBCTBEHUX PAaJHHUKA O
YCJIOBMMA U MIOCTYNKY IPUMEHe Mepe (PU3UYKOT ClTyTaBama Y3HEMHPeE-
HUX TalyjeHarta, Kao U TPeHWH3W Y NIPUMEHU HallpeJHUX TeXHHUKa He-
HaCWIHOT (DU3UYKOT CITyTaBama.

— Nelson Mendela Rules u CPT: UHCUCTUPAjy Ha UHOWUBUAYAIHOj MPO-
LEeHU U MUHHUMAJHOj PECTPUKLIUjH.

0) Zlo360/beHa cpegcilisa 3a 8e3U8ate

Be3uBawe MalMjeHTa y 3APaBCTBEHO] YCTAHOBHM MOpa Ce BPIUUTH
VCK/YYMBO CIIE€LIMjaIM30BaHUM MEIULMHCKUM CPEACTBUMA HAMEHEHUM 3a
0e3benHo dukcupame.
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CpencTBa 3a Be3uBambe MOpajy OMTH AW3ajHUpaHa Aa CIpeye MoBpefe,
omoryhe ocHOBHe (pr3HOIOLIKe TOTPede U JIaKo OTHYLITAHe.

3abpameHo je Be3UBawme y M0JI0Kajy KOjU MOXKE YIPO3UTH IUCAkE WIN
M3a3BaTy 030WpHE MoBpene (Ha MpUMep, Ha CTOMAaKy WIM ca pykama u3a
neba).

Be3uBame nanujeHTa y 34paBCTBEHOj YCTAHOBH C€ HE CMe€ BPIUUTH
MOJIULHjCKUM CpPeCTBUMA MOIMyT MeTaTHUX JUCULIA.

dukcupame jeJHOr eKCTPEMUTETA MalhjeHTa 38 DOTHUYKHU KPEBET je
HE/I03BOJbEHO, jep MOXKe IOBECTH 0 TEIIKHX MOCIeHIa Mo 34PaBibe U KUBOT
nalujexTa.

Obpasnoxeme ¥ npakca:

— Mehynaponuu craHmapau 3adpamyjy ymorpedy cpencraBa 3a

CIyTaBame Koja Cy ,cama 1o cedbu noHwxkasajyha win HonHa" U Hamaxy

Iia ce Opyra CpejicTBa 3a CIyTaBawke KOPUCTe PECTPUKTHUBHO, CaMO y

W3y3eTHUM CJTyyajeBMMa, Kao U Kaja Cy Onaxke MeTrone KOHTpoJsie Beh

OesycneimHo ucrnpodaxe.

— CPT craugapau: ,Jlonuyujcke Tucuue HUCy upuxedaitiouge 3a Mequiut-

CKO sesusdrne”.

— H3Bewraju 3amTuTHUK rpahana: 3adenexeHu Cy CiIy4yajeBd TAE Cy

NalKjeHTH Be3aHU JTUCULaMa caTUMa y DOJTHHULY, IITO je OLemheHo Kao

HEYOBEYHO NOCTyTame.

— Nelson Mendela Rules: ObaBe3a XxymaHe U TPONIOPLMOHAIHE YIIOTpede

Mepa KOHTpOJIe.

— CPT wusBewtaj 3a Cpoujy, 2015: YoueHo je kopulrhewe MeTaTHUX

JYCHLA 33 Be3WBamwe NalujeHTa 3a bonHuuyku kpeset. CPT je To Ha3Bao

,OUUTTIEGHO HEUPUXBATUBUBOM UPAKCOM KOjA UPeJcuiasbad HEXYMAHO U

onuxcasajyhe tociiyiiare”.

8) IIpouegypa se3usatrva

Y cnyyajy na ce Be3uBamwe MalMjeHTa Mpefy3suMa jep je HEeONXOLHO U
HEOIJIO’KHO, M3 OUHITIEIHOT pa3Jiora yCMEpPEHOT Ha CIIpeYaBambe NalujeHTOBOT
camonoBpehuBawa Uinu nospehuBama Opyrux, o Tome mMopa OUTH ogMax
obaBewTeH Jyjekap NCUXHWjaTap, KOju je oDaBesaH Ja OOMaxX OPUCTYOH
nanujeHTy, 0daBu notpedHe OWjarHOCTUUYKE pajfme, YTBPOW OMpPaBIaHOCT
Be3WBawka W Pa3MOTPU Aa AU he eBEeHTYyaJHO NOHETH Mepy (PU3UUKOT
CIyTaBamwa MallkjeHTa BE3UBABEM.

BesuBame nauujeHaTa ce CIpoBOOY HUCK/BYYMBO Off CTpaHe MOoCcedHO 3a
TO 0Oy4YEHHX 3/[paBCTBEHUX PaJHUKA U 3aCHHUBA CE CAMO Ha €TUYKUM U [TpaB-
HUM OKBUDHMA.
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[TpemyseTo Be3uBame NalldjeHTa Koje je D10 HeomxoaHo, 0DaBelITaBakbe
JeKapa MCHUXHjaTpa O TOME, HEroB MPUCTYI NALUJEHTy U HBEroB Hajaas o
OINpaBJAHOCTH BE3MBamba MallijeHTa MOpajy OUTH NIPELU3HO JOKYMEHTOBAHU
¥ 00pa3ioKeH!, Kao ¥ NOTIIHUCAHU OfI CTPAHE JieKapa U APYTHUX 3paBCTBEHUX
paflHAKa KOjH Cy YYECTBOBAIU Y BE3UBAMY.

1) Mepa Qusuukoi ciiyitiasarna Uayujeniiia 6e3usarem

Mepy (u3HuuKor crnyTaBamwa NalUjeHTa Be3UBAKEM JOHOCH UCKIbYUHUBO
JIeKap Icuxujarap.

Onnyka nekapa ncuxujarpa o onpehuBamwy Mepe GU3UUYKOT CITyTaBamba
nauujeHTa Be3uBambeM Mopa OWTH MpPElU3HO JOKyMeHTOBaHa, y3 odpas-
JIOXKeWe pasyiora, MpOLEHEe PU3KMKAa U OYEKUBAHOT Tpajama, TE CBOjepydYHO
NOTIIHCAHA.

Jlexap ncuxujatap je odaBe3aH Aa MalMjeHTa 3a Kora je oApenno Mepy
(pu3nuKor crlyTaBama Be3UBambEM ITperiesia HajMamwe CBaka /1Ba caTta, y3 Ipo-
1eHy notpede 3a HaCTaBKOM Mepe, WTO he Mpeuu3HO NJOKYMEHTOBATH, Y3
0dpasnoxeme passnora, MpoleHe pU3ruKa U 0UeKUBAHOT Tpajaka ¥ CBOjepyyHO
HOTIIUCATH.

[Topen Be3aHOT NauMjeHTa yBeKk Mopa OUTH IPUCYTaH 3paBCTBEHU pal-
HUK.

Tpajame Be3uBama mMopa OMTH MHUHUMAaHO NOTPEDOHO BpeMe, Y3 pe-
IOBHO IIPEUCIIUTHBAa®kE MOTYRhHOCTH peKkuna.

CBaky IpeKu U IIOHOBHO Be3HBame Ce IMOCEDHO JOKyMEHTYyje, Y3
HaBohemwe pasiora.

Mepa ¢usnukor crnyraBama MalHjeHTa BE3UBABEM HUKajla Ce He CMe
KOPUCTUTH WX NPOAY’KaBaTH Kako OU ce KOMIIEH30Ba0 HEJOCTaTaK 0Codsba.

Tokom cripoBohema Mepe (PU3NYKOT CIyTaBama NalkjeHTa Be3nBambeM
mopa dutu obe3deheH cTrasHM HaA30p 3OPABCTBEHOT PAgHUKA y HCTOj
MPOCTOPHjU WIHN Y HEMOCPERHOj DIU3UHMU.

Y mpocTopujy y K0joj ce cipoBoiv Mepa GU3UYKOT CITyTaBaka MaldjeHTa
BE3MBakEM HE CME DUTH [03BOJBEH NPUCTYII JPYTUM NALUjEHTUMA KOjU HUCY
BE€3aHH.

OO0pasnoxeme U mpakca:

— CPT nHCHUCTHDA Ha CTAJIHOM IIPUCYCTBY 0CO0/bA U PENOBHOj NPOLIEHU
NCUXujaTpa.

— Nelson Mendela Rules: 3adpameHo je ayTOMaTCKO WX HEMPONOPLHO-
Ha/IHO BE3HBambe.
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— Cpbuja: CPT v 3aluTUTHUK rpahaHa Cy yKa3uBalu Ja MalujeHTH OUBajy
BE3aHU caTUMa de3 Hafi3opa U MeJULIMHCKe eBalyaluje.

— Mopen cMepHHUIE jefHe 3alafHe eBpoIcke KIMHUKe: ObaBesHO GU-
3UYKO NPUCYCTBO MEJULMHCKE CECTpPe y NMPOCTOPHjU Ca BE3aHUM
NalWjeHTOM, JHEBHUK HaJg30pa Ha CBakux 15 MHUHyTa, mperies MCUxu-
jaTpa Ha JBa carta, CrelyjaJn3oBaHa onpemMa 3a De3denHO pUKCHpamwe.
— CPT jacHo ocyhyje Be3uBame Npep APYTUM NalujeHTHMa.

— Istanbul Protocol 3adpamyje cBaku BUA MOHWKaBajyher nocrynama.
— 3awrTuTHUK rpahana: Ilpumende Ha ,jaBHa" Be3WBama y 3ajeJHUUKUM
DonmHUYKUM codama.

g) Bezusarwe iayujenaitia pagu ciipeuasara Oexcilisd

BesuBamwe manujeHTa pagu cIpedyaBaka HEroBor OEKCTBa M3 3[paB-
CTBEHE yCTAaHOBE HUje JO3BOJLEHO.

[TanujeHT KOju ce Be3aH JIMCHLIaMa CIIPOBOJY y 30PABCTBEHY yCTaHOBY
duhe ocnodoheH ucTux ogMax Mo JOBOHEwY y 30paBCTBEHY YCTAHOBY.

3a pa3nuKy OJ Be3WBama MalujeHaTa Koje ce NMPUMEemYje HUCKbYUYUBO
pany cripevyaBama HernocpenHe U 030UbHe 0aCHOCTH 0f caMonoBpehuBama
nalyjeHTa Wid noBpehuBamwa IPYrux, 0 UYeMy OANYKY NOHOCH JieKap
NCUXHUjaTap y CKIany ca NpaBWIMMa MEeOULMHCKE CTPYKe, Be3UBambe Malu-
jeHTa pafM cIpevyaBama HEroBOr OEKCTBA W3 3/IpaBCTBEHE YCTAaHOBE
npescTaBbaao OU NOAATHO yrpo’kaBamwe Npasa Jula JIMLIEHOTr cl10dofe.
Hawnme, y 3aTBOPCKUM/TIPUTBOPCKUM U MOJTULHjCKUM MPOCTOPHUjaMa JuLa
JIMLIEHA C71000/1e HUCY BE3aHa, OHAa MOTY CI0DOJHO Aa ce kpehy y mpocTopuju
y KOjOj Cy CMEILTEeHa, Ia je HELOMyCTUBO CYNIPOTHO MOCTyNamke MpemMa brma
KaJa Cy MalUjeHTH Y 3APaBCTBEHOj YCTAHOBH.

[Tpobnem omacHOCTH Of DEKCTBAa M3 3APAaBCTBEHE YCTAHOBE MalMjeHTa
NULIEHOT ciodoze Tpedaso Ou fa ce pely MpuCcyCTBOM TPUNagHUKa CIIyK0e
be3denHOCTH WcIpen BpaTa MPOCTOPHUje Y KOjoj ce Hala3u TO JIUle, Kao U
NIOCTaB/bakbeM IpernpeKa 3a NOTEeHIUjalTHO DEKCTBO Kpo3 noctojehe oTBope
(Ha mpuMep, pelieTke Ha MPO30pPUMa).

Obpa3snoxeme U mpakca:

— Nelson Mendela Rules: ObaBe3a XymaHe U MPONOPLHOHAIHE yroTpede
Mepa KOHTpoJIe.

— MelhyHaponuu cra”aapau 3adpamwyjy ynorpedy cpencraBa 3a Cry-
TaBame Koja Cy ,cama 7o cedu Honuxcasdajyha unu 00aHa" W HaMAXy Oa
Cce Apyra CpefiCTBa 3a CIyTaBamke KOPUCTe PeCTPUKTUBHO, CAMO y U3y3eT-
HUM CJIy4YajeBHMa.
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— H3Bemraju 3amTuTHUKA rpahaHa: 3adenexeHu Cy CiaydajeBu rae cy
NaluWjeHTH Be3aHU JTUCULaMa caTUMa y DOJHHULY, IITO je OLEeHheHO Kao
HEYOBEYHO IMOCTYIIAbE.

h) OgiosopHocii pykogogciiiea yciianose

PykoBozncTBO Mopa 0de3denuTH anekBaTHAa MeIULIMHCKA CpelcTBa 3a
BE3MBame, YCIOCTaBUTH IPOLEype 3a PEJOBHO HAAT/Ieame Be3aHUX Malu-
jeHara, opraHu3oBaTé 00yKy 0c00/ba y IPAaBUJIIHOM ¥ XyMaHOM BE3HUBamy.

Y uuspy cpedyaBama MOryhHOCTH DeKCTBa MalyjeHTa JIMLIEHOT c10done
U3 30PaBCTBEHE yCTAHOBE U OTK/Iamama pasjiora 3a BEroBo Be3UBawe, Py-
KOBOJICTBO YCTAHOBE je Y»KHO Jla y MPOCTOpHjaMa y kojuma DopaBe MaluujeHTu
nuuieHu cnobope ode3denu npenpeke koje he oHeMoryhuTu MoTeHIUjaTHO
BexcTBO kpo3 nocrojehe oTBOpe (Ha MpUMep, pelIeTKke Ha TPO30PUMa).

PyKkoBOZICTBO je 0OATOBOPHO 32 KOHTPOJIy ¥ HaA30p MPUMEHE CTaHzapaa
BE3MBama MallljeHTa U PearoBame Ha CBAKO HEMOLITOBAME.

Y cnydajy MHUMAEHTA WIKM NOBpefa NalyjeHaTa TOKOM BE3UBama, py-
KOBOJCTBO MOpa CIPOBECTH MHTEPHY MCTpary W npenyseTd ojrosapajyhe
Mmepe.

OO0pasnoxemwme U mpakca:

— CPT: PykoBOJCTBO CHOCH OATOBOPHOCT 3a ode3dehewe ycioBa Koju
CIIpeYaBajy 3710CTaB/bake.

— 3awtuTHUK rpabhana: Ilpenopyka 3a CmepHuue odyke ocobma u
€BUZEHIINjy CBAKOT Be3UBamba.

15. ITocTtyname y ciay4ajy mrpajka riahy
a) Jepunuyuja u otiwite ogpegoe

[ITpajk rnabhy je HaMepHO U CBECHO Of0Hjame yHOCA XpaHe (U/WIH Tey-
HOCTH) Kao 0DJIMK IIPOTeCTa, U3pasa BOJbe Heclaramwa Uid IPUTHCKA Ha Bila-
CTH WM UHCTUTyLHjE

HITtpajk rnahy Huje mo cedu ncuxujaTpujcku nmopemehaj, Beh cBecHa
OIJIyKa KOja UMa €TUYKE U NTPAaBHE UMIUIMKALUjE.

30paBCTBEHHU PafHULIA MOPajy IIOLITOBATH ayTOHOMH]y TallKjeHTa, OCUM
aKo TOCTOje jaCHHW 0Ka3| 7ia 0coda HHje CrocodHa /1a JOHOCH UH(OpMHUCaHe
olUIyKe (Ha IpUMeEp, y Cllydajy aKyTHE [ICUXOTUYHE EMU30ME).

Obpa3noxeme U mpakca:

— Malta Declaration pasnukyje ,inagosare u3 tipotecitia” on nopemehaja
CBECTH WIH DOJeCTH.
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— CPT ncTHue oy»KHOCT JIieKapa /ia TPOBEepH KamnaluTeT OfyYuBama, alu
Y [la IOLITYje O/idHjame XpaHe.

— 3awTUTHHUK rpahaHa je eBUAEHTHPAO CI1yyajeBe NPUHYAHOT Xpambemha
0e3 npoleHe KanauuTeTa MPUCTaHKa.

0) Obase3a tipoueHe Kauayultieltia 3a 0GLyUusaree

IexxypHH Jekap IOy’aH je a pa3roBapa ca 0codoMm Koja mrpajkyje rmahy
KaKo OM NMPOBEPHUO BEHY OpPHjeHTalujy, CBECT, pasyMeBame MOoCIefula U
CIIOCODHOCT OZTyYHBamba.

YKOJUKO TOCTOjU CyMiba Ha YMameHU KanaluTeT (Ha MpUMep, Aeu-
PHYjyM, ICUXOTUYHU nopeMehaj), moTpedHo je 00aBUTH NICUXUjaTPHjCKU ITpe-
r7en.

CBeyKyImHO MOCTyIamlke, CBE Hajla3e U 3aK/bydKe JeKap Mopa JOKyMEH-
TOBATH.

Obpasnoxeme ¥ npakca:

— Malta Declaration: Tlpomnucyje obaBe3y mpolleHe KamaluTeTa

OLTyYHBamba.

— Istanbul Protocol: Harnauasa [OKyMeHTOBamwbe Pa3roBopa U MeJULINH-

CKOT CTama.

— CPT cranpgapnu: Jlekap mMopa OuTH CHUTypaH [a Oojlyka O Ofdujamy

XpaHe HUje Tocaeauia McuxujaTpujcke HoecTy koja du oHeMoryhumia

CJIODOZIHO OJTyYHBAE.

8) IMowttogare unpopmucanol Upuciianka u ipasa Ha ogéujare reueroa

Axo nuue TuIIeHo ¢10doe Koje WTpajKyje rinahy uMa KanauuTeT oIy-
YHBama U 010Mja MEOULMHCKY WHTEPBEHLIU]jY, 3APaBCTBEHU PAJHUK MOpPa
MOLITOBATH HErOBY OAJIYKY.

[TpucunHO Xpamemwe WIM MeJULMHCKa WHTEepBEeHLHja 0e3 mpHUCcTaHKa
DIO3BOJbEHA j€ CaMO aKo 0coDda HeMa KarauuTeT ja pasyMe U JOHECE OIIIYKY.

Cpaka omnyka 0 0idWjamy MHTEpBEHLMje Mopa OWUTH MOTHHCAHA WU
3adenexeHa y MPUCYCTBY CBEAOKA, Ca jaCHUM OOjallmemeM KOje je maTo
MaluHjeHTy.

Obpasnoxeme U npakca:

— Malta Declaration: ,JTpucunno xparere Upoitiue 80Jbe ciiocodHe ocode je
HEEeUUHO U HEUPUXBATUBUBO” .

— EBpornicku cyn 3a spyncka mpasa (cimydaj Nevmerzhitsky v. Ukraine):
[TpucunHO Xpamewme Oe3 mpoleHe Kamayurteta kpwu wiaH 3 ECHR/
EKJBII.
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— CPT: IlpucunHO Xpawemwe Mopa OUTH Kpajba Mepa, y3 CTPOro Meiu-
LJUHCKO ONpaBame U NOKYMEHTalHjy.

1) [loctayuiarwe U MOHUTUOPUHT

Jlexap je my’kaH 1a peJOBHO MPATH BUTAJIHE (QYHKILIHje U OMIITe CTamke
ocode koja mrpajkyje rnahy, BoOU NeTabHy MEeJULUHCKY JOKYMEHTalujy O
CBAKOM Iperyeny, TeXUHHU, XUApaTalrju U 1adopaTOpHjCKUM TapaMeTpUma,
Kao W Jla mTpajkaya miahy odasemitaBa 0 MEJULIMHCKUM PU3ULMMA U IO-
cieguuama.

MoHuTOpUHT MOpa OUTH CBakOOHEBAH WIK Yyelwhy y CckIafy ca 34paB-
CTBEHUM CTalbEM.

Y ciydajy noropiuama CTama, 1ekap Mopa NpeyIoKUTH XOCTUTATN3aLujy
WIN UHTEH3WBHU HAZ30P.

Obpasnoxeme U npakca:

— Malta Declaration: Harnamasa mpaBo ocode Ha HHGOpPMaLHjy 0 pU-

3ULIMMa.

— CPT : Tpaxu CBakOfHEBHO Npahewe U eBUIEHTHPAKE.

— IMpakca y Cpduju: 3amrTuTHUK rpahaHa je ykasuBao Ha HeaJeKBAaTHO

BOhemwe MeIULMHCKE eBULEHIUje O IUTpajkayuma riuahy.

g) Obase3e y 8e3u ca goxkymeHio8arnem

CBaku mpersiesi, pa3roBOp, MOHUTOPHUHT U OIJTyKa MalldjeHTa MOpPajy
OUTH jaCHO JOKYMEHTOBAHU Y MEIULIMHCKOj JOKYMEHTALH]jH.

[MocedHo mopa duTH 3adenexeHo objalImerme pU3UKa Koje je naTo
MalujeHTy, TpolleHa KanayuTeTa, OJTyka MalujeHTa U eBeHTyaaIHOo O[j0Hjarbe
MOTIMCUBA®ka, KA0 U NPUCYCTBO CBEIOKA IIPU On0OHjamy.

HNokyMeHTalMja Mopa OUTH TOCTYIHA 3@ HA[30p peleBaHTHUX Tena (Ha
npuMmep, 3alITUTHUKA rpahana, HIIM).

Obpasnoxeme U mpakca:

— CPT u Istanbul Protocol: Harnamasajy 3Hauaj npeLu3He MeguliuHCKe
€BUJIEHIIMje 3a 3alITUTY [paBa MalxjeHTa U MpodecHoHaaIHe 0JIT0BOP-
HOCTH JieKkapa.

— Malta Declaration: JJOKyMeHTOBawe je OCHOB MpPO(eCHOHATHOT
NOCTyIawka y Coy4yajeBUMa Tpajka raaby.

h) Ynoia pyxosogciusa ycitianose

PykoBOACTBO ycTaHOBE je OyHO a ode3demu mpouenype u odyKy
ocobspa 3a MOCTyname y Cly4yajeBUMa LITpajka Iahy, omoryhu agexksaTHe



Munom P. Jankosuh, [TocTyname npema NaiMjeHTHMAa JIMIIEHUM C10D07IE ... 107

yCJI0Be 32 MOHUTODPUHT (J1aDopaTopuja, jexajeBd, TPaHCIOPT), Kao U 1a
OPYH MOJPIIKY 0COO/bY Y €TUYKU 3aXTEBHUM CHUTyalljaMa U 3aIUTHUTH UX
0]l TPUTHCAKA Jla CIPOBOJE HEeTHUYHE Mepe.

PykoBoncTBo Mopa capahuBaTtu ca Ha[jIe)KHUM OpraHuMa U TeJluma 3a
NMpEeBEHLU]y Myuema Kako 0u ce oDe3depwno mowmroBawe mehyHapogHUX
CTaHzapna.

OO0pasnoxkemwme U Mpakca:

— CPT: PykoBOACTBO MMa KJby4Hy ysory y obe3dbehuBamy yciosa koju
omoryhaBajy eTHYHy MeIULIMHCKY MPaKCy.

— Malta Declaration: Harnamasa odaBesy 3alITUTe Jiekapa OJ] MpUTHCAaKa
32 HEETUYHO IPUCUITHO XPabEeHe.

— [paxca y Cpduju: 3alITUTHUK rpaaHa je yka3uBao Ha ciydajeBe rae
Cy 3IpaBCTBEHE YCTaHOBe dwie De3 jacHUX Npoueaypa WUIU ONpeMeE 3a
0e3benHo u xymaHo npahemwe wWTpajka rnabhy.

Milo$ R. Jankovié¢
attorney at law in Belgrade

TREATMENT OF DETAINED PATIENTS IN HEALTHCARE INSTITUTIONS
Summary:

The article discusses the obligations of healthcare institutions and medical staff in
situations where they receive a patient deprived of liberty, who is in need of med-
ical care and protection. The author advocates for establishment of standards of
conduct in such situations and presents domestic and international sources and
practices that form the basis for defining these standards.

Key words: patient, healthcare institution, medical ethics, standards for patient
protection, detention
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afiBoKaT y beorpamy*

ITPABO HA IOM U ITPABO HA HMOBHHY ITPEMA
EBPOIICKOJ KOHBEHIIHNJH O JbYJICKHUM ITPABUMA H
YCTABY PEITYB/IMKE CPBHUJE

CaxxeTak:

Y mocTtymnuuma 3a Ucesbee IHla Koje HeMajy BasbaH! MpaBHU OCHOB 3a Kopuinhemwe
CTaHOBA CYZCKa IpaKca yKkasyje Iia ce 3aXTeBH 3a HCe/bere MpefCcTaBbajy U Tymaue
Kao Mellawme y MpaBo Ha JJOM, Kao aKT KOjUM ce ykujga axkTuyka moryhHoct
Kopulrhema MPOCTOpa HAMEHEHOT 3a JKUB/beke (Kao JOM ce NoJipasyMeBa MecTo Ife
je nuLe HaCTakeHO U ca KOjUM MECTOM MMa JOBOJbHY jaky U (PU3UUYKY [TOBE3AHOCT).
HykHO je OLleHUTH Cpa3MEepHOCT ¥ ONPAaBJAHOCT Melllaka [TpaBa Ha OM Ca PaBoM
Ha UMOBHHY, T€ MOTYhHOCT AaTy Cy[y J1a OTBOPEHO W CI0DOIHO BPIIM MPOILEHY
CpasMEepHOCTH CYNPOTCTaB/beHUX HUHTEpeca Ba HOCHOIA IpaBa, CBe TO Mpasnajyhu
JIETUTUMHUM LIMJbEM KOQjU Ce XKeJld TOCTUhH 3alITUTOM HOCHOLA IpaBa Ha oM, a Ha
IITETy HOCHOLIA ITpaBa Ha UMOBHHY, yTBphewmeM MPONOPLUOHATHOCTH MO3UBAkEM
Ha TO Jia je Mellae, OJHOCHO OrpaHUYehe MpaBa Ha UMOBUHY Y CKJIaZly ca CTaHJap-
numa Caseta EBpore.

KipyuHe peyH: npaBo Ha [OLITOBamke OMa, IPaBo Ha UMOBUHY, EBpoIcka KOHBEH-
IJja 3a 3alITUTY JbYyICKUX MpaBa U OCHOBHUX ciodogna, YcraB Penybnuke Cpbuje,
TECT NPONOPLMOHAIHOCTH, NPaBUYHA PaBHOTEXA jaBHOI M IPUBATHOT HMHTEpeca,
CpasMepaH 1IW/b OTPaHUYEHa ITpaBa CBOjUHE IPABOM Ha JOM.

* EnexTpoHcka agpeca aytopa: advokatkosic@gmail.com
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I. YBOo

Ha ocHoBy unaHa 16 craB 2 YcraBa Penydnuke Cpduje onurenpruxsahena
npaBuiaa MehyHapoaHor npaBa U noTBpheHH MehyHaponHU YroBOpH ca-
CTaBHHU Cy [1e0 MpaBHOT mopeTka Pemybnuke CpOuje u HemocpenHo ce
npuMemnyjy. [TotBphenn mehyHaponHu yroBopu mopajy OuTH y ckiagy ca
YcTaBoM.

[To unany 18 Ycrasa Penydnuke CpOuje byncka U MamUHCKa Npasa
3ajeMyeHa YCTAaBOM HEMOCPENHO Ce MPUMEWY]jy. YCTaBOM Ce jemue, U Kao
TakBa, HEMOCPENHO NMPUMEBY]Yy JbyICKAa U MamHHCKAa IpaBa 3ajeMuYcHa
onumTenpuxsaheHnM npaBuIMMa MmehyHapogHor npasa, noTBpheHum mehy-
HapOOHUM YIOBOPHMMA W 3aKOHMMA. 3aKOHOM CE MOXKe NMPOIMUCATH HAaYWH
OCTBapvBama OBHUX MpaBa CaMoO aKo je TO YCTaBOM HU3PUYUTO mpeaBuheHo
WJIY aKo je TO HEOMXOJOHO 33 OCTBAPEHE NOjeSUHOr MpaBa 300T BEroBe Mpu-
pozne, MpU 4yeMmy 3aKOH HU y KOM CJIy4ajy HE CMe [1a YTUUYe Ha CYLUTHHY
3ajemuenor npasa. Oppende o JbyACKUM U MabUHCKUM MPaBHMa Tymaye ce
Yy KOpPHUCT yHarnpehewa BpeIHOCTH AEMOKPATCKOT IPYLITBA, CarjlacCHO BaXKe-
hum MehyHapomHUM CTaHIApAMMA JbYACKHX U MaBbUHCKHUX TpaBa, Kao U
npakcu MehyHapoOHUX MHCTUTYLIHja KOje HaJ3Upy BUX0BO CIpoBOheme.

YcraB Penybnuke Cpduje y wiany 194 cras 5 ompehyje ma 3akonu u
IOPYTH ONIUTH aKkTH NOHeTH y Penybnuuu Cpduju He cMejy OUTH y CynpoT-
HOCTH ca noTepheHuM MehyHapomHHM YyroBopuMa M ONLITENpPUXBaheHUM
npasuwinma MehyHapomHor npasa.

[Tpema unany 8 EBporcke koHBeHIHje,! cBako HMa MPaBO Ha MOIITOBAE
MPUBATHOT ¥ MOPOSUYHOT )XKMUBOTA, [OMA U MPEMUCKE, Te Ce jaBHE BJIACTH
Hehe MelnaTH y Bpliewe OBOT paBa, 0CUM aKo TO HUje y CKIaLy ca 3aKOHOM
Y HEOMXOJHO Y NEMOKPATCKOM JIPYLITBY y UHTEpecy HauuoHanHe de3den-
HOCTH, jaBHe De30emHOCTH WM eKOHOMCKe NOOpPOOWTH 3eMsbe, paiu CIpe-
YyaBamwa Hepefa WIM KpUMHHAIIA, 3aliTUTe 3/IpaBjba WIK Mopasla, WK pagu
3alITUTE IpaBa U c10004a OPYTHX.

[Mpema unany 1 ITporokona 1 y3 KoHBeHUUjy CBako (PHU3UYKO U TPABHO
JYLe UMa MPaBO Ha HEOMETAHO y)KMBAKkE CBOje MMOBHHE. HUKO He MoOxe
OUTH NUIIEeH CBOje UMOBUHE, OCUM Yy jaBHOM HHTEpecy U Moj YCJI0BUMA
npegBuheHUM 3aKOHOM M ONUITUM Hauveauma MehyHapopHor mpasa. Ha-

1 3akoH o patudukaiuju EBporcke KOHBEHIIHje 3a 3aIUTUTY JbYAICKUX MpaBa U OC-
HOBHMX CJ1000a Ca MPOTOKOIUMA ...., Cryncdenu nucti CLIT — MehynapogHu yiogopu, op.
9/2023, 5/2005-ucnp., u Cuyxbenu inachux PC — Mehynapognu yiosopu, op. 12/2010 u
10/2019 (Convention for the Protection of Human Rights and Fundamental Freedoms) —
EBporicka koHBeHIHja win KoHBeHLHja.



110 BPARUY opoj 3/2025

BefleHa ogpenda HU Ha KOjU HAYMH He yTHYe Ha TPaBo P KaBe [a IpUMemyje
3aKOHe Koje cmaTrpa noTpedHuMm fa 6u perynucana kopuirhemwe UMOBUHE Y
CKJagy ca ONIUTHM WHTEpecuma, Wi Aa O0u obe3dDenwia HamiaTy mopesa
WIH IPYTUX JaXOWHA WK Ka3HH.

[TpaBO Ha UMOBHHY HHj€ arcoJlyTHO [IPaBo, jep ra gp)kaBa MOXeE orpa-
HUYUTH NOA ofipeh)eHUM yCIIOBMMA, ajld TaKBO Melllake Jp)KaBe y MpaBo Ha
MMOBHHY Mopa Ja Oyle 3aKOHMTO, /ia [TOCTOjU IIpaBUYHA PaBHOTEXa U Jia
Ip)KaBa TeXH JETUTUMHOM LIW/bY Y jABHOM HMHTEpecy W TO Ha IMPOIMOPLHO-
HaJlaH HayWH, cTaB je EBporckor cyma 3a jeyncka npasa (ECJBIT).2

YcraBuu cyn Penydnuke Cpduje y cBojoj omnyuu3 Hanasu ga y cripoBe-
IEHOM MapHUYHOM MOCTYNKYy HUCY Ouine ode3dbeheHe opgrosapajyhe mpo-
LIeCHO-TIPaBHe rapaHlyje ca CTaHOBHLITA 3aIUTHTE MpaBa Ha MOIUTOBAKE
noma u3 unaHa 8 Koneenuuje. TakaB nponyct no craBy Cyna npencrasrba
pasiior 3a yTBpheme nospene npasa Ha MOLITOBAWE JOMA, T€ YCTaBHU Cy[
yTBphyje na je npecynom AnenauuoHor cysa y beorpagy nospeheno npaso
NOJHOCUTEJbKE YCTaBHE jKajbe Ha MOLITOBalke JoMa U3 unaHa 8 EBporicke
KOHBEHIIYje, NIa je YCTaBHy »kajady yCBOjHUO U OLpesuo fa ce LITeTHe Mocie-
Ovie yTBpheHe moBpene npasa OTKJIOHE MOHULITajeM OCIOpeHe Ipecyie U
NMOHOBHUM OJUTyYMBakeEM O )kajdama CTpaHaka M3jaB/beHUM MPOTHUB MPBO-
creneHe npecyne IIpBor ocHOBHOT cyna y beorpany; YcraBHu cyn yTephyje
Ia je Cyn Oy’KaH Jla OLleHW CPa3MEPHOCT Mellawa U /1a JIU je TAaKBO Mellame
yTEMeJbeHO Ha 3aKOHY U YCMEPEHO Ha MOCTH3ame JIETUTUMHOT LIW/ba, HYXKHO
npuMenyjyhu wian 8 KoHBeHIWje, MOIITO je UCTAKHYT IPUTOBOP MeLlamba
y IPaBO Ha MOIUTOBAaHE JOMA.

[Tpema unany 58 YcraBa Penybnuke CpOuje jeMun ce MUPHO yKUBaHbe
CBOjMHE W JPYI'MX MMOBHUHCKHUX IpaBa CTEYEHUX HA OCHOBY 3akoHa. [IpaBo
CBOjUHE MOXKe OUTH O[ly3€TO WM OIPaHUYEHO CaMO y jaBHOM HHTepecy
yTBpheHOM Ha OCHOBY 3aKOHa, Y3 HaKHafly KOja HE MOXE OUTH HHXKa Off
TpKUIIHE. 3aKOHOM Ce MO)Ke OTPAaHWYWUTH HAUMH Kopulrhewa WMOBHUHE.
Onysumame Wid OTpaHUYelhe UMOBUHE pafivl HaIulaTe nopesa U OpyTux Jax-
OMHa WM Ka3HU [JO3BOJBEHO je CaMo y CKJIaLy Ca 3aKOHOM.

Ia dbu Melawe y MpaBo HAa KMOBUHY JIMLA OWIO OMpaBAaHO, MOTpedHO
je ma je To mpenBuheHO 3aKOHOM (JIETaJIHO), 1a je Y OMIITeM WHTepecy (Je-
TUTUMHO) U Jia MOCTOjU pasyMaH OJHOC MPOMOPLUUOHATHOCTH u3mehy us-

2 hudoc.echr.coe.int/ ECITJb, nmpenmet Bayeler v. Italy 33202/96 on 5. jaHyapa
2000. ropune.

3 Omnyka YcrasHor cyma PenyGnuke Cpduje Yok, 2486/2017 on 26. neriemdpa 2019.
TOIVHE.
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pedyeHe Mepe U Uba KOjH Ce XKeJIU MOCTUNH y 3alUTUTH TpaBa Ha UMOBUHY,
cTaB je BpxoBHoOr kacanuoHor cyzaa.*

[Tpema wiany 40 Ycrasa Penydnuke Cpduje ctaH je Henospenus. Huko
He Moke De3 MUCMeHe ofTyKe cyfa yhu y Tyhu CcTaH WM Ipyre NpoCTopHje
IIPOTUB BOJbE HBUXOBOT ApXKaolla, HUTH Y BUMa BPIUUTH npeTrpec. Jpxanal
CTaHa ¥ Apyre NpOCTOPHje UMa MpaBo [a CaM UM MPEKO CBOTa 3aCTYIHUKA
W y3 jou 1Ba MyHOJIETHA CBeJOKa IMPHUCYCTBYje MpeTpecamy. AKO gpKanall
CTaHa WIH HEeroB 3aCTYyNHUK HUCY MPUCYTHHU, IPeTpecame je JOMyIITeHO y
IIPUCYCTBY [iBa MyHOJIETHa cBefjoka. be3 omnyke cyza, ynasak y Tyhu ctaH
WIN Opyre NMPOCTOpHje, U3y3eTHO U NpeTpecame de3 MpUCyCcTBa CBEAOKA,
TO3BOJBEHH Cy aKO jeé TO HEONXOZHO Paju HENMOCPENHOTr JIMIIema clodome
YYMHHMOLIA KPHUBUUHOT Jlela WIM OTK/Iamawma HEeNocpenHe U 030usbHe
OMAaCHOCTH 3a JbyIe WIM UMOBHHY, Ha HAUWH NpeJBUheH 3aKOHOM.

YsnaH 3 3aKOHa O OCHOBaMa CBOjHHCKO-TIPABHHX OfiHOCA® ompehyje ma
BJIaCHMK MMa IpaBo Jia CBOjy CTBap OPXKH, [1a je KOPUCTHU U [a HBOMe pac-
NoJIaXe, Y rpaHuLama ofpeh)eHUM 3aKOHOM.

[Tpema craBy BpXOBHOI KacalMOHOT Cyja IPaBO CBOjUHE je allCOIYTHO
IIpaBo jep Aenyje mpema CBHMMa, a IOLpasymMeBa U HEOTPAHUUYEHO IIPaBo
Kopuurhema CBOM THTyJapy.5

YcTaB HaBOAY [la 3aKOHU W JIPYTH OMILUTH aKkTH AOHETH y Penybmunm
Cpbuju He cmejy OUTH y CYIIPOTHOCTH ca NOTBpheHUM MehyHapooHUM yro-
BOpHMa M oniutenpuxsaheHUM mpaBuinma mehyHapoaHor npasa. [Toctojehu
3aKOHCKHM OKBUD JlaHaC HeMa aJeKBaTHa pellewma y OKOTHOCTUMA CyIpoT-
CTaB/bEHUX pellewa AaThX y EBPONCKOj KOHBEHLUjU U OHUX CafpXKaHUX y
yCTaBHUM TrapaHiidjama u3 YcraBa Penydnuke Cpduje u mpaBy U3 4iaHa 3
30CIIO. Axo cy cBa mpaBa U odaBe3e M3 KoHBeHUuje duiie nmosHare Ipe
noHouiewa Ycrasa Pernydnuke Cpouje 2006. ropuHe,’” MocTaB/ba Ce MUATAbE
3aIITO Ce JO3BOJIMIIO Aa YCTAaB rapaHTyje MpaBO Ha UMOBHHY Ha HAUYWH U Y
00MMYy Kako je To yTBpheHo, a He MO3Haje MpaBo Ha JOM, KOME MpaBy Ce faje
PeJHOCT.

4 TIpecyma BpxoBHOT KacalHoHOT cyna y mpeamety Pes. 4352/2021 ox 22. Mapta
2023. ropune.

5> 3aKOH 0 OCHOBaMa CBOjUHCKOTpPaBHX omHoca — 300CO, Cryxdenu nuciu COPJ,
Op. 6/80 u 36/90, Caymbdenu nucii CPJ, dp. 29/96 u Cnymodenu inaciux CpoOuje, Op.
115/2005-z1p. 3aKoH.

6 TIpecyma BpxoBHOr KacallMOHOT Cyma y mpenmery Pes. 8698/23 ox 6. ampuia
2023. ropuse.

7 VcraB Penybnuke Cpduje, Crymoenu inachux PC, dp. 98/2006.
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I1. Jedpunucamwe npasa

Ia v je mpaBO CBOjUHE, KAO CTBAPHO MpaBO, HajBUIIA MTpaBHA U ak-
THYKa BJIACT HaJl CTBApH, Ka0 MaTepHjalHOj BPEOJHOCTH, KaKO TO rapaHTyjy
yiaH 58 YcraBa Penydnuke Cpbuje, unan 3 30CIIO, Te cBakako U wiaH 1
[Tpotokona 1 y3 EBponcky KOHBEHUHjy, U Ia JIU, Ka0 TaKBO, MOXe OUTH
OTPaHMUYEHO WIM OAy3€TO, U NMOA KOjUM YCIOBHMA, a ia Ce He Yrpo’kasa
npaBo u3 yiaaHa 1 [Iporokona 1, 0fHOCHO Aa U MPaBo Ha JOM NpeBUheHo
ynaHoM 8 KoHBeHLMje uMa mpeBary?

Hy»XHO je MocTaBUTH MUTake Kako CYyNOBU TyMaue U MPUMEYjy WiaH
8 KonBeH1yje, Te 3a1ITOo Ce UTHOpHUILY ofipehema Koja Cy AaTa Kako y CaMOM
uynany 8, anu u unany 1 IIpotokona 1 y3 KoHBeHuwujy, Te 3adopasmajy
onpehemwe y wiany 32 KoHBeHIHje, Koje Kake Ja Mellawe Jp)KaBe y MpaBo
Ha MMOBMHY Mopa Jia Oyne 3aKOHMTO, [a MOCTOjU NMpaBUYHA paBHOTEXA U
Ia Ip’KaBa TeXKU JIETUTUMHOM LIW/bY y jaBHOM HUHTEpPECY U TO Ha MPOIOPLH-
OHAJIaH HAYMH.

3alITo je OBO MUTAKkE HYXKHO?

[TpeMa unany 8 EBpoIicke KOHBEHLMje, jaBHE BJIAaCTH ce Hehe MelaTH
y BplIEHe MpaBa Ha I0M, OCHM aKo TO HHje y CKIagy Ca 3aKOHOM U HEOI-
XOOHO y JeMOKPATCKOM JPYIITBY y MUHTEpPECYy HallMoOHaIHe 0e3DeqHOCTH,
jaBHE D€30eIHOCTH WIM €KOHOMCKE JOOPOOUTH 3eMJbe, Pafiy ClpeyaBama
HepeJa WK KpUMHUHAJIA, 3alITUTE 34paBiba UM MOpasla, WK Pagy 3allTUTe
Mpasa M c10doJa OpyTrux.

Cam mno cedu, unan 8 KoHBeHUHje je BP0 KOMIUIeKcaH U omeheH
OpOjHUM LIUTHPAHUM YCJIOBUMA, T€ je d priori TPUMeHa TOT TTpaBa y 3alITUTH
KODHUCHHUKA Tyhe UMOBHHE — CTaHa, Ka0 MECTa JKUB/bEHA, IPOU3BOJBHA aKO
HUCY yTBphEHHU yC/I0BY KOjU Cce Ne(UHHULY Y HAaBe[EeHOj oApendu. 3alTuTa
TOT TpaBa Ceé CMaTpa HeONXOoAHOIIhy NeMOKPAaTCKOT APYLITBA.

Kapa ce Beh npuMmemyje unaH 8 Konsenuuje, Hemoryhe je meroBy npu-
MEHY He [O0BECTH HY)XHO y Be3dy ca wiaHoM 1 [Tporokona 1, a ca acnekra
Kousenuuje u unana 194 crasa 4 Ycrasa Penybdnuke Cpduje, jep U Hocunarn
IpaBa Ha UMOBHHY MMa [TPaBO HAa HEOMETAHO Y>KUBAKE CBOje UMOBHHE U HUKO
ra He MOXXE JIMIIUTH HEroBe MMOBUHE, OCHUM y jaBHOM HHTEpecy W IOf
yCJI0BUMa ITpenBUl)eHUM 3aKOHOM U OTLITUM HauesluMa MehyHapoHOr Ipasa.

Y opHOCy Ta [jBa MpaBa — NpaBa Ha MOIUTOBaKkE JOMa, 3aCHOBAHOI CaMO
Ha (paKTUYKOj YMHEHULIY, U [IpaBa Ha UMOBHHY, KOje je 3aCHOBAHO Ha 3a-
KOHY W Ba/baHOM IPaBOM OCHOBY CTHLIama, [OCTaB/ba Ce MpOLEHa CyIl-
POTCTaB/bEHUX MHTEpPECA Ca TeXHOM Ka yCIOCTaB/bakby NPONOPLHOHATIHO-
CTH, Kao U3HyheHOM peliewy, HameTaweM (PAKTUIKOT HaJl TPaBHUM; U3melhy
IBa CpenCcTBa, koja ce BUe Kao IMOrojiHa, ofjadupa ce HaBOOHO OHO Koje je
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Mame YIpoXXeHO, OOHOCHO nospeheno. KoHBeHUMja faje mpaBo Op:KaBy Ja
npuMemyje 3aKOHe Koje cMaTpa noTpedHuMm Ja du perynucana Kkopuurheme
MMOBHHE y CKJIaJy Ca OMNIUTUM MHTepecuma. Jla 1 je ONIUTH UHTEPEC YBEK
Y nojenguHavyHu uHTepec? Cyn Mopa yBeK [a yTBphyje a JiM je MOCTUTHyTa
IpaBMYHa paBHOTeXa M3Mmely omumrer U nojefuHayHor uHTepeca. OcHoBa
DEMOKpPATCKOT JPYLITBA je BlaflaBUHA IpaBa U IpaBHAa CUTYPHOCT. [a nu je
HaMmeTawe (PaKkTUUKe YNHEHULE HaZl IPaBHUM OKOJTHOCTHMA MTpaBHA CUTYP-
HOCT?

Y kopenauuju npasa u3 wiaHa 8 KoHBeHuuje v npasa u3 wiana 1 I1po-
ToKoJa 1 He BUAM ce Hagmoh mpasa U3 4iaHa 8 Koja Ce cTBapa y NMpakcu
CyZnoBa.

Axo 9u ce BpLIM/Ia BpEMEHCKa aHa/lIu3a, IpaBo U3 yiaHa 8 KonseHuuje
YCTAaHOBJBEHO j€ NAHOM HEHOT JOoHOolIewa — 4. HoBemdpa 1950. rogune, a
npaso u3 wiaHa 1 IIpoTtokosna 1, HAKHAHO, YCTAaHOB/LEHO NAHOM yCBajama
[Tporokona 20. mapta 1952. roguse. [IpoTtokon 1 je cTynuo Ha CHary JBe
rofIMHa KacHUje.

BpemeHckuM onpehemeM yCTaHOB/BEHUX ITPaBa MOXKE CE 3aK/by4YUTH Aa
je moHocunal omehuo mpasa U3 wiaHa 8 KoHBeHUUWje HAKHAOHUM Oedu-
HUCalkEM IIpaBa Ha UMOBHHY (MpaBO HEOMETAHOI paclojarawka Kao CyIll-
TUHY [paBa Ha UMOBHHY), a IITO CMaTpam Ia Hy»KHO ynyhyje Ha onpes KoJ
aHa/lM3e W NpUMEHEe IIpaBa Ha IMOLITOBAaWmE J0MA, jep je JIHIIEeHme IpaBa
CBOjHHE OTPAaHUYEHO HE CaMO jaBHUM — OIIITHM MHTEPECOM, HEro U yCJio-
BHMMa ITpeABUhEeHNM 3aKOHOM, y CKIany ca Hauenuma MehyHapopHor npasa;
0BO CE€ MOpa CXBAaTUTH TAKO [ja NPaBO Ha IOIUTOBAmkE OMa MOpPA UMAaTH U
MpaBHy 3aCHOBAHOCT Kao LITO je UMa W MPaBO HA UMOBHHY, Aa OW Ta [Ba
npaBa MorJia OUTH [OBeNeHa y UCTy paBaH.

Yumwenuna je na je YcraBuu cyn Penydnuke CpOuje y HaBeeHOj oftyLuu
u3 2019. roguHed yTBpaKO MoCTOjarke MpaBa Ha IOM HE3aBUCHO OJf TOTA IITO
alUTMKaHT HeMa MPaBHU OCHOB Kopulnhemwa, anyu cMaTpaMm /ia HaBeieHa Of-
JlyKa He OM CMeJa fia IIpefCcTaB/ba U3pas IPaBUIHOT carjieflaBama U TyMauema
npasa u3 EBpoICke KOHBEHLWje U eJIMMUHUCake cTaBa 2 wiaHa 1 [Tporo-
Kosna 1 Koju Aaje 3a MpaBO Op)KaBH [Ja MPUMeEYje 3aKOHe Koje cMaTpa Io-
TpedHuM ma 6u ce perynucano kopuinheme UMOBUHE y CKJIaly €A OMIITHM
vHTepecoM. ONIUITH HMHTEpEC je MOLITOBawme YCTaBa M 3aKOHA, IUTO je
rapaHlyja IpaBHe CUIypHOCTH rpahana Penydivke Cpbuje; y 0BoM CMHCITY,
y NIpU3HamWky IIpaBa Ha IOIITOBAaKkE JOMa MOpa Ce LIEHUTH U 3aKOHUTOCT Te
OpaBuHe (MMajyhu y BUly [ja IOCTOje 3aKOHU KOjH Cy PEryancaay U faHac
perynuuy npaBo cTaHoBawa). OBO 3HauM na He DM OWIO MpaBHE HEW3BEC-

8 Omnyxa YcraBHOT cyna HaBeneHa y (ycHotu Gpoj 3.
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HOCTH WM HECHUTYPHOCTH Y MOIJIefy Tora Kako Ce MpaBO CTUYE, KOPUCTH
Wy rydu. AKO ce HOCwIal IIpaBa Ha IOLITOBAalkE NOMa [03MBa Ha CBOjE
paBo, TO MOpa ,MMaTH” U OArosapajyhe npaso — IIpaBHU OCHOB Ja Ou ce
CYIIpOTCTaBUJIO IIPaBy HAa UMOBHHY. YcTaBHM cyn TBpau fa je ECJbIT y npen-
meTy McCann npoTUB YjeIUlBEeHOI KpabeBCTBA YTBPAUO Jja I'ydUTak noma
NpenCcTaBba Haju3pasuTHjU 0OJIMK Mellama y NMpaBO Ha MOLITOBAKE JOMA,
TE [a je HY>KHO LIEHUTH CPasMEPHOCT U ONPABAAHOCT TaKBOI Mellama U Ja
cynoBH Tpeda a yTBpAE Ja je Mellame OUI0 yTEMEbEHO Ha 3aKOHY U YCMe-
PEHO Ka MMOCTHU3amky JEerUTHUMHOT Uwba. PasyMaH je, HauenHo, OBakaB CTaB
Cyna, anu ocHOBaHO cyMmam Ja Cyn 3abopasba KOHKPETAH Cy4aj, jep ro-
BOPH O IIpaBy Ha MOLITOBAkE JOMA Y CUTyallUjHu Kafia TO IpaBO HEMA HUKa-
KaB ITPaBHU OCHOB, Beh MocToju caMo (pakTUYKa YHHEeHULa HaclIpaM mpasa
Ha UMOBHHY KOje je JIeraJlHO U JIEeTHTUMHO 3aCHOBAHO Ha IIpaBy.

AKO CBaKO MMa IIpaBO Ha HEOMETAHO Y KHBambe CBOjeé UMOBUHE U Jia ra
HUKO HE MOXE JIMUIWTH UMOBHHE, OCUM Y jaBHOM HMHTepecy, [0CTaBsba Ce
nUTame Kako je moryhe HameTawe MPUBATHOI MHTEpeca JIMIA, Koje Cce Mo-
3MBa Ha IIPaBO Ha JIOM Ha OCHOBY (PaKTHUKE CUTyallHje, a8 YUME CE OTPaHH-
YyaBa MpaBO HOCHOLIA ITpaBa Ha UMOBHHY Jla Ty CBOjy UMOBHHY CJII0DOLHO
KODHCTH.

Ha ocHoBy Tymauemwa KoHBeHLM]e, NTUlIaBamke UMOBUHE Moryhe je mog
ogpeheHUM OKOTHOCTHMA, & TO Cy: 3aKOHUTOCT, jaBHU MHTEPEC U MPOIop-
LVOHAJIHOCT y TEXHBHU ONTUMH3alMje 0JHOCA [1Ba IIpaBa. YBEK CE rOBOPHU O
IBa TMpaBa Koja Cy CynpoTCTaB/bEHA, a IUTO 3HAYM Ja oda npasa Tpeda ma
¥Majy CBOjy ITpaBHY 3aCHOBAHOCT, a HE CaMO (PaKTHUKY. Y CyIIPOTCTaB/beHUM
WHTEpecHMa CyJOBH TeXe yCIIOCTaB/balby IIPaBUYHE paBHOTeXe H3Mehy
jaBHOT ¥ IPUBATHOT HHTEpeca—1a Ap)KaBa MPY’KHU 3aLUTUTY TPaKUOLy ITpaBa
Ha JIOM, a Ha TepeT HOCHOLa IpaBa Ha UMOBUHY.

[TpyBaTaH MHTEpEC Tpa)kKHOLA MpaBa Ha AOM HHje U jaBHHU UHTepec. Y
cyxody /iBa IpaBsa Cca pasJIMuUTUM UHTEPECHMa, Cy/l HAMETHYTY IIPONOPLH-
OHAJIHOCT MOpa [ja TEME/bH Ha BJIalaBUHU IpaBa rapaHTOBAHOj WIAHOM 3
YcraBa Penydnuke Cpbuje koja moynBa Ha HEOTY)UBUM JbYICKUM NTPAaBUMa;
OHa Cy Kao TaKBa IIPU3HaTa HOCHOLY ITpaBa Ha UMOBHHY y WlaHy 58 Ycrasa
¥ MOpa My Ce IPY>KUTH 3aKOHOM fe(UHUCAHa 3alITUTa (y YlaHOBUMA 37 U
75 30CIIO); cBe 0BO je, cMaTpaM, y CkJafy ca nmpaBuma u3 wiaHa 1 TIpo-
Tokona 1.

3axTeB 3a UCEJbEE ApXKaolla CTaHa y 00pasiioxemny jeqHe npecyne Amne-
NauMoHOr cyna y beorpany® Tymauu ce kao Mellawme y MPaBO HA JOM Ca

9 Tlpecyma AmenauuoHor cyma y Beorpamy k. 2285/19 ox 19. cenremdpa 2019.
TOJUHE.
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HaMeTaweM odaBese cyay na, npema wiaHy 20 ctaB 3 YcraBa Penydnuke
Cpbuje, Bomu pauyHa 0 MpaBy KOje Cé OTpaHW4aBa, Kao ¥ O BAXKHOCTH CBpXe
OTpaHHUUEHa, Y3 CTaB Ja je OrpaHUYEHE CBOJUHCKUX MpaBa BIaCHUKA CTaHA
OTNPaBLAHO U JJa TUM CTBOPEHUM OTpaHWUYEHEM MpaBa CBOjUHE HUje HapY-
IIeHa HaBOJHA OCET/bMBA pPaBHOTEXa M3Mmely MpaBa Ha JOM JIHLa YHje ce
HCEeJbEmhe TPAKU Y OOHOCY Ha IIPaBO BJIACHUKA.

Ctuye ce yTHcak fa je Cyn Tparao 3a TUM Ja ce usHabhe rie je mama
mreTa, a Beha kopuct. CylITHHA OrpaHUYemha HOCHOIIA TpaBa Ha KMOBUHY
y CYyIPOTCTaB/bEHOj MPONOPLUOHATHOCTH (MPETNOCTaB/baM ONPABLAHOCTH)
je duna na ce odesdenu mpaBo Ha AOM JULY Koje UMa (DAKTHUKY Be3y ca
MECTOM JKUBJbEHA, KOje HeMa OPYTH JOM, The je Hal)eHa U BaXKHOCT CBpXe
OrpaHHuYEema JIETUTUMHOI IIpaBa HOCHOLIA [IpaBa Ha MMOBHHY KOjHu je
yckpaheH y cBoM myHOM 00MMy IpaBa Koje My je, Takohe, rapaHTOBaHO.

[TpaBo Ha MOWITOBaWkE MIPUBATHOT M TOPOLUYHOT KUBOTA, JOMA U IIpe-
MHCKe, KaKo To mpensuba unaH 8 KoHBeHLWje, HUje alCOayTHO MPaBo U He
MOJKe Ce TpUMemUBaTH He3aBUCHO of wiaHa 1 [TpoTokona 1, Te He 1 cmeno
na dynme Ha 1ITETy MpaBa Ha UMOBHUHY. CTaB [Ba LIUTHPAHOT YiaHa HaBOOU
Ila Ce jaBHa BIaCT Hehe MelaTH y BpLIekhe OBOT IIpaBa, OCUM aK0 TO HHje Y
CKJIaZy Cca 3aKOHOM W HEONXOJHO Y IeMOKDPATCKOM OPYLITBY, a pany 3a-
LITUTE TIpaBa U c10004a APYTHUX.

Ynan 1 [IpoTokona 1 ykasyje fa CBAKO MeLIawe jaBHE BIaCTH y MUPHO
yKMBakbe UMOBUHE MOpa OUTH 3aKOHUTO U J1a y TECTYy MPOMOPLHUOHATHOCTH
Y OILITET UHTepeca CyJ HE CMe JOHOCUTH OJUIyKe Ha LITeTy HOCHOLla Ipasa
Ha UMOBHHY.

Ila nu mojam 3aKOHUTOI Mellawma NoJpa3yMeBa YNpaBo YTBphuBamwe
IPaBHOT OCHOBA 3a Kopuurhewe Tyhe UMOBHHE [ja du ce TO /Hlle yonuiTe
MOTJIO TIO3UBATH Ha IIPABO Ha I0M, & HE CaMO MO3UBATH Ha TpajHy (aKTUUKH
BE3y Ca MECTOM )XHBJbEHA, OJHOCHO Ia Ou TUMe cedu MOIJIO CTBOPUTHU
npaBo? Ta akTHyKa YUHEHULA TPajHE (DU3NYKE BE3E Ca MECTOM XKUBJbEHA
CYLITUHCKH 0DECMHUILIbaBa OWJIO KOjU MOCTYIAK 38 UCEJbEHE U CBA Y CTABOM
Y 3aKOHHMMa JlaTa OBjalhema BIaCHUKA CTaHa (MaKko Cy Ta MpaBa pPeryaucaHa
He CaMO HallMOHAJIHUM MPAaBOM, HET0 U caMuMm wiaHoMm 1 IIporokona 1).

OCHOBHO MpaBO HOCHOLIA NTPaBa Ha UMOBUHY je Ia CJIODOJHO KOPUCTH
W pacrojake ca CBOjUM IMPaBOM Yy MyHOM KamalUTeTy, ca JIETUTUMHUM
OUEKUBAKBEM Jia TO NMPaBO Ka0 TaKBO KOPHUCTH U JOOHje MOTpedHy CynCKy
3aIUTUTY Y CJIy4ajy YrpOXKaBamwa WiK nospegne. To cy npasa npusHarta onpen-
6ama 30CIIO, y cknapy ca wiaHoM 58 Ycrasa Penydnuke Cpbuje y nomeny
3aIUTUTE CBOjUHE W Op)KaBHUHE, ajlyd Kao TakBa MPHU3HATA W Mperno3HaTta y
yiany 1 [Tpotokona 1 (He Moke DUTH JTUILIEH CBOje UMOBUHE, OCUM Y jaBHOM
WHTEPECY U MOJ YCJIOBUMA NpeBUl)eHUM 3aKOHOM).
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Ia du nodro mpaBHy 3alUTUTY Of Cyda Y 00MMy KaKo je TO MpPU3HATO
ynaHoM 3 30CIIO, Hocunal npaBa Ha UMOBHHY MOPa JOKa3aTH CBOj IPaBHU
UHTEpEC 1a OM ce KOPUCTHO IpaBoM M3 wiaHa 37 wiu 75 30CIIO, Tj. na je
HOCHJIAL] [TpaBa CBOjUHE WIH Jp)KaBUHE.

Hocunauy nmpasa Ha JOM je BUAHO NPUBWIETOBAH, jep y MOCTYIKY 3a
UCEJbEHE UCTHYE IIPUTOBOP MTO3MBAKEM Ha MPaBO Ha JOM IpeMa wiaHy 8
KoHBeHLMje ¥ Tpy»Ka camo I0Ka3e 0 Be3aHOCTH 3a MPOCTOP — CTaH IAie )KUBH,
na 6u mMy/joj Cyn mpy»>HO 3aLITUTY.

36or yera ce CTUYE yTHCAK fia Ce€ IIPAaBO HAa JOM XKEJIM MPHUKA3aTH Kao
jaue om mpaBa HA UMOBUHY?

TymauewmeM aTOr MpaBa jaCHO je Ia OpXKaBa MMa 00aBe3y Mellawa y
CJlydajy To3MBamka Ha MPaBO Ha JOM Of CTpaHe Ap)kaoua Tyhe uMoBHHE —
CTaHa, aJli UMa U odaBe3y [ja WITUTH JIETUTUMHA NpaBa U ¢J1000fe HocuoLa
npaBa Ha UMOBHHY. [IpkaBa HEMa ITpaBa HAHOCHUTH IUTETY HOCHOILlY Ipasa
Ha MMOBHHY, a TO My YMHHU yIIPaBO OrpaHudYaBajyhu My mpaBa IpaBOM Ha
NOLITOBAKE OMA.

['Ie je mponopLUHOHATHOCT /1B IIpaBa Koja ce He MOry ynopehusaTtu?

[Tpakca cynosa [0BOAM 10 Cykoda IpaBa Ha JJOM U IpaBa Ha UMOBHHY,
Kao HaBOJOHO CyNpOTCTaB/bEHUX IIpaBa, IZ€ je Ipesara Ha OHOM NpBoM. [la
JI1 je ITpaBO BIIaCHHUKA Ha UCEJLEHE YCE/bEHOT JIULA JIETUTUMAH LIW/b Y 3aLUTHTH
YcTaBOoM rapaHToBaHOT ITpaBa U3 4iaHa 58 Ycrasa U unaHa 3 30CIIO, kao u
yiaHa 1 [TpoTokona 1 ¥ y KojoM MepH TO TPaBO CMEe U MOXKe DUTH YTPOXKeHO?

Jla ¥ nosuBame Ap)Kaolia Ap>KaBHe WIM IPUBaTHE UMOBHHE — CTaHa Ha
IIpaBO Ha [IOM, jep je CTaHOBamwe OJ] er3UCTEHLUjalHe BaXHOCTH, jaye o]
NO3MBamba BJIACHHKA CTBADU HA 3alUTUTy HErOBUX CBOjUHCKUX IpaBa, a
Oprkanal CTaHa HeMa OCHOB Kopulrhema, OJHOCHO HEMa 3aKOHUTOCTH H
CaBECHOCTH y ApXKaBUHU (3Ha [la HEMa OCHOB, hyTH, yeka na Oyne TyXeH U
UCTHYE NTPUTOBOP Ja UMa ITPaBo Ha oM)? AKo Apxxanal Tyhe UMOBUHE APXKH
Tyhy MIMOBHHY CBECTaH /la HEMa HUKaKBa 3aKOHOM IIpH3HATa Mpasa, fa JIH
je TaKBO OprKame aKT CaBECHOT IOCTyINama UK aKT U3UIpaBama Ipasa’

Ia 51 je y TecTy IpOoNOpPUHUOHAJHOCTH U MPOLEHE CyIPOTCTAB/bEHUX
MHTEpECa Ped 0 KOHKYPEHLUUWjU ITpaBa U yOIILITE Jia JIX Ta [paBa MOTY OUTH
NOBENEHA y UCTy paBaH?

[TpaBo Ha IOM HUje HU €KOHOMCKO, HU COLIMja/IHO IIPaBO, ajlk je 04H-
IJIE[IHO fla Y IPaKCH Cy[0Ba MMa eJIEMEHTE COLMjaTHOT CTaTyca JIMLa Ha Kora
Ce TO MpaBO OAHOCH U CyJl ra NpU3Haje Ha LITeTy MPUBAaTHUX MHTEpECa HO-
cHoLa IpaBa Ha UMOBHHY. YcKkpahuBameM HOCHOLIA NTpaBa Ha UMOBHHY Ja
KOPHUCTH CBOje MpaBO y MYHOM OOMMY 3D0T MOCTOjaka MpaBa Ha IOM U3
ynaHa 8 KoHBeHUMje cMaTpaM HENpPUXBAT/bUBUM jep Hajuewrhe mocroje
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CYNpOTCTaB/beHa ABa MPUBAaTHa MHTepeca, a wiad 1 IIporokona 1 ykasyje
Ila HUKO HEe MO’Ke OWTH JIUILIEH CBOje HMMOBUHE OCHM Y jaBHOM HHTEpEeCy.

Ila ¥ je mpuBaTaH UHTEpPEC HOCHOLIA TPaBa Ha IOM jaBHU UHTEPEC KaKO
TO oDjammasa uinad 1 [Tporokona 17

ECJBIT y mpecynu u3 1986. rogune' roBopu 0 Hy)KHOCTH IIPOLIEHE PaB-
HOTEXXE, 0JHOCHO MPOTIOPLIMOHATHOCTH y IPOHAIaXewhy MOTOTHOCTU U HYXK-
HOCTH KOJ IaTuX oKoaHoCcTH. Mctu Cyn y omnynu u3 1995. ronune!! cmatpa
Ila HE MOCTOoju oDaBe3a Ap)KaBe HUTHU NPaBO CBAKOTI MOjelHHIIA [a mocenyje
CTaH WIH JIOM 3a cede.

I'ne je cpasmepaH Wb KOju ce Tpeda moctuhu JoHOLIEHEM MpaBUIHE
Y Ha 3aKOHY 3aCHOBaHe MIpecyne y cykoly /iBa MpHUBaTHA UHTEpeca, KOPUC-
HHKa CTaHa Y BIaCHHUKA cTaHa? [la /v je Be3aHOCT Ip)Kaolla CTaHa MpUKa3aHa
Kao jaka, CTBAapHAa U TpajHa MOBE3aHOCT Ca CTAHOM y JOBOJHHOj MEPH JIETH-
TUMHa Jla ce yrpoxasa He camo wiaH 58 Ycrasa PC u unan 3 30CIIO, Beh
u wiaH 1 [TpoTokosna 1 rae cBako (PU3UYKO M MPABHO JiMlle UMA MPABO HA
HEOMETAHO Y)KUBaKEe CBOje UMOBHHE, Te 1a HUKO HE MOKe DUTH JIULIEH CBOje
MMOBHHE, OCUM Y jaBHOM UHTEPECY U MOJ YCI0BUMA NpenBul)eHUM 3aKOHOM
Y ONIUTUM Hauelrma mMehyHaponHor mpasa?

Y cynpotcras/pamy [Ba IpHBaTHA MUHTEPECA € je jaBHU UHTEpeC, Kao
IIPOINKCaHU yCIoB JeduHucaH y wiany 1 cras 1 IIpotokona 1? Hasepena
ompenba [IpoTokosna HM Ha KOjU HAYMH He YyTHYE Ha MpaBO AprKaBe Ja
npuMemyje 3aKoHe Koje cMaTpa noTpedHuM Ja du perynucana Kkopuurhemwe
MMOBHHE Yy CKJIafy ca ONUITHM HHTEpeCcHMa W yCJIOBUMa MPOIMUCAHUM 3a-
KOHOM. A rJie je IpUBaTHU UHTEPEC JIeTUTUMHOL U JIETAJTHOT HOCHOLIa IIpaBa
Ha UMOBHMHY? Jla 1M ¥ OH/OHA UMa NpaBO Ha 3aLITUTY?

BpxoBHM KacauuoHu cyn y mpecynd u3 2020. ropuue!? ykasyje na
YMHBEHHULA J1a je TY’KEHW Oyro BpeMeHa IIPOBE0 y CTaHy cama 3a cede Huje
IOBOJbHA J1a MY C€ II0 TOM OCHOBY M IIpU3HA NpaBo Ha AoM. Cyn mocedHo
W3HOCH J1a je mpema wiaHy 32 KonseHuwuje jeguHo ECJbII HamnexaH na
TyMaud U NpuMewyje oapende KoHBeHLHje, a IITO 3HAYM [a TO HE MOTYy
YHUHUTH JOMahu CyHOBH.

Uctu Cyn y npyrom npenmety u3 2020. rogune’3 ykasyje Ha ompende
HaIlMOHAJTHOT TIPaBa, Tj. 3aKOHA O CTAaHOBaWY KOjU MPOMUCY]je Aa 32 KOPHIL-

10 Tpecyna ECJBII James u gp. apoimius Yjeguwenol xpamesciiea 8793/79 on 21.
ebpyapa 1986. rogune.

11 TIpecyma ECJBII Velosa Barreto tipoinius Iopinyianuje 18072/91 ox 21. HoBembpa
1995. ronune.

12 TIpecyna BpxoBHOT KacamuoHor cyna Pes. 1376/2019 ox 13. mMaja 2020. ronuxe.

13 TIpecyna BpxoBHor kacauuoHor cyzaa Pes. 2912/2020 ox 9. nenembpa 2020. ro-
IVHe.
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heme cTaHa Mopa MOCTOjaTH MPaBHU OCHOB YMMe DU IpXKaial ao JoKase
0 3aKOHUTOCTH CBOj€ Ip’KaBHHE, I0CTOjalby IIPAaBHOT OCHOBA KaKO Cy TO pe-
TyJIMCAlIM 3aKOHU O CTaMOEHUM OJHOCHMA, OJHOCHO O cTaHoBamwy. Cyn
yCBaja PeBU3H]Y, jep CyNOBU HUCY UMaIH y BUAy WwiaH 8 ctaB 1 KoHBeHIIHje
3a 3alUTUTY JbYACKHUX IIpaBa U OCHOBHUX CJ10D0Ma, cMaTpajyhu NpUMeHy OBe
onpende HyXKHOM.

Y okonHOCTHMa Kafa Ccy Hahe [1a je OCHOBaHO Mellake OpKaBe y Heuuja
MMOBHMHCKA IIpaBa, OrPaHUYaBambeM MCTHX, TE [1a je TAKBO OrpaHHYaBambe
3aKOHMTO, a Jja HEMa y HalLlMOHAJHOM IIpaBy PEryJIHCaHO MIPaBO Ha NOM H
CJIy’KH TIO0CTH3alky LKUba KOjU je Y jaABHOM HMHTEpeCy, HY)KHO je U3BPLIUTH
IIpaBUIHY NPOLIEHY IIPUMEHE TaKBe Mepe Koja je MoTpedHa pany NocTH3ama
Wba Y jaBHOM HMHTEpECy MPUMEHOM TecTa MPONOPLUUOHATHOCTH Aa du ce
yTBpAuIa Moryha cpasmepa usmely nsa nmpasa. [IpuBaTHM HHTEpeC HOCHOLIA
npaBa Ha UMOBHMHY Mopa OuTH nospeheH u Tpnertu wrety. [la 14 je TO 003-
BOJBMBO Ca acnekra yjaaHa 154 3akoHa 0 0dIUranMOHUM OJHOCHMA?

Konuko je TecToM nmponopuuoHanMHOCTH Moryhe nponahu npaBU4YHY
paBHOTEXy HM3Mel)y 3axTeBa HOCHOLA [TpaBa Ha JOM y OJHOCY Ha IIpaBoO Ha
MMOBHHY, a Jla HOCUJIal] TpaBa Ha UMOBMHY HHUje oBpeheH y cBOM mpaBy ca
acreKTa HalMOHAaHOT [IpaBa U Npasa npu3Hatux y unady 1 [Tportokona 17

Ynan 1 Ilportokona 1 yTtBphyje na ,mopa fiociiojaitiv 0gHOC CPA3MEPHO-
ctiiu usmelyy yliotipedmenux cpeqgcitiasa u yumwad Koju ce xuenu docwuhu’”. Tpe-
Ma wiaHy 58 YcraBa Penydnuke Cpduje mApaBa jeMUM MUDHO YKUBame
CBOjMHE W APYTUX UMOBUHCKHUX IIpaBa CTEYEHUX HA OCHOBY 3akoHa. [Ipema
ynaHy 3 30CIIO BnacHUK MMa MPaBo Ja CBOjy CTBAp IOPKH, [a je KOPUCTH
U 1a BOME PacloJiaXe y rpaHuliaMma ofpeheHrM 3aKOHOM.

Kaxo nprxaBa casiiafaBa Npo0IeM HECYMIBbUBE NIOBPEJE ITpaBa Ha UMO-
BUHY JlJaBabeM IMPUOPUTETA MpaBy Ha AOM?

YcrtaBHH cy[ y cBOjoj omtyiu u3 2015. roguHe'4 HaBoau /1a je cariacHoO
yiany 16 craB 2 YcraBa Penybnuke Cpduje EBporncka KOHBEHLIMja CaCTaBHU
neo npasHor nopetka Penydnuke Cpduje U fa ce HEOCpeJHO NIpUMERYje,
1a HaJla3| fa Cy PeNOBHU CyIOBH Y CYACKUM MOCTYILMMa SYXXKHH fa ogpende
MEPOJAaBHOT IpaBa IPUMERYjy U TyMaue y CKiIany ca ogpendama EBponcke
KOHBEHLIMje, Kao U [la je TO UAEHTUYHO CTAaHOBUIITE Y MOIJiefy IPUMEHe U
TyMmauewa Jomaher npasa cagpxatno vy npecynu ECJBI1 y npenmery Cian-
K06 upotius Cnosduxe. 3a IpHU3HaBaWme IIpaBa Ha JOM IIpeMa 4jlaHy 8
KonBeHUuje YcTaBHU Cy TyMauH Jia je DUTHO NOCTOjame TPAjHUX U YBPCTUX
BE3a JMlla Ca TUM IPOCTOPOM, a Aa je De3 yTuuaja 3aKOHUTOCT OCHOBA

14 Opnyka YcrasHor cyna Pemydnuke Cpouje Yx. 9495/2013 on 22. okrodpa 2015.
TOJTUHE.
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kopuirhema, a mo3usajyhu ce Ha omnyky ECJbI1 y npeamety Buckley tipottiue
Yjegumwenol xpamescitiea on 22. centemdpa 1996. ronune.

Ia nu gpxasa y noctojehem npaBHOM OKBHPY MOXXe WIM MOpa [a Jie-
BJIBUpA Y CTaBHE U 3aKOHCKe rapaHuuje? Obasesa je op)kaBe Ia MpUMemyje
HOpMe MehyHapoZHOr mpaBa W NpaTH Npakcy EBpomnckor cyzna 3a Jpyncka
npasa, alu Bofehy pauyyHa fa U je orpaHHYeme CBOJUHCKUX ITpaBa Biac-
HUKa CTaHa ONpaBJaHO Y [ia JIM je MOIITOBameM MpaBa Ha JOM HapylleHa
paBHOTEeXa [Ba MpaBa, MoJ NUTAbeM /ia JIH je yoriiTe moryhe yCcrnocTaB/baTH
Y MPaBUTH PABHOTEXKY Ta ABa IpaBa, jeIHOT KOje Ce 3aCHUBA Ha MPAaBHOM
WHTEpecy HoCHola Jja Y)KHMBAa, KOPDUCTH U pacloja)e CBOjUM MpaBOM Ha
MMOBHHY 0€3 HKaKBHX OTpaHHYEHa, Ha 3aKOHOM [JO3BOJ/bEH HAYUH, Y OHOCY
Ha IIpaBo Jpskaola Tyhe MMOBUHE KOjU TPaXXH U 0YEKyje MOLITOBake MpaBa
Ha JI0CTOjaHCTBEH )XHUBOT, jep OM HUCEebemeM U3 Tyher cTaHa y KOME KHBH
IyXe BpeMeHa (jaka KOHTUHYMpaHa MoBe3aHOCT) 0CTao De3 JomMa U 3aBpLINO
Ha YJIMLH, a JIETUTUMHO NPaBo [ja IpKH Tyhy UMOBHHY HEMa, HUTH je UKaja
¥ mokymao crehu. Jla M mpaBo Ha MMOBUHY MOXxe W Tpeda ma dynme
MpeTeXHUje Ol TpaBa Ha MOIUTOBAKE MOPOJIUYHOT U PUBATHOT XUBOTa? [la
JIM MPaBO Ha MMOBUHY W MPaBO HA JOM MOry OUTH YONUITE KOHKYPEHTHA
IpaBa, jep IpHU3HaBamkeM MpaBa Ha JOM OrpaHHWYaBa Ce MpPaBo Ha UMOBUHY ?

Cpako Mewame y npasa 3amruhena wianoMm 1 [Tporokosna 1 mMopa fa
UCIYHHU 3aXTeB Yy IMOIJeAy 3aKOHUTOCTH, OTHOCHO MOpa OUTH y CKIady ca
3akoHOM. To jacHO cTOju y wiaHy 1 —7a HUKO HE MOKe DUTH JIUILEH CBOje
MMOBHWHE, OCUM Y jaBHOM WHTEpecy W MOoJ yCJIOBUMA NMpenBUheHUM 3aKo-
HOM. YCJI0BH Cy, Kake KoHBeH1IMja, npensuleHr 3aKOHOM, a He KOHBEHLIUjOM.
Axo KoHBeHIIMja rOBOpPH O 3aKOHY, TO Ce, NPETIIOCTaB/baM, MUCIH Ha Ha-
LJUOHAJIHU 3aKOH.

[TocTojame 3aKOHUTOCTH CE TyMaud Kao yCKIaheHOCT ca BlIaflaBUHOM
MpaBa, a IITO 3HAaUM U TPaBHY CUTYPHOCT, KOja je yTBpheHa usmaHom 3 YcTaBa
Penybnuke Cpbuje. Haueno 3aKOHUTOCTH NOApPa3syMeBa fa CE MPUMEBY)Y
ofpende yHyTpallber 1pasa Koje Cy JOCTYIHE, IPpeUU3He U NPEJBULOUBE Y
norsjeny CBoje MpPUMEHe, a WITo, cMaTpaM, Aa Tpeda nma Oyzme ca aclexra
ynaHa 58 YcrtaBa Penybnuke CpOduje, wiaHa 3, OOHOCHO unaHa 37 U 75
30CIIO.

Ila 1M je 3aKOHUTO OTPaHWYMUTH MPAaBO Ha UMOBHHY NPAaBOM Ha IOII-
TOBame JOMa CaMo Y3 OKOJTHOCTH TIOCTOjaka TPAjHUX U UBPCTUX BE3a OprKa-
oua tyhe uMmoBuHe? TymauewHrma OBa [Ba Mpasa NPOHaIa3U Ce U3HYHEHO
pelieme 1a TO MOXKe OUTH CaMo aKo je MPOIUCAHO 3aKOHOM, J1a je y jaBHOM
MHTEPEeCy U Jia je yCIoCTaB/beHa MpaBUYHA PaBHOTEXKa U3Mely 1Ba CynpoT-
CTaB/bEHA IIpaBa.
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Jla v je mpaBo Ha UMOBHHY YCJIOB/BEHO Y MOIJIeAy TOra Kako ce Mopa
KOPUCTUTHU?

UYnan 3 30CIIO paje npaBo BIACHUKY Ia CBOJy CTBAp APKH, [a je KOpHU-
CTH U J1a Ca HOM pachojiaxe, y TpaHullama oapeheHum 3akoHOM. YUnaH 1
[Tpotokona 1 HaBooU Ja cBAaKO (PU3UUKO M MPABHO JIMLE UMa MPaBO Ha He-
OMETaHO y)XHMBame CBOje UMOBHHE. Jlakie, HeMa OrpaHUuYema, OCUM OHUX
3akoHOM npepsubhenux. Cako je c1odomaH fa KOPUCTH CBOje MPaBo Ha UMO-
BHHY, CBOjOM OIYKOM fa i1 he KOPUCTUTH CBOjy UMOBHHY, KaZia U Kako.

['me v xaxo je mpoHaheH nmojamMm MpaBUYHE PAaBHOTEXE Yy OrpaHUYEHY
IpaBa Ha UMOBUHY?

Huko He mMoxe DUTH JIMIIEH CBOje UMOBHWHE, OCHM Y OKOJIHOCTHMA Yy
putrpaHoM wiany 3 30CIIO. JIMIIUTH KMOBUHE HUje UCTO IUTO U OTPaHU-
YUTH TpPaBO Ha MMOBHUHY, KaKO CE€ TO MOKylIaBa YUYUHUTH UIAHOM 8
KonseHnuuje u nosohemeM gBa npasa y kopenanujy. CMaTpam Jia cy o[IyKe
CynoBa KOjUMa Ce MHCHUCTHpa Ha MpaBy Ha AOM KOje Ce 3aCHHMBa CaMo Ha
(pakTUYKMM YHMHKBEHHLIAMA, a HE Ha 3aKOHWUTO]j APKaBUHH, KOjUM IIPaBOM Ce
OTpaHHyYaBa MPaBO Ha UMOBHHY, alICOTyTHO HETIPUXBAT/bUBE U NTPELCTABIbAjy
OrpaHHYemE NpaBa Ha UMOBHHY CYNPOTHO yCJIOBMMA IPONHUCAHUM Kako
HallUM YCTaBOM, Tako 4 wiaHoM 1 IIpotokona 1. ITocMaTpaHo ca acnexra
KonseH1Hje, T€ HyKHE NTPETIIOCTAB/bEHE BlIaJlaBUHE [TpaBa, a TAME U IPaBHE
CUTYPHOCTH rpalaHa ¥ NpeSBUAUBOCTH, IIOCTaBJba CE MUTAKBE KAKBY 3AIUTUTY
OCHOBAHO MOTY OYEKHBATH U NOOUTH HOCHOLMW MpaBa Ha UMOBHUHY Kaja ce
npusHaje Behu obMM mMpaBa Ha JOM 3aCHOBAHOT CaMO Ha (PaKTUYKO]j
YHMBEHULH, a HE U 3aKOHUTOj IPXKAaBUHH; MOXKE C€ TYMA4yuTH [ja CE pany o
fraus legis u o yckpahuBamwy 3amTute kako To npensuha Ycras Penybnuke
Cpduje u noctojehu 3aKOHCKH OKBUP.

Anenanuvonu cyn y Beorpamy y mpecymu u3 2019. roguse!> cmarpa
ONpaBJaHUM MEIIalke U OTpaHUYEHe IIPaBa CBOjUHE, Y Cpa3MepH, Koje cMa-
Tpa HY>KHUM y IEMOKPATCKOM APYIITBY, & CXOLHO WiaHy 8 cTtas 2 KoHBEHHjE,
MaKo JIMLE KOje Ce MO3MBa Ha IPaBO Ha IOM HEMa HU jeJaH MHUCMEHHU J0-
KyYMEHT KOjum ce oBiawhyje Ja KOpUCTH HMMOBHHY, OCUM OKOJHOCTHU
MOCTOjamka jake U TpajHe Be3e 3a MpeAMeTHY HelmOKPEeTHOCT.

Y npenmety [IpBor ocHoBHOT cyna y beorpamy us 2025. rogunelé cyn
je I0BepoBao MCKa3y TyKEHOT y MOCTYIIKY HBeroBOT UCE/bEHha U HEMTOCPEIHO
MpUMEHNO WiaH 8 KoHBeHUIHje 3a 3alITUTYy MPaBa, a ITO je CyMPOTHO WiaHy

15 TIpecyna Anenanuonor cyna y beorpamy y mpeamery k. 2285/2019 on 19. cen-
temdpa 2019. rogune.

16 TIpecyma IIpBor ocHoBHOr cyma y beorpamy I1. 9143/22 on 31. janyapa 2025.
TOJIUHE.
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32 KoHBeHUYje (Kako je TO ¥ YTBPAUO BpXOBHU KacallMOHU CyA Y TPEeAMETY
Pes. 1376/2019).'7 Cyn je Hamiao [a je uckas Ty)>KEHOT HCKPEH | jacaH, jep
TY)K€HU TpHU3HAje 1a HeMa YroBop 0 Kopuluhewy cTaHa (Hema 3aKOHUTY
IOpKAaBUHY), MPU3HAaje Ja HUje wiaH JoMahuHCTBa /nvLa KOoMme je CTaH
Iolie/beH, He Jlaje mokase Ja je hkafia MOKyUIao [a Pelld CBOj CTaTyC HeJle-
raJHOT KOPUCHUKA Ha 3aKOHOM ITPONMCAH HaYMH HAKOH HCe/bemha HOCHOLa
CTaHApCKOT MpaBa, Ja HEMa OoKa3 Ja je ctambeHHW opraH 0daBecTHO O
Ycesbehy HOCHOLIA CTaHAPCKOT MpaBa ([JoKa3 HeCcaBeCHOCTH) MpaBnajyhu ce
Ia My TO HUKO HHMKajla HUje pekao na Tpeda na ypanu, fa padyyHH 3a KOMY-
HaJIHEe yCJIyTe W [aHac I1ace Ha JvLe koje ce ucenwio 1960. roguHe U TO
CBECHO ofpkaBajyhu y 3abmynu ApskaBy y Moryiefy TOTa KO je KOPHUCHHUK
CTaHa, CBECHUM TPUKPUBAKHEM OITyUHUX YHIbEHHIIA Ca acreKkTa 3aKoHa O
cTamdeHuM ofHOCcUMa BaxkehuM y KputuuHo Bpeme. TyXeHH ce npasia Aa
3a JKMBOTA HUje CTEKa0 HHWKAKBy HEMOKPETHOCT, HUKOra HUje HacJleguo U
Taj CTaH y KOMe DecrnpaBHO )XUBH je 3a wera jegunu nom. Cyg je, maxie,
TY>XEHOM I10BEPOBA0, CAMO HHJjE jaCHO Y KOMe Jiely —1Ja HEMa UMOBHHE WU
Ia »KUBM Oe3 MpaBHOT OCHOBA CTBOPEHOT IIPUBHUIOM.

Ja Oy nuue koje ce mo3MBa Ha IpaBO Ha JOM TO CBOje IMPaBO MOrao
KODHUCTUTH U U3 Te (paKTUUKE YHIEHULIE CTBApATH 3a cede ImpaBo, HYKHO je
NOCTOjame eJleMeHaTa 3aKOHUTOCTH U CaBECHOCTH y ApXKawy Tyhe UMOBUHE.

[IpaBo cTaHOBawa MPELU3HO je PeryaucaHo 3aKOHOM O CTaMOEHUM
omHOCHMA,'8 oHOCHO 3aKOHOM O cTaHOBamy.!? AKO HEMa 3aKOHHTOT yce-
Jbea, Ka0 OCHOBA 3a JIeTaTHO KopUlIhewe CTaHa, ako HeMa MOTHUCAHOT
yroBopa 0 Kopuurhemwy cTaHa, aKo Ce CBECHO ITPUKPHUBA Jia je Hocuiiall Ipasa
CTaHOBama HamycTyo cTaH 1960. roguHe, a fa HYUje TPaXKEHO ,IPEHOLIEHE”
npaBa CTAaHOBama, jep TO Ty’>KEHU HAaBOAHO HHje 3HAO0, MO3MBake HA MPaBO
Ha JOM KoJ nmocTtojehux camo pakTHYKUX YUHEHHULIA je 3710ynoTpeda OKoJI-
HOCTH KOja Ceé MOopa CMaTpaTH Kao abusus legis (3nmoynorpeda Hopme) U3
unana 8 KouseHuuje.?0

Jla 11 KoZI 0BaKBMX OKOJIHOCTH TaKBO ITPU3HAaBame IIpaBa Ha JOM HEIOo-
cpesHoMm npumeHom KonBeHuuje, a He y3umajyhu y 003up npasuna u
ynyhusamwa Ha peneBanTHe npecyne ECJBII, moxke mat mpeBary HaJi IpaBomM

17 Omtyxa BpxoBHOT KacalHOHOT Cy/a HaBegeHa y GycHoTH 12.

18 3akoH 0 cramBenum onHocuMma, Crymncdenu Liachux CPC, 6p. 12/90, 47/90-ucmp.,
u 50/90 u Cnymdenu inacnux PC, dp. 3/90-ucnp. u 7/90-ucnp.

19 3akoH o craHoBawy, Crymdenu inachux PC, dp. 50/92, 76/92, 84/-ucmp., 33/93,
53/93, 67/93, 46/94-ucnp., 44/95-np. 3akoH, 49/95, 16/97, 46/98, 26/2001, 10/2005-zp.
3axoH, 99/2011 u 104/2016-x1p. 3aKo0H.

20 Bnagumup Bomuuenuh, Taxossana snoyioimpeda iipasa, HOMOC Beorpazm, 1997.
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Ha UMOBHHY npeMa uiaH 1 [IpoTokona 1 Koju mpy:xajy UCTa TpaBa HOCHOLY
npaBa Ha UMOBHHY JlJa HEOMETAHO y)KMBa Y CBOM MpaBy?

Ja nu je npumena 4iaHa 8 KonseHuuje Mmoryha ¥ no3BoJbeHa, a ia Cy[
He BPIIY CTBApHM TECT NPONOPLUOHAIHOCTH, OHOCHO He YTBphyje fa u je
HaMETHYTO OrpaHuyYEeme Npasa Ty kvoua 13 wiana 1 [Iporokosna 1, kao Biac-
HUKa CTaHa, ONpaBJaHO U HYKHO?

3auITo je mpaBo Ty»KeHOT y noctojehum okomHocTUMa duiio ogrosapajyhe
¥ Cpa3MEPHO yrpo)kaBamy IIpaBa BJIaCHHMKA CTaHa, CyJ He Aaje OAroBop, a
IITO Mpecyny YUHU Kao TaKBy HEjaCHOM U MPaBHO HEUCHUTHBOM. Kako je
moryhe fa ce cyn Mella y MpaBo Ha UMOBHUHY TyXKHMOLA, a Jla He YTBphyje
Ha NpaBWIaH HAuMH Ja je TO Mellawe 3aKOHUTO, la MOpa MOCTOjaTH Mpa-
BMYHA PaBHOTEXA U 1a Cyl NOHETOM MPeCcyJOM TeXH JIETUTUMHOM LIUbY y
jaBHOM MHTEpecy ¥ TO Ha MPONOPLHOHANAaH HAUMH, KaKo je TO eUHUCAHO
y mpecynu BpxoBHOT KacaiuoHor cyna Pes. 4352/2013221

Ja 1 ¥ HOocwiay npaBa Ha UMOBHMHY MMa IIpaBa Ha JOCTOjaHCTBEH
KUBOT, jep HEMa Apyre UMOBHHE, a UMa OCHOBAaHO OYEKUBAKE [ja CJIODOAHO
u De3 orpaHuyema BpLIM CBOja IIpaBa y MyHOM KaNalUTETy, HEOMETAHO, Kao
Y MPaBo Aa foduje noTpedHy CyACKY 3aLUTUTY y CUCTEMY BilalaBUHE MPaBa
KOja MoYMBa Ha HEOTYHUBUM JbYyICKUM MPaBUMa?

JIIpxaBa ce Hy>KHO MOpa MeLIaTH, Kako TO mpeaBuha v wiad 8 cras 2
KoHBeH1Mje, a pafy OLIeHEe A JU je M03MBame Ha MPaBoO Ha JOM y CKJIaLy
ca 3aKOHOM, wtutehu npasa U c10done HAa HAYMH KOjUM Ce HHUYHje MpaBo
¥ CJ1000/1a HE CMe YIPO3UTH WIH TOBPEIUTH.

[TpaBo Ha JOM HEMOCPEAHO YIpOKaBa ¥ OrpaHUyaBa MpaBoO HA UMOBUHY
1 300r Tora, cMaTpam, He MOXe Ia dyne KOHKypeHIHja HajjaueM MpaBy Ha
cTBapH, Beh orpaHuueme Koje Mopa Jia TpIH HOCHJIal IpaBa Ha UMOBHHY,
0[] yCJIOBOM Ja MOCTOjU IIPaBHU OCHOB Y HAalJMOHA/IHOM IIPaBy; y CyNnpoT-
HOM, TIPaBO Ha JOM OU OMII0 y KOJTM3UjH Cca 3ajeMYeHUM omniuTenpuxsaheHum
npaBuinMa MehyHapoaHor mpasa, NnoTBpheHuM meh)yHapooHHUM yroBOpUMa
Y 3aKOHMMA, KOjU Ce HETIOCPeJHO MPUMERYjYy KaKo je TO MPOTMUCAHO YIaHOM
18 craB 1 Ycrasa Penydnuke Cpduje. BnacHUK cTBapH, Kao JETUTUMHH HO-
CUjal mpaBa CBOjUHE, OCHOBAHO OueKyje 3alITHUTY Of ApXKaBe y ondpaHu
CBOT YCTaBOM rapaHTOBaHOI ITpaBa y CyACKOM MOCTYIKy. [la du ce gpxanan
Tyhe UMOBHHE YOIIIITe U MOrao NIO3UBAaTH Ha TPaBO Ha JJOM U Jia O Cy[l0BH
MOIJIY TIPUMEBUBATH 4iaH 8 KoHBeHIWje U CBOjUM OfJTyKaMa OrpaHU4YaBaTH
BJIaCHUKA CTBApH, HE MOXKE€ C€ OTPAaHUYMUTH NPaBO HALIMOHAIHUX CyJOBa Aa
pUMeEBYjy HalJMOHAIHO [TPABO y LIU/bY PEryaucama CylIpoOTCTaB/beHUX IPU-
BaTHUX WHTepeca (jep unan 1 I[Tporokona 1 To u mpensuba, a mocToju u
peryyiaTtvBa y HallUOHAJTHOM IIpaBy KOja PeryJuile IpaBo CTaHOBam®a).

21 TIpecyna BpXOBHOT KacaLMOHOT Cy/ia HaBefeHa y GyCcHOTH Opoj 4.
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3alITO NPYKUTH 3aLUTUTY ULy KOje Ce IO3UBa Ha TPaBo Ha JIOM, a HemMa
IPaBHU OCHOB 3a Jp)KaBUHY? 3allTO O BIaCHUK CTaHA MOPAo Aa TpIu Tyhe
MpaBo Ha JOM, a HEMa HUILTA OCUM jake paKTUUKe Be3e ca ogpeheHum npo-
CTOpOM 3a kHuBOT? [la 1 je oDaBesa TpIUbewa IIpaBa Ha JAOM TEpPET KOjH
MoOpa [a CHOCH HOCWIAl NpaBa Ha MMOBHMHY WM JAp)KaBa mopa Hahu
ogrosapajyhu mMexaHusam M CpefCTBa y 3alUTHTH NpaBa Ha [OOM, aKo je Ha
To obaBesyje KonseHUHja, a De3 yrpokaBawa NPUBATHOT UHTEPECA, U Kaja
je To obaBesa Koja ce Mopa IOIUTOBAaTH Ha HAYMH KaKO je TO PEryIHUCaHO
YcraBom Penybnuxe Cpduje.

Pa3nuyuTH Cy acCieKkTH y CUTyaldjy Kajia Cy CypOTCTaB/beHN UHTEPECH
Op)KaBe, Kao HOCHOLA [TpaBa Ha Ap’KaBHy UMOBHUHY, U JIMLA KOje KOPUCTH
TaKBy HMOBHHY, a II03MBa Ce€ Ha MIPaBO Ha IOM, O]l OKOJIHOCTH Kaja je ped
0 ABa npuBaTHa HHTepeca. OrpaHHYaBame IIpaBa CBOjUHE CE ONpaBLaBa
TUME [a HHMje HapylleHa OCeT/bMBa paBHOTEXa W3Mely npaBa Ha JOM H
nmpaBa cBojuHe. UHTepec KopucHUKaA Tyher craHa — JiMla Koje ce Mo3uBa Ha
IIpaBo Ha JJOM je IPEBACXOJHO EKOHOMCKH U COLlMjanaH, €3 MKaKkBor Apyror
MPaBHOT YTEMETbeHa.

CynoBuMa ce Ipenopydyje HeONXOAHOCT CIPOBOhewma TeCTa MPONOPLIH-
OHAJIHOCTH f1a O Ce yCIIOCTaBW/Ia PaBHOTEXKA Ba CyNPOTCTaB/bEHA IpaBa.
Hocunan npaBa Ha JOM HEMa PELIEHO CTaMOEHO NMUTawme, HEMA ApPYTre He-
NIOKPETHOCTH, JIOLIETr je UMOBHUHCKOT CTama, MPOCTOpP y KOME JXHUBH je o[
€r3UCTeHLHja/IHe B)XHOCTH. [IpU3HaBakeM IpaBa Ha JIOM, BIACHHUK CTaHa
— HOCWJIAll [TpaBa CBOjHUHE Kao alCoIyTHOI IIpaBa Ha CTBapH, CE OTpaHUYaBa,
JEP HE MOXKe Jja OPKU, KOPUCTH U pacliojia’ke CBOjOM KIMOBUHOM Ha 3aKOHOM
N03BOJbEH HAUWH; ajly, TUM IIPU3HAKEM IIpaBa Ha JOM BJIIACHUKY C€ HAHOCH
Y MaTepujaiHa IITeTa, jep HoCKIal Npasa Ha oM Hajueurhe Hema HU cpen-
cTBa ja miaha kopuimhewe Tyhe uMoBUHe. Kako MOCTYyNaTH U ako HOCHUIIAL]
MpaBa Ha UMOBUHY HeMa Jpyre UMOBHUHE HEro Te Kojy cyn ontepehyje mpa-
BOM Ha JIoM? Yuje je nMpaBo OH/A BUILE YIPOKEHO U LITAa TECT MPOIOPLHUO-
HaJTHOCTH MOKe pehu y mpoLeHH CynpOTCTaB/beHUX MHTepeca? [la nu cyn
¥MMa noTpedHa 3Hama W BEIUTHHE [a CIPOBOJIU TaKaB TecT, UMajyhu mpo-
nucaHa opnalrhema y faHac Baxehum 3akoHUMaA?

OcHOBaHO cMaTpam [1a je y mocTtojehrumM OKOTHOCTUMA CYPOTCTaB/bEHUX
onpendu KoHBeHLMje U YCTaBHUX U 3aKOHCKUX rapaHLdja, Y HALIMOHATHOM
IIpaBy HY’KHO y TECTY [TPONOPLIMOHATHOCTH LIEHUTH U 3aKOHUTOCT JIp’KaBUHE
JMLA KOje Ce NI03MBajy Ha IPaBo Ha IOM U TUME MOLITOBATH U CTaB 2 4jaHa
1 IlpoToxona 1.

Konuko myTa je MemaH 3akOH O CTaHOBawy (CTaMbeHUM OOHOCHMMA) Y
Wby jacHOT JedWHHCAaka MpaBa HOCWIALA TOT MpaBa Kako Ha CTAHOBUMA
y OPYLITBEHOj CBOjUHH, TAKO ¥ MMPUBATHOj? Y CyNPOTCTaB/bakhy Ba MPHUBATHA
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MHTepeca, HOCUOLa TpaBa Ha JOM U HOCHOLa TpaBa IPUBAaTHE CBOjUHE, KOME
DATH MPENHOCT, ONHOCHO fa U Ip)KaBa CM€ M MOJKE Jila OTpaHH4YaBa IpaBo
CBOjUHE W HAHOCH LITETY BIACHUKY CTaHa, WITUTEhKW HOCKOLIA TPaBa HA JOM
KOjU MMa TpajHy Be3y ca MPOCTOPOM U er3sucCTeHLMjalHy 1oTpedy, a na He
yTBphyje 1 nuTame 3aKOHUTOCTH TE ApPXKaBHHE, OJHOCHO Jia JIU je IpaBo Ha
IOM CTEYEHO y CKJIafly ca 3aKOHOM, Te KaKko, mpuBwieryjyhu Hocuoua npasa
Ha [OM, IPYKUTH IPAaBUYHY 3alITUTY HOCUOLY IIpaBa CBOjHUHE, jep HE MOXe
Ila KOPUCTHU CBOjY UMOBUHY, HUTH MOXKE J1a UMa KOPUCTH Of CBOjeé UMOBHHE
y IYHOM KamamuTeTy, a He MOKe HH Jla OTyhH M0 TPKULIHUM yCJIOBHMa
TaKBy UMOBHHY onrtepeheHy npaBom Ha AOM? AKO IPaBO Ha JOM HHUje al-
COJIYTHO MPaBo, Kako cToju y omnyuu ECJBIT uz 1995. roguue,?? na nu ce
IIpaBO Kao TaKBO MOJKE yOIILITe CTaB/baTH Y KOPeJIalkjy ca IpaBOM Ha UMO-
BUHY U [IPaBO CBAKOI MMaolla IpaBa Ha UMOBHUHY [la HEOMETAHO y>KHBa y
CBOjOj UMOBUHH?

JIpxaBa — CyJ ’Kenu Ja MOCTUTHE JeTMTHMHM UWb Off jaBHOT MHTEpeca
Y 3aLITUTH [IPaBO HOCHOLIA MpaBa Ha JOM HE Ha CONCTBEHW TepeT, Beh Ha
TEPET JPYyror HOCHOLA MpaBa — U TO HOCHOLA IpaBa cBOojuHe. Onpasrama
Cyna ce Hanase y HopMama MehyHaponHor mpaBa, Koje Mopa NMPUMEHUTH,
IITO YCTaB HalaXke, aly CaMO NMPaBWIHUM TyMaueweM onpende 4iaHa 8
Konsenuuje u unana 1 [Ipotokona 1, koje Cy jaCHO yCJIOB/BEHE U OTPaHU-
YyeHe.

YBoheweM TecTa MpONOPLUOHATHOCTH NPWIMKOM OJJTy4MBama O 3aX-
TEBY 3@ MCE/bEHE HEKOT JIMLA U yTBphema cpasMepPHOCTH u3mel)y npasa Ha
IOM U IIpaBa CBOjHHE, OCHOBAHO CMaTpaM fia Cy Ta [iBa IIpaBa JIOBEeHa y
UCTY paBaH, IITO je HENPUXBAT/bBUBO Ca aCleKTa HAallMOHAJIHOT IpaBa H
nocrojeher ypehemwa npasa cBOjUHe.

CBako MMa IpaBO Ha MOLITOBAKE CBOT NMPHUBATHOT U NMOPOAUYHOT JKU-
BOTQ, JOMa U IPEMNHUCKE, a jaBHA BJIACT C€ HE MOXKE MELIATH Y BPLIECHE TOT
npaBa, OCUM aKo HUje y CKJIafy Ca 3aKOHOM WIM pajy 3allTUTe MpaBa U
c1odoza IPYTUX.

Ia v je HaBefeHa ogpenda wiana 8 KonseHuuje uckbyursa’? ['oBopu
Ce 0 MpaBy, ajlu ca [paBOM [p’KaBe Jla Ce Mella Y TO IIpaBo ako OHO HUje y
CKJIafly Cca 3aKOHOM WJIW pafM 3alITUTe MpaBa U c10dona Apyrux. Tu Ipyru
Cy yInpaBO HOCHOLM MpaBa CBOjUHE, KOjU CYy O CBOjUHE NOULIN HA JIETUTH-
MaH U JieTaJlaH HauuH, a TO NPaBO UM Ce OrpaHuyYaBa. AKO HEMa 3aKOHUTO-
CTH Ip’KaBUHE JIMIIA KOje Ce M03MBa Ha MPaBO Ha JOM, JIETUTUMHO je IIPaBo
Op)KaBe [ja IITHUTH IIpaBO HOCUOLIA CBOjHHE, jep je Ha To odaBesyje U unaH 1
[Tporoxona 1 xoju yTBphyje na cBako (PU3UYKO U IMPABHO JIMLle UMa IIPaBO

22 TIpecyna ECJbII HaBeneHa y dycHoTH Gpoj 11.



JoBuna Kocuh, ITpaBo Ha oM U IIpaBO Ha UMOBUHY ITpemMa EBPONCKOj KOHBEHLU]H. . 125

Ha HEOMETaHO y)XHMBame CBOje HMOBHHE, Te Ja HUKO HE MOXE OUTH JHUIIeH
CBOje UIMOBHHE, OCHM y jaBHOM HMHTepecy U MO yCJIOBUMA NMpenBueHuM
3aKOHOM M OMNUITUM Haueauma MehyHapomHor mpasa; nMpu ToM ce ymyhyje
Ha [paBO CBaKe JpKaBe la NIpUMemYyje 3aKOHe KOje cMaTpa MOoTpedHUM fa
Ou perynucana kopuinheme UMOBHHE y CKJIa[y Ca OIIUTUM UHTEPECOM WIH
na dum obesdenuna HaIIATy MOpe3a WIK APYTUX AaxOMHa win kasHU. Huko
He MO)Ke OUTH NHILEeH CBOje UMOBHUHE, HUKO My TO NMPaBO HE MOXKEe OJTy3€eTH,
OTPAaHUYMTU WIH YCJIOBUTH, OCUM Y jaBHOM HHTEpPecy.

Ia du Meliame y NIpaBo HA UMOBHUHY OWJIO ONMpaBAaHO, NOTPedHO je na
je mpenBuheHo 3aKOHOM (JIeTaTHO), [ je y ONIITEM UHTepecy (JIETUTUMHO),
Te J1a je pa3yMHO ¥ NMPONOPLHOHAIHO. [IpUHIIMIH 3aKOHUTOCTH U JIETUTHM-
HOCTH TpencTaB/bajy (OpMalHU yCJIOB 3a OTpaHUYEHhe OCHOBHUX IpaBa
rpahasna.

[To3uBame TY)KEHUX y MapHUYHUM NOCTYNLIMMA 33 UCEbEHE Ha MPaBO
Ha IOM jep UMajy OCTBapeHe TpajHe Be3e KOHTUHYUTETOM JKHBJbeHha HEe MOXKe
cé CMaTpaTH OBO/BHUM 3a OTpaHHYele NpaBa Ha UMOBHHY W3 ujaHa 58
YcraBa Penybnuke Cpouje, anu u uiaHa 1 IIpotokona 1 koju rapaHTyje na
CBaKO (pM3MUYKO W MPABHO JIMIlE UMa IPaBO HA HEOMETAHO y)KMBawe CBOje
MMOBHHE, [1a HUKO HE MO)XE OWTH JIMIIEH CBOje UMOBHHE, OCHM Y jaBHOM
WHTEPeCcy U IMOoJ yCJI0BHMa MpeaBuheHUM 3aKOHOM; YTBpheHo MpaBo HU Ha
KOjU HAYWH He yTUYe Ha MPaBo Ip)KaBe 1a TPpUMeyje 3aKoHe Koje cMaTpa
notpedHUM fa Hu perynucana kopuirhewe KMOBHHe. TO 3Ha4M a Ce MPOCTO
NO3UBamke Ha MTPaBO Ha JJOM, a 0e3 OlLleHe 3aKOHUTOCTH APXKAaBUHE KOPUCHUKA
Tyhe UMOBUHE, MOpa CMATPaTH HY>XHUM U 00aBe3HUM y OYEeKHBaby HOCH-
olla MpaBa Ha UMOBUHY Ja he [oOUTH 3aLUTUTY KOja My je rapaHTOBaHa Kako
onpendama Ycrasa Penybnuke Cpduje, jep OCHOBAHO CMaTtpa 1a My AprKaBa
mopa 0de30equTH mMpaBHY CUTYPHOCT W 3alITUTY, TaKO U ogpendom 4iaHa 1
[TpoTtokona 1.

UYnan 8 KoHBEHLIMje TOBOPH [ia JIMLE UMa IPAaBO HA JIOM, a HE TOBOpPHU
KO TO NMpaBO Mopa fAa 0de3denu; OHO He CMe fa Dyne Ha LITETy HOCHOLA
MpaBa Ha UMOBUHY (M OH MMa rapaHuuje y uCToM 0DMMY Ha CBOje MpPaBo
KOje je CTeKao Ha JierajaH Y JIeTMTUMaH HauMH), @ HOCWIall IIpaBa Ha IOM
¥Ma camo (pU3WYKU Be3y ca MPOCTOPOM TIe )KHUBH, a Jla Cce He YTBphyje
MOCTOjare MPaBHOT OCHOBA, T€ TO MPABO HE MOXKe OUTH d priori MPU3HABAHO.

OBa pasmaTpama UMajy CBOjy MOCedHY TEKMHY UMajyhy y BULY 3aKOH
0 HAlIHOHAJTU3AIMjH HajaMHHX 3rpaja U rpaheBUHCKOT 3€MJBHIITA,%3 ca CBUM
HBETOBUM NOCTeANLIaMa, YBoheme ONIITeHapOAHe UMOBHHE YcTaBoM U3 1946.

23 3aKOH O HAUMOHAIW3AUMjM HajaMHHUX 3rpaga ¥ rpal)eBUHCKOT 3€MJBHIITA,
Cnymbenu nucta ®HPJ, 6p. 52/58... 30/67.
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TOIVHE, Te APYILITBEHE CBOjuHE YcTaBoM U3 1963. rogune, Kao jeTMHCTBEHOT
o0uKa CBOjUHE KOjU Ipunaja OPYLITBY Kao LEJIWUHU U ynoTrpedrpasa ce y
WHTEepecy IPYyLITBa, 3aKOH O CTAMOEHUM OJHOCHMA KOjH je y BHUILIE HaBpara
MEmaH U KOjU je peryimcao npaBo CTaHOBama HOCHOLIA CTAHAPCKOI IpaBa
Kao U YJIaHOBa Herosor JoMahuHCTBa, ca jacHo yTBpheHUM mpaBUMa U 00a-
B€3aMa KOJi HacTynamwa OKOJHOCTH O] 3Hauaja 3a Kopuurhewe craHoBa (Te
29. jyna 1973. ronvHe Kao AaTymMa Ba)XKHOT Y MOIJIefy CTULalka CBOjCTBA HO-
CHOLIa CTAaHAPCKOT TIpaBa), 3aKOH O CTAHOBamwY,** KOjH YBOJIH MPABO HA OTKYII
CTaHa OJ CTpaHe HOCHOLla CTAaHAPCKOT MpaBa (CXOAHO wiaHOBMMa 16 u 17),
Te 3aKkoH 0 Bpahaty ofy3eTe UMOBHHE H obemteherwy?® u mpuMapHe obaBese
Ip’KaBe Aa 0y3eTy UMOBHHY BpaTH y HAaTypH (CXOOHO 4iaHy §).

ITI. 3axpyuak

Axo he ce cynoBH NpUOPUTETHO DAaBUTH IIPaBOM Ha IOM Y OJHOCY Ha
MpaBO Ha UMOBHHY, jep UX Ha TO odaBe3yje unaH 18 craB 2 YcraBa Pemy-
Onuke Cpbuje u unaH 8 EBporicke KOHBEHLMje O JbYACKUM IIpaBUMa U OC-
HOBHMM cj1000[jlamMa — KOJi MPUMEHE HaBeleHOr 4yiaHa KoHBeHUuje Mopajy
HY’KHO UMaTH y Buny u unaH 1 [Ipotokona 1 koju, umajyhu y suny speme
DOHOLIEHA U YCBajamwa, CMaTpa fa Tpeda na npefcTasB/ba KOPEKTUB YTBpheHor
npasa y uiaHy 8 KoHBeHIHje, jep HUKO HE MOXKE OWUTH JIMILEH CBOje UMO-
BUHE, jep UMa TPaBO HAa HEOMETAHO y)KHUBamwe UcTe. Kako TyMayuTH Heome-
TaHO y’KHMBame, HEro yrnpaBo Ha HaUYMH Kako je TO Ae(UHUCAHO Y YaaHy 3
30CIIO, pa opXH, KOPUCTH U pacloNaXxe, y rpaHMLIama 3aKkoHa, a IITO je
CBe y CKiapy ca ctaBoM 2 ynaHa 1 IIporokona 1. Y gaHammem MO3UTHBHOM
npaBy Penybnuke Cpduje HeMa orpaHHUY€ema TpaBa CBOjUHE HETOKPETHOCTH
— cTtaHoBa. Hocunan npaBa Ha UMOBHHY MOXKe OUTH JIULIEH, HE OTPAaHUYEH,
ajy y jaBHOM HHTEpPECY, MOJ YCJIOBHMAa IPOIMCAHUM 3aKOHOM U Y CKIany
ca HauenuMa MmehyHapomHOr NpaBa. YCBajameM IPUroBOpa Ha MOCTOjame
IpaBa Ha IOM HOCHWJIAll [paBa Ha UMOBHUHY CE€ OrpaHH4YaBa y CBOM IIpaBy.
Ila nu je mpaBo Ha #OM ayTOHOMHHU KoHUenT nmpaxce ECJBII 3acHOBaH Ha
DOBOJBHO jaKUM U TPajHUM Be3ama ca ofpeheHuM IpoCTOPOM KOjU Ce KOpHU-
CTH 32 KMBOT He 3HAUH [a APKaBe IPUMEHOM CBOjUX HALlMOHAJIHUX 3aKOHA
pacmnpase U pelle MPaBHU OCHOB Kopulrhewa Tyhe UMOBHHE U TUME 00e-
30ene BnafaBUHy IIpaBa ¥ OCTBApeme LIUbeBa JeMOKpaTcKor ApyumTsa. Cyn,
CcMaTpam, Mopa Jla BOOU payyHa M O yCTAaBHUM rapaHudjama W3 wiaHa 32
ctaB 1 YcraBa u unana 58 YcraBa Penydnuke CpOuje jep orpaHnyeme npasa

24 3akoH o craHoBawy, Crymdenu inaciux PC, op. 50/92 ... 99/2011.
25 3akoH 0 Bpahamwy omysere uMoBHHE W obemrehewy, Cuysdenu inaciux PC, op.
72/2011 ... 153/2020.
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Ha UMOBHHY MOXe OUTH caMO Y OHOM 0OMMY HEOIXOJHOM fa Ce yCTaBHa
CBpXa OrpaHHYea 3aJ0BOJbH D€3 3agupama y CyIITHHY 3ajeMUEHOT IpaBa.
YnaHoM 8 KoHBeHIMje AUPEKTHO CE yIpoXKaBa IpaBO Ha UMOBHUHY rapaHTO-
BaHO He camo wiaHoM 1 IIpoTtokona 1, Beh u unanom 58 Ycrasa Penybnuke
Cpduje y Be3u wiana 3, 37 u 75 30CIIO. Ynan 20 cras 3 YcraBa Penydnuke
Cpbuje nedunHuIle fa Cy MpU OrpaHUYaBamwy JbYICKUX U MalbUHCKUX [1paBa,
CBU [P)KaBHU OpPraHH, a HAPOUUTO CYAOBH, OY)XKHHU J1a BOLE padyyHa O Cyll-
THUHU IpaBa Koje ce OrpaHHyaBa, BA)KHOCTH CBPXE OrpaHUuYEwa, IPUPOIHU U
00MMy OrpaHHUYEHa, OJHOCY OTPaHHYEHA Ca CBPXOM OIpaHHYEHA U 0 TOME
Iia JIU TIOCTOjU HAUMH Jja Cé CBpPXa OrpaHHWYera MOCTUTHE MakUM OTpaHMU-
yeweM Mpasa. [Ipu3HaBameM Mpasa Ha MOLITOBAaWkE AOMa, KOje IpaBo Kao
TAaKBO HEMa CBOje YCTaBHO ofpeheme, cTaB/ba Ce Y NPUBUIETOBAH 10JI0XKa]
usHay YcraBa Penydnuke Cpbuje, yrpokaBambeM YCTaBHUX ITpaBa HOCHOLA
nmpaBa Ha UMOBHHY. CMaTpam Ja je CBe OBO Pasjior Aa Ce MPWINKOM IpHU-
meHe wiaHa 8 KoHBeHuuje nmpaBa u3 wiaHa 1 I[Iporokosna 1 mpaBumHO Ty-
maue, jep KoHBeHIMja HABOIOU [la je YKHBAKE UMOBUHE HEOTPAHUUYEHO U
mopa dutu HeomeTaHo. [IprM3HaBameM MpaBa HA MOIUTOBAWE JOMAa Npen-
CTaB/ba CaMy Herauujy NpyU3HATOr NpaBa Ha UMOBHHY.

Jovica Kosi¢
attorney at law in Belgrade

THE RIGHT TO HOME AND THE RIGHTS TO PROPERTY UNDER
EUROPEAN CONVENTION ON HUMAN RIGHTS AND THE CONSTITUTION
OF THE REPUBIC OF SERBIA

Summary:

The paper analyses the right to a home compared to the property rights, and the
challenge it represents for the national legal system. The author submits that the
courts fail to recognize that property rights, as the highest level of rights on real
estate cannot be limited with an unjustified claim of a right to a home made by an
unlawful holder of property. The right to a home can only be given to a lawful
holder of property, and only if the proportionality test weights it over the property
rights. Failing to conduct the proportionality test, the courts justify the unlawful
claim of the right to a home simply by referring to Article 8 of the Convention for
the Protecion of Human Rights and Fundamental Freedoms, unlawfully ignoring
the provisions of Article 1 of Protocol 1 to the Convention, as well as Articles 32,
Paragraph 1, and Article 58 of the Constitution of the Republic of Serbia, thus
failing to take into account the essence of the property rights that they restrict by
doing so.

Key words: right to respect of private life and family life, protection of property,
proportionality test, right to a home
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BEIITAYKA UHTEJITUTEHIIHJA

CaxxeTak:

Pap uctpaxyje nydoke rpancdopmanuje koje BelTauka uHTeaurennuja (BH) ynocu
y 00y1acT KpUBUYHOT NpaBa. ¥ yBOAHOM feny obpaheHe cy neduHULMje U TOjMOBU
BH, ca ocBpTOM Ha MAIIWHCKO y4Yeke U NMpeABUAUBY npaBay. HopMaTuBHU OKBUD
aHa/lu3upa MpaBHe U3a30Be U peryjaTopHe NMPUCTyIe Ha MelyHapomZHOM W HalWo-
HaJTHOM HHUBOY, YKbydyjyhu peneBaHTHe mokymeHTe EBpomcke yHHje (y Tamem
texcTy: EY) u nomahe nponuce. MctakHyT je HemocraTak cBeodyXBaTHE U KOHKPETHe
perynaunuje, kao 4 norpeda 3a MpaBOBpeMEHUM U ycKkiaheHUM HoOpMmama. Y feny o
npumeHy BU y kpuBUUHOM NpaBy, pa3mMaTpajy ce ajaTy KOju ce KOpPUCTe Y UCTparama,
NpOLIEHH pU3MKa U penBuhaky KpUMHUHAIHOT [TOHALIaka. YKa3yje ce Ha MO3UTHBHE
edekre y eUKacHOCTH M Op3UHHU NOCTyNaka, ajii U Ha Moryhe mospene mpasa
okpuBbeHUX U TrpahaHa. IToceban cermenT je nmocsehen 3nmoynorpedu BU y cBpxy
W3Bpllewha KPUBUYHUX Jeia — off deepfake TeXHOOTHje B0 ayTOMaTH30BaHUX cajdep
Harnaja — ¥ ykasyje Ha notpedy HOBMX 001MKa KpUBUYHONPaBHe 3amrTuTe. Ha kpajy,
aHanmu3upajy ce mpenHocTy (Beha edUKACHOCT, MPEIU3HOCT, ylTena pecypca) u
HeJocTaly (HeLocTaTak TPAaHCIaPeHTHOCTH aJiTOprUTamMa, AUCKpUMUHALYja, ToBpesa
npaBa Ha NMpaBUYHO cyhewe) npumeHe B y KpUBUUHONIPABHOM CHUCTEMY, Y3 I103UB
Ha OITpe3 ¥ pa3B0j eTUUKOI U IPaBHOT OKBUPA.

KipyuHe peun: BelITauka UHTEJIUI€HLIWja, KDUBUYHO IIPaBO, NTpaBjia [0 aJIrOPUTMY,
npenBUMBa MpaBla.

* EnexTpoHcKka agpeca aytopa: advokatskakancelarijamr@gmail.com
Macrep npaBHUK U3 yKe Hay4yHe 00/1acTH KPUBUYHO ITpaBO
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I. YBOo

OcuM LITO Cy BEHO NOCTOjalke U OP3H pa3BOj UMIIPECUBHY, kopulheme
BH omnpasnaHo dyau U 103y pe3epBUCAHOCTH U CTpaxa, nocebHo y odia-
CTUMa y KOjUMa WEeHUM KOopHulIhewmeM JIako MOXKe Aohu [0 yrpokaBama
JBY[ICKUX IIpaBa, a MOCTOjU U Doja3aH Ja HUje Moryhe crnpoBohemwma opyuT-
BEeHE KOHTpoJse. YuweHNLa je a je y TOKYy eKkcnaH3uja npumene BU, anu ce
YWHH Jia je To ,ropyha tema” 1 300r pacuyuHauMje HEUUM HOBUM U HELIOBOJBHO
MIO3HATUM.

BU je npuMeHy y KpUBUYHOM IIpaBy HallIa y LIEJIOM TOKY MOCTYTIKa —
IPWINKOM CIPOBOhEma 3aKOHA, y MPOLEHU PU3HKa, JOHOLIEHY OJIyKa U
U3pullalky Ka3HU YYMHMOLMMA KPUBUYHHUX Jena. [lokasana ce nocedHo ko-
PHCHOM y 3aKOHOJJaBCTBMMa IIPeLieIEHTHOT npaBa. MicToBpeMeHo, Bemrauka
UHTEJUIeHIIMja ceé KOPUCTH U 3a U3BpLIEHE KPUBUYHMX Jena, a 300r cBoje
CcOMUCTULHPAHOCTH, NPeNCTaB/ba BEJIUKH U3a30B 3a PaBHE CUCTEME.

Kako Ou weHa mpuMeHa duia afekBaTHa U Kako OU ce crpevusie 3710y-
noTtpebe, OHETH Ccy OPOjHU aKTH, Kako Ha Me)yHapOoJHOM HUBOY, TAko U Y
HalMOHAJIHMM 3aKOHOJIaBCTBMMaA, ajld YMHHM Ce fa ypehusame kopuirhema
BH Huje y moTpebHOj Mepu perynucaHo oprosapajyhum nponucuma. Iloc-
TaB/ba Ce NMUTame Aa 11 he BU HanpaBUTH peBosylljy y KpUBUYHOM TIpaBy
U JOBECTH [0 ,Jie/beHa Npasjie M0 aaroputmy” uinu he, y3 naxxeHMBy H IO-
CTENeHy MMIUIEMEHTAlWjy HEeHUX MO3UTHUBHUX CTpPaHa, KPUBUYHO MPABO
UIaK 3aApXKaTy CBOj TPAZULIMOHAIHYU MPUCTYI U ,3aBPIIHY pe4y” OCTaBUTH
ByACKUM OMhuMa, a He MalluHaMa.

II. IlojmoBHO ogpehuBame BelmITauke HHTETHUTEHIIH]jE

Hako Ham penyje fa je uneja v npuMmena BU y npaBy noyesna onckopa,
NOJCETUMO ce Aa je jowr 1977. ropune npod. np Pagomup Jlykuh ykasao Ha
NPUMEHY KUOEPHETUYKHUX METOZA y NpaBy, Koje LeJIOKyIIHO ITpaBo Tpeda na
oDpagne ¥ npeBely Ha MaTEMATUYKH je3UK, UCTUYYhU BUXOBY KOPUCHOCT 3a
npelLefeHTHA MpaBa, Al U YUHBEHHULY 1a MAIlUHA HE MOXKE 1a 3aMEHH 4O0-
BeKa y duHHjeM mociay Tymauerma Hopmu.! Kao u BehuHa mojmoBa, BU u
HBEHU JepuBaTH UMajy OpojHe nedurHHULMje, a y HACTABKY je Mmperiaen HeKUX
0Jl BUX.

! Bumre o Tome: Pagomup Jlykuh, Meitiogonoiuja iipasa, beorpan, 1979, 228-229.
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1. Jedunumuje Bemrayke HHTETHTEHIHje

Hedunnunje BU cy dpojue, on oHe npensuheHe 3aKOHOM O BEILTAYKOj
UHTenUreHuju EBporcke YHHje? koju y wiaHy 3 HABOJAH /1a je CUCTEM Bell-
TayKe UHTEJIUTEHIIMje CUCTEM 3aCHOBAH Ha MallMHaMa, JU3ajHUPaH Jia paju
Ca pas3slIMYUTUM HMBOMMA ayTOHOMH]JE U KOJU MOXKE MTOKa3aTH afalTUBHOCT
HaKOH INPUMEHE U KOjH, 3a EKCIUIMLIUTHE WIM HMIUIMLUTHE LHW/bEBE,
3aK/byuyje, Ha OCHOBY yjla3a Koje IpUMa, KaKo [ja FeHEPHUILIE U3J1a3e Kao IITO
cy npensubama, cafpxkaj, Ipernopyke WiIM Oo4jIyKe KOje MOy YTHLATH Ha
(pu3HuKka WIM BUPTYEIHA OKPYXema (a Koja 3ByYyd INPHIMYHO KOH(Y3HO),
[0 Kpajmbe jeJHOCTAaBHUX Kao IUTO je oHa koja BU neduHuine kao nHTEpaK-
THBHY, QyTOHOMHY U camoyuehy TexXHOIorHjy.3

YKpaTko, BelTauyka MHTEJIUTeHLHMja MpeCcTaB/ba OINIUTH HAa3WB 3a Ha-
NpefHe pauyyHapCKe CUCTEMe KOjU TeXe a CUMYIUpajy (QyHKUHOHHUCAHkE
Jby[ICKe MHTEJIUTEHYje Ha TaKaB HAYMH Jja Cy MalIWHE CIIOCODHE Jja 3aMeHe
yJIOTy W paji YOBEKA y Pa3HUM aKTMBHOCTHMA, Of NMPOCTHUX [0 CJIOKEHUX.
IbuxoB pan ce 3acHMBa Ha NPETXOJHO YHETHMM NapaMeTpHUMa, OJHOCHO
nHdOopMalrjama Koje mpencTaB/bajy OCHOBHE eJeMeHTe Ha Kojuma ce da-
3Upa U Pa3Boj LEJOKYIHEe HayKe W TexXHoyoruje.t

2. MamuHCcKo yuyewe (Machine Learning)

MaluHCcKo yuyewe je 0dmacT BemTayke UHTETUIeHIUje cacTaB/beHa O]
CKyTa TEXHUKA U aJIT0OpUTaMa KOju ce MOTy KOPUCTUTH 3a ,,00yKy” MallHuHe
Ia ayTOMaTCKH IIperno3Haje odpacue y ckymy nojgaraka. [IpernosHaBamem
o0pasaua y nmojauuma, OBe MalluHe MOTY Ja HM3Bedy MOJenle Koju objam-
HbaBajy NnojaTke u/wiu npensubhajy dynyhe nomarke. YKparko, TO je MalIvHa
KOja MOXe Ja y4yu a ja Oyjie eKCINIMUUTHO ITporpaMUpaHa fa U3BpILH 3a-
maTak.’

2 Ypenda (EY) 2024/1689 Esporckor napiaamenta u Casera on 13. jyna 2024. ro-
IOVHE O YCIOCTaB/bakby XapMOHHM30BAaHMX IPaBHia 3a BELITAYKy HHTEJUTEHUWjY U H3-
meHama Ypendu (E3) 6p. 300/2008, (EY) dp. 167/2013, (EY) dp. 168/2013, (EY) &p.
2018/858, (EY) dp. 2018/1139 u (EY) 6p. 2019/2144, xao u Oupexrusa 2014/90/EY,
(EY) 2016/797 u (EY) 2020/1828 — Ypenba o BelTaukoj HHTENUTeHIHjH (eng: Artificial
Intelligence Act); y Texcty he ce KOpUCTUTH Ha3HB KOjH Ce yodHWYajeHO KOPHUCTH: 3aKOH
0 BelTaykoj uHTenurenuuju Esponcke Yuuje (EY).

3 Francesco Contini, ,Artificial Intelligence and the Transformation of Humans,
Law and Technology Interactions in Judicial Proceedings”, Law, Technology and Humans
2 (1), 2020, 9.

4 Credan Anmonosuh, ,CTpaTemiko-mpaBHH OKBHD BEIITAYKE WHTEIHUTEHIH]E Y
ynopenHom tipaBy”, Cilipanu fipasnu sueow, op. 30/2020, 111-112.

5> Council of Europe, «Unboxing Artificial Intelligence: 10 Steps to Protect Human
Rights», 2019, 24.
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Yak ¥ 3a UCTpa)kKUBAye KOjU Cy HallpaBUIU CUCTEME, Pafl Ha NPUCTYILy
MAaLIMHCKOM y4Yewy je HEeIPO3UpaH, U JOK TO MOXJa HUje POJJIEM Y MHO-
rMM 007acTUMa NPHUMEBEHOT MAIIUHCKOT y4yema, CUCTEMH BelITauyke
WHTEeIWUTreHIYje Mopajy OUTH TpPaHCMapEHTHU Kafla ceé KOPUCTEe Yy MPaBOCy.-
HUM YCJIOBUMA, Ie Cy 00jallllbUBOCT OJIyKa U TPAHCIApEeHTHOCT 00pasio-
)Kera Ol 3HAYajHOT — YaK M [IMBHIM3AIIMjCKOT 3HAYaja.’

3. lIpenBunuBa npasaa (Predictive Justice)

[Tojam npenBunuBe Npasje noppasymesBa MOTyhHOCT npensubama HC-
XOfa CyICKOT TOCTyIKa WU HEKe Wberose (pase MpUMEHOM MaTeMaTHUKHX
aJrOpUTaMa 3aCHOBAaHMX Ha 00paju BEJIMKOT 0OMMa JOCTYIHMX IOJAaTaka,
OJHOCHO IPETXOOHUX O[yTyKa. PesynTtaTu y BUmly npensuharma UCxoaa No0ujajy
Ce Kp03 CTaTUCTUYKO MOZieIMpame NPEeTXOOHUX OJTyKa, U TO IPUMEHOM /IBa
MeTo/la pauyHapCKUX HayKka: 00paoM MPUPOAHOT je3uka (eng.: Natural Lan-
guage Processing — NLP) u MalIuHCKOT yuema (eng: Machine Learning).”
[’maBHM NpPUTOBOp KOjU ce ynyhyje MpeaBUOUBO]j NIpaBOU jeCTe HeJOCTaTak
TPAHCIIAPEHTHOCTH HauMHA NOHOLIEHa OIJIyKa, Te Ce MOCTaB/ba 3aXTeB /A
Oyme ,odjaurmuBa”. JeIMHO Tako OW OKPUB/LEHM MOTJIM Jla OCTBAape CBOja
€JIeMEHTapHa NpaBa Y KPUBUYHOM IOCTYTIKY, IIp€ CBEra IPaBoO Ha On0paHy.

III. HopMaTHBHH NPHCTYIIH PEry/JIHCAaBy BEIITaYyKe
HHTEJIUTE€HIIHje Y KPHBHYHOM IIpaBy

PauyHapu v nH(dOpMaLUrOHa TEXHOJIOTHja Cy NOCTAIU WIH CPENCTBO 3a
nakue U eUKaCHUje U3BpIIewe Ofpel)eHnX KPUBUYHUX LeNa, WIK Cy CaMH
noctaiau 0djekT Hanaga. UMajyhu y BULy BUXOB 3Hauaj y CABPEMEHUM APYLIT-
BMMa, yKa3asa ce norpeba u 3a HHUXOBOM KPUBUYHOMPABHOM 3aIITHTOM.S

HopmaTuBHO perynucawe npuMeHe BU y KpUBUYHOM TIPaBY je BETHUKU
13a30B, uMajyhu y Bunly ekcpecHu pa3Boj BU u pu3uke koje HOcH, ca jeqHe
CTpaHe, ¥ TPaJULMOHAIHYA KapaKTep KpUBUYHOT Npasa, ca apyre. 3dor Tora

6 Ale§ Zavrsnik, ,Criminal justice, artificial intelligence systems, and human
rights”, ERA Forum, 2020, noctynHo Ha: Criminal justice, artificial intelligence systems,
and human rights | ERA Forum, mpuctymmeno 25. jyHa 2025. rogune, 568.

7 Ana Tockuh LiBeTuHOBMh, Mununa Toumh, [TpuMeHa BelITAYKE WHTETUTEHITH]E
y mpaBocyhy — mepcreKTUBe ¥ U3a30BH, Juiuilianusayuja y kasiexom apagy u apagocyhy,
ypennuue: Jenena Koctuh u Mapuna Maruh Bomkosuh, beorpan, 2022, 319.

8 3opan CrojaHoBuh, Komeniiap Kpusuunol 3axoHuxd: ipema ciiarny Kpusuunol
3axonuka og 1. geuemdpa 2019. logune u tipema ciiawy 3axonogascitiea og 24. geuemdpa
2019. 1ogune, beorpagn, 2020, 937.
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je moTpedbHO MOMUPUTH jacHO AedUHHUCaHe MeXaHU3Me 3a ClIpeyaBame 3710-
ynortpeda, anu y3 JOBO/bHO (pexkcudunne Hopme Koje he mohu ma uny y
Kopak ca pa3sojem BU. Cysuiie purugHe Hopme 04 foBesie [0 ycropaBama
UMILJIEMEHTALKj€ HHOBaUHja, Kao U 10 He[lOBOJbHE e(hUKACHOCTH.

Kako Ha MehyHapomHOM, Tako ¥ Ha HallUOHAJIHOM HHUBOY NOCTOjH pe-
TyJIaTOPHU BaKyyM y OBOj 0DJIaCTH — OJf TOra IUTO HEKH LEJIOBU IIPUMEHE
HUCY YOIIIITEe PEryaruCaHy, 0 TOra WITO HUCY Y NOBOJbHO] MEPH NPELU3H-
PaHU U NIPUMEBUBH, TE je jaCHO Ja je HEONXOLHO NMpeny3eTH Kopake paju
pellaBama OBOT IIpodyiemMa. Y HaCcTaBKy je NPHUKa3aHO HEKOJIUKO akaTa Of
3Hayaja 3a npuMeHy BU y kpuBHUYHOM IpaBy.

1. Mehynapoguu HUBO

Hajsehy nmaxmy y mnorneny npasHe peryinanuje BU je mpusyxio
DIOHOLIeHkE 3aKOHA O BEIITAauKoj UHTenureHurju Esporncke Yauje. 3a odnact
KPUBUYHOT TTpaBa nocedHo je 3HauyajaH AHekc I11 koju npensubha cutyanuje
KBaIM(PUKOBaHE KAa0 BUCOKOPHU3WYHE y CKjIajy ca wiaHOM 6(2), rme ce
u3mMely ocTanux HaBOAM Kopulrhewe DHOMETpHje M TO CHUCTEMHU: — 3a
DA/bUHCKY DMOMeTPHjCKY uAeHTU(dHUKALW]y, — HAMEHhEHH 3a DUOMETPHjCKy
KaTeropusauujy, npema OCeT/bUBUM WIH 3alITHheHUM aTpudyTUMa WIH Ka-
paKkTepUcTUKama Ha OCHOBY 3aKk/by4yaka O TUM aTpUdyTUMa WIH KapaKTepH-
CTHUKaMa ¥ — HaMEHEHH 33 IPENIO3HABAKBE EMOLIM]ja; 3aTUM, IIPHIUKOM KPH-
BUYHOT TOHEHha CUCTEMHU BeLITauke WHTEJUreHIHje ynoTpedbeHu: — pagu
IpoLeHe pyU3uKa Ja GU3NUKO JIMLE TOCTaHE KPTBAa KPUBUYHUX fefa, — [0-
nurpadu WM CIUYHU alaTH, — PafU MPOLeHe MOYy34aHOCTH JOKa3a TOKOM
UCTpare WIM romewma KPUBUUHMX Jefla, — pafdu NOJpIIKe OpraHuma 3a
crpoBohemwe 3aK0Ha Y MPOLEHW PU3HKa Ja (GU3UUKO JIULE U3BPLIX WU T0-
HOBO M3BPLIM KPUBUYHO JI€JI0 HE CAMO Ha OCHOBY podunrcama GU3NIKUX
JYla Kako je HaBegeHo y unaHy 3(4) Oupextuse (EY) 2016/680 unu 3a
NpoLeHy KapaKTePUCTHKA U OAJMKA UM MPETXOOHOT KPUMHUHAIHOT MOHA-
mama (PU3NYKKX JIULIA WIH Ipyla — pafiy MOAPIIKE OpraHUMa 3a CupoBoheme
3aKoHa y mpodunucawy (QU3NYKUX JMLA, KaKO je HaBeJeHO Yy unaHy 3(4)
Iupextuse (EY) 2016/680 TokOoM OTKpHUBama, UCTpare WIH robema KpHU-
BUYHUX Jea.

[Iupemwe ynoTpede anropurama 3a OmJlyyHBame, OTKpUBaWe ,Mpenpa-
cyna” BU u npeTwe QYyHKUHMOHHCAKHA aITOPUTaMa [0 OCHOBHA MPOLIECHA
npaBa JJOBEJIH Cy [I0 yCBajawa EBporncke eTHuke MoBesbe 0 KOpULIhewy Bell-
Tayke UHTeJTUTeHlHje Y TPaBOCYJHUM CUCTEMHUMA U BHUXOBOM OKPYXewy y
okBupy Caseta EBpomne, on ctpaHe EBpomncke xomucuje 3a e(pUKaCHOCT
npasocyha (CEPEJ). Temeru [loBesbe Ccy meT OCHOBHMX Hayesna: 1. Hauesno
MOIUTOBaka OCHOBHUX MIPaBa; 2. HAUeN0 HeJUCKPUMUHALYje; 3. Haueslo KBa-
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JIUTETa U CUTYPHOCTH; 4. Hauea0 TPaHCIIAPEHTHOCTH, HEITPUCTPACHOCTH H
MPAaBUYHOCTH; U 5. HAueJI0 rapaHTOBaba KOHTPOJIE KOPHCHHKA.”

Hajcymapnuje ykasuBamwe Ha MOTYhHOCTH Koje npy»a BU y kpuBuuyHOM
npaBy, MPUKa3HWBambe HeJoCTaTaka U pU3MKa Koje ca CoOOOM HOCH HeHa Mpu-
meHa je y Pesonyunju EBpornckor napiameHnTa of 6. oktodbpa 2021. ronune
0 BEIITAYKOj MHTEJIWTeHUWjH Y KPUBUYHOM IPAaBy U HBEHOj IPUMEHHU OF
CTpaHe MOJWLHUje U MPaBOCyIHUX OpraHa y KpUBUYHUM cTtBapuma (2020/
2016(INI)).

2. HanHoHa/IHH HUBO

Y Penybdnunu Cpduju He TOCTOjU HUjeNaH 3aK0H, HUTH MOJ3aKOHCKH aKT
KOjU Ce IUPEKTHO DaBU HOPMATUBHUM peryiucawmemM npumene BU y xpu-
BHYHOM ITpaBy. MehyTHM, nocToje omiuTy mpaBHU akTH, !0 kao U cTpaTemku
OOKYMEHTH, KOjH MOCPENHO YTUYY Ha npumeHy BU y xpuBHYHOM IpaBy.

[MpenHocTu kopuirhewa BeWITAYKE UHTEJIUTEHLIHUjEe HUCY YOUEHH CamMo
0]l CTpaHe ITPaBOCYAHUX OpraHa, Hero ¥ oj yYMHWIala KpUBUYHUX Jiefa, Te
je Tako3BaHM ,cajbep” kpuMHHaI y nopacty. Ctora Cy y KpUBUYHO 3aKOHO-
naBcTBO Penmybnuke Cpduje 2003. ronvHe yBeneHa KpUBUYHA [iela IPOTHUB
De3denHOCTH pauyHapCKUX momaTaka.!!

3aKOH 0 3AIITHUTH TOfaTaka 0 THYHOCTH!Z je jemHa on dapujepa MPOTHB
3moynorpede BelITaYKe WHTENUTEHLWje y HAIlOj APXKaBH, ajil JAaTupa M3
2018. roguHe, Na je HEOMXOJHO aXypHUpawe U MpunarohaBame TPEHYTHUM
DIOMETHMa y 0BOj 00/1aCTH KOja Cce pa3Buja MyHBEBUTOM Op3MHOM.

3aKkoH 0 3a0paHM AMCKpPUMHHALYje je 3HayajaH, jep Ha OMIITH Ha4YWH
oDaBesyje [a pa3Boj BeIITAYKe MHTEJIUTCHLNje IOLITyje MPUHUUIIEe PaBHO-
MPABHOCTH M CIPeYaBa MOTEHIIHUjaIHy JUCKPUMHHAIMjY y MpuMeHH BU.13

9 EBpOICKA €THYKA [MOBE/ba O KOPUIIhewy BElITaYKe HHTENUTEHIIH]e Y IPaBOCY -
HUM CHCTEMHMa U BUX0BOM OoKkpyxemy (European Ethical Charter on the Use of Artificial
Intelligence in Judicial Systems and their Environment), ycBojeHa Ha 31. meHapHOM cCa-
crauky CEPEJ-a y Crpasdypy, 2018.

10 Kpununu 3aKkoHuK, Crymdenu inaciux PC, Bp. 85/2005, 88/2005-ucmp.,
107/2005-ucnp., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016, 35/2019
u 94/2024, v 3aKOHHUK O KPUBHUHOM MNOCTYNKY, Ciymdenu inaciux PC, dp. 72/2011,
101/2011, 121/2012, 32/2013, 45/2013, 55/2014, 35/2019, 27/2021-omnyka YC u
62/2021-omnyxa YC.

11 3akoH 0 u3MeHama W jgomyHama Kpusuunor 3akona CPJ u3 2003. roguHe,
Cnymbenu nucta CPJ, dp. 39/03.

12 3aKkOH 0 3amITHTH Tomaraka o ju4yHocTH — 3311, Crymbenu inaciux PC, op.
87/2018.

13 3akoH 0 3abpanu mUcKkpuMuHaLHje, Crymdenu inacnux PC, 6p. 22/09 u 52/21.
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3HayajaH y 0BOj 00y1aCTH je M 3aKOH O OpraHM3alWjU U HAMJIEKHOCTH
Ip’KaBHUX OpraHa 3a 00pOy MPOTHMB BUCOKOTEXHOJIOMIKOT KpUMHUHAMA KOjH
ce IpuMemyje pagyu OTKpHBawa, KPUBUYHOT TOWEHma U cyhema 3a: — KpH-
BUYHa JleJla NMPOTUB De30eJHOCTH payyHapCKux nopaTtaka oppehena Kpu-
BUYHHUM 3aKOHMKOM; — KPUBWYHA JleJla TPOTUB HHTEJeKTyajaHe CBOjUHE,
MMOBUHE, TPUBpefe U MpaBHOT caodpahaja, koA KOjux ce Kao odjekaT Umu
CPENCTBO M3BpLIEHA KPUBUYHHX JiejIa jaBibajy pauyHapH, pauyHapCKu CH-
CTeMH, pauyHapCKe Mpeke U pauyHapCKH NoJalu, Kao ¥ BbUXOBY TPOU3BOIH
y MaTEpHjaJIHOM HJIU €JIEKTPOHCKOM ODJIMKY, ako Opoj mpumMepaka ayTop-
cxux pena npenasu 2.000 win HacTana MaTtepujajiHa WITeTa mpenaa3yd U3HOC
ox 1.000.000 nuHapa; — KpUBUYHA ejia MPOTUB CJI0DOJA U MpaBa YoBeKa U
rpahaHvHa, MonaHe Cj10D0ne, jaBHOT pelia U MUpa M yCTaBHOT ypehemwa U
besdepnoctu Penybnuke Cpduje, xoja ce 300r HaumHa M3BpLIEHA HWIH
yHoTped/bEHUX CPEACTaBa MOy CMaTpaTd KPUBUYHHUM LEIMMa BUCOKOTEX-
HOJIOIIKOT KPUMHHAMA, y CKJIaAy ca WiaHOM 2 cTaB 1 oBoOr 3akoHa.'4

YcBojeHa je HoBa Crparervja pasBoja BEIITauYKe MHTenureHuuje y Pe-
nydnuuu Cpduju 3a nepuon 2025-2030. ronuHe, y K0joj ce ykasyje Ha pu-
3uke kopumhema BU: — y morneny cBecHe WIM HECBECHE NMPUCTPACHOCTH
IPWINKOM TPEHUPama Mojiesia Koja MOXKe JOBECTH A0 JUCKPUMUHALIN]je WIH
nojavaBama ogpeheHux TpeHI0Ba KOju MOTY OUTH U HETaTUBHU; — Y MOTJIey
NOBpeJie IIpaBa Ha IPHUBATHOCT 300T NPUKYI/baka U 00paje BEIHKE KOIH-
YuHe NojaTaka; — C 003UpPOM Ha TO fa je Ipelro3HaBame JvLa, npaheme
KpeTamwa, npahewe HaBUKA U aKTUBHOCTH HA UHTEPHETY, IPYIUTBEHUM Mpe-
KaMa, [1a ¥ y OKpyXemwy, yHanpeheHo y3 kopuurhemwe nocedHux anaTa Bell-
Tauke MHTEJUreHLHje, TaKo Ja je moTtpeda 3a mojauvma JoBena A0 odpage
nojaraka Koja 4ecTO HHUje NPaBHO PEeryjucaHa, a I0CTaB/ba CE U IUTABE
TPaHCIAapPEHTHOCTH pajia CUCTEMa BellTayKe UHTEIUTeHLIH]je, C 003UpoM Ha
TO /Ia CaM TIOCTYMaK MO’Ke OWUTH HeJOBOJbHO MO3HAT W jacaH.'® JemaH on
IJaBHUX LWbeBa oBe CTpaTerdje je cTBapamwe U yckiahuBawke WHCTUTYLIMO-
HaJIHOT W NPaBHOT OKBUPA 3a PasBOj U CUTypHY, De3denHy, Moy3naHy U Of-
roBopHy npumeHy BH, a koja usmely ocranor, nogpasymesa JOHOLIEHE
3akoHa 0 BelwTaykoj UHTenureHuuju. I[lpumenu BU y npasocyly y osBom
NIOKYMEHTY HHj€ MOKIOmEeHa maxba. 16

14 3akoHa O OpraHM3alLMjd W HALJIEKHOCTH APKABHUX OpraHa 3a ODOpdy MpoTHB
BHUCOKOTEXHOJIOUIKOT KpuMHUHana, Craysudenu inachux PC, bp. 61/2005, 104/2009 10/2023
n 10/2023—mp. 3aKoH, 4. 3.

15 Crparteruja pasBoja BelITauke WHTeNUTeHIMje y Permybnunu Cpouju 3a mepuon
2025-2030. rogune — Crpareryja, Cryncbenu inachux PC, dp. 5/2025, 21-22.

16 Tperxomuo je duma moHera CTpaTerdja pasBoja BEINTAYKE WHTENHUTEHLHjE Y
Penydnuuu Cpduju koja je Bakuna 3a nepuop 2020-2025. rogune, Crymbenu inacHux
PC, dp. 96/19.
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Taxohe, meo mpasuia Koja c€ MOTY NPUMEHHUTH NPHJIMKOM HMILIE-
meHTauuje BU, anu u xoja mory dutu dapujepa 310ynoTpedu, Cy eTUYKH
KOZIEKCH CIYKOH KOje Y4ECTBYjy Y KpUBUYHOM IOCTYIIKY, & KOjU IIOYUBAjy
Ha HauejuMa 3adpaHe JUCKpPUMUHALMje, MTOIITOBamba JOCTOjaHCTBA JIMUHO-
CTH Y NPAaBUYHOCTH.

IV. IIpumeHa BemITauyke HHTETHTEHIIH]E Y
KPHUBHYHOM NIpaBy

[Tpumena BU y KpuBUUHOM MpaBy je CBe pacnpoCTpawmeHHuja, Kako y
KOHTPOJIM KPUMHHA/INTETa, TAKO U y CBUM (pa3amMa KPUBHUYHOI MOCTYIIKA.
PasBojem BU mo1sio je ¥ 1o pa3Boja BUCOKOTEXHOJIOUIKOT KPpUMUHATUTETA,
KOMe je, 300r CI0)KEHOCTH M TajHOBUTOCTH, Tewko yhu y tpar. Cutyauujy
nocedHO OTe)kaBa YMHEHUIIA /1a 3@ OBY BPCTy KPUMMHAIUTETa reorpadcke
rpaHULie He IIPe[CTaBIbajy NPENnpeKy, a je 3a Bheroso Crpeyasame Hajuenrhe
HEONXO0OHO MehyHapoaHO fenoBame. 3T0YNHH e(PUKACHO MOTY OUTH BPLIEHH
,Ha Ja/buHy”, a ayToMaTH3alyja TEXHOIOTHje JONIPUHOCH TOME Jia CBe Behu
Opoj NOTEeHIMjaTHUX U3BpLIMIALA MOXE 370yNOTpedUTH MOryhHOCTH Koje
OHa TIpyXa, y3 noBehaHe ImaHce a OCTaHy HEOTKPUBEHH.!”

Ha xoju HauuH ce BU Moxe TPUMEHUTHU HajCyMapHHje je Mperovyuo
EBpOInckH napiamMeHT — OpraHd COpoBolema 3aKOHAa KOPUCTE BELITAUKYy
UHTEIUTeHLYjy Y aluIMKal{jaMa Kao WITO Cy TEXHOJIOTHje Mperno3HaBama
nvua (Ha mpumep, 3a mperpary 0asa mnojaraka 0O CyMbUBUM ocodama U
ueHTU(UKALUjy KPTaBa TPTOBUHE JbYyAMMa WU CEKCyasaHe eKCIioaTauuje
U 3710CTaB/baka fielle), 3a ayTOMATCKO NMPENO3HaBame PErucTapckux Ta-
Onuua, 3a uIeHTU(UKALKjy TOBOPHUKA, UAEHTU(UKALIUjY TOBOPA, TEXHOJIO-
THjy 4yhTama ca ycaHa, CIyLIHU Hafj30p (Ha MPUMED, aJITOPUTMH 32 NETeKLHUjY
nyl®kaBe), ayTOHOMHO UCTPaKMBame W aHAIN3y UAEHTU(UKOBAaHUX Dasa
nojaTaka, IpOrHo3upamwe (IPeJUKTUBHO MOJIULHUjCKO [IeJ0Balke U aHaIU-
THKa ’KapHlITa KpUMHUHAaIa), T€ Kao ajare 3a OTKpPHBame MOHallaba, Ha-
npegHe anaTe 3a BUPTYeHy ayTONCHjy KOjH MoMaxy y ogpehuBamy y3poka
CMPTH, ayTOHOMHE ajnarte 3a UaeHTUdUKaUWjy GUHAHCHjCKUX TpeBapa U
(rHaHCUpawa TepopusMa, npahewe IPyLITBEHUX Menuja (,CTpyrame” H
NPUKYI/bakhe MojlaTaka 3a ,pyJapeme”’) U Kao ayTOMaTHU30BaHE CHUCTEME
HaJ30pa KOjU YKJbYy4yjy pa3iuuyute MoryhHocTH gerekuuje (Kao WITO Cy

17" Anexcaumap CreBaHoBwuh, ,Yiora Beltayke HHTETUIEHIIHj€ Y KOHTPOIH KPUMH-
Hanuteta”, Juiutianusayuja y kasuesom dpasy u tpasocyhy, ypenuuue: Jenena Koctuh
1 Mapuna Maruh Boukosuh, beorpan, 2022, 350.
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IeTeKIMja OTKylaja cplia U TepMasiHe Kamepe);!8 ajmate u annukanuje Bem-
TaykKe UHTEJUreHI’je KOPUCTH U MpaBocyhe y HEKOIMKO 3emasba IHPOM
CBETAa, YK/bYy4yjyhH M 3a NOOPIIKY OJIyKama O MPUTBOPY, U3pULIaky Ka3HH,
M3payyHaBawy BepoBaTHOhe MOHOBHOr W3BpIIEeHa KPUBUYHOT Jeja U
onpehuBamy yC/lOBHE Ka3He, 3a pelllaBame CIOPOBa Ha MPEXH, yIpaB/bakbe
CyICKOM TIpakcoM U 0be3behuBarbe 0aKIIaHOT MPUCTYTIA 3aKOHY '

Bnane roToBo CBUX AprKaBa YTPKYjy Ce ja MpefcTaBe CBOje OATOBOPE Ha
KPUMUHAJIUTET Y BULy UMITJIEMEHTalHje BellITauke HHTeJUTeHIINje Y CUCTEM
(opmManHe peakudje Ha OPYIITBEHO IITETHA MOHAIIama.?’ CBU KapakTepu-
CTUYHU BUJOBU ynoTpede BelITayke UHTETUTEHLIUje Y KOHTPOIN KpUMHHA-
TUTeTa UMajy UWb Ia MPUKyTe MojaTke, COPTHUPAjy ux u odpage. IIpema
HaBeJEHOM, MOXXE€MO Pa3IMKOBATH NMPUKYIUbakE U 00pasly rmojataka, BULEO
Hang3op U GuomMetpujcke TexHosnoruje.2! KopuurheweM BETHMKUX KOTHYMHA
nojartaka ¥ COpUCTULIMPAaHE aHa/IU3e NoflaTaKa, MOTY Ce OTKPUTH TPEHIOBH
¥ pa3Boju y KpuMuHaiy. OBe TEXHOJIOTHje ce Takohe MOTy KOPHUCTHUTH 3a
npensubhame KPUBUYHUX Jesa, Ykbyuyjyhu nokanuje roe he ce KpuBUYHA
Iefla BepoBaTHO AOTOWUTH, KO he MOXxJa OUTH YYMHUIAL WU KPTBA KpPHU-
MHHajJa U KaKo Cce KPUMHUHAJIHE Mpeke U KPUMHHAIHE Kapujepe Mory
pasBujaTu.?? JemaH of HajBehHX H3a30Ba je OCTYMHOCT BUCOKOKBATUTETHHUX
nojataka o KpuMuHaiy. [lopen Tora, NpUKyIbake U Kopulnhemwe nogaTaka
0 KpUMHHAJTy TOBE3aHO je ca MUTakHUMa MPUBATHOCTH U eTHke.?3 Anatn
BELITauKe WHTEJUTeHLHje MOry modospiiaTé e@UKacHOCT MU TAaYHOCT
NPUKYT/batha U aHAIM3E MOJaTaka TOKOM KPUBHYHUX MCTpara.?*

Ynanom 4 cras 1 tauka 15 33I1J1 gedunucaH je ,,DMOMETPHUjCKU TOLA-
Tak” Kao nojaTtak O JIMYHOCTH JODOUjeH MOCEDHOM TEXHHUYKOM ODpafoM y

18 Pesonyuuja EBporckor mapiaamenrta on 6. okrobpa 2021. 0 BEIITAYKO] HHTeE-
JTUTEHIWjH ¥ KPUBUYHOM ITPABy U HEHOj MPUMEHH Of CTPAaHEe MOTHIH]CKUX W IPaBO-
CYyOHUX OpraHa y KpuBHYHUM mpeametruma (2020/2016(INI)), y masmem TekcTy: Peso-
nyuuja EIT

19 Pesonyuwmja EII,

20 A. CreBanosuh, 350.

21 A, CreBaHoBuh, 352.

22 Bart Custers, ,Al in Criminal Law: An Overview of Al Applications in Substantive
and Procedural Criminal Law”, Law and Artificial Intelligence, Bart Custers & Eduard
Fosch Villaronga (eds.), Heidelberg, 2022, 212.

23 Varun Mandalapu, Lavanya Elluri, Piysh Vyas, Nirmalya Roy, ,Crime Prediction
Using Machine Learning and Deep Learning: A Systematic Review and Future
Directions”, Ieee Access, vol. 11, 2023, 60154.

24 Marina Mati¢ Boskovi¢, ,Implications of EU Al regulation for criminal justice”,
Fifth International Conference Regional Law Review, Institute of Comparative Law,
Belgrade, 2024, 113.
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Be3u ca GU3NUKKUM odenexjuma, GU3UONOIIKUM OodesexjuMa wiu obere-
KjuMa MoHalawa GU3WYKOr JMLa, Koja omoryhasa uinu notephyje jenuH-
CTBEHY UAEHTU(QUKALHjy TOT JULA, Ka0 LITO Cy CJIMKA HEroBor JULa WUiIx
HBETOBU JAaKTHUJIOCKOTICKM MOJalH. 3aKOH O BEITAaukoj MHTeIureHuuju EY
ykasyje fa osaj Bup ynorpede BY (tauka 32) Ha jaBHUM MeCTHUMa Yy CBPXY
KPUBUYHOT TOBEHA 3a JIMLA KOoja Ce Ty 3ajece yrpokasa BUXOBa IpaBa U
cnodofe, Te yTU4Ye Ha MPUBATaH XKUBOT M CTBApa NepLenuujy CTaJHOT Hajl-
30pa, UHOUPEKTHO onBpahajyhu o ocTBapuBamwa C1000/€ OKyI/bakha U IPYy-
TMX OCHOBHHUX NpaBa. Takohe npenouyasa na, U3 TOT passiora, ynorpeda oBUX
CHCTEMA Yy CBPXy KPHUBHYHOT rowmemna Tpeda ma dyne 3adpameHa, oCUM Y
CTPOTO HaBENEHUM U yCKO NJedUHUCAHUM CUTyalujama Kajia je TO Heol-
XOJIHO 3a MOCTH3ame 3HAuajHOT jaBHOT MHTEpeca, YMju 3Hayaj Hagmallyje
pusuke (tauka 3). 33I1J] je orpaHUYKMO MPUMEHY MPUKYIUbatha OBUX IOAA-
TaKa, ajld Ha HeJOBOJBHO IIPELM3aH HauMH, WITO OTBapa IIPOCTOP 3a 3J10yI0-
Tpede (wiaH 18).

VHCTpyMEHTH 3a NpPOLEHY PHU3HKA CE€ YECTO KOPUCTE y KPUBUYHOM
NpaBy, Ha NMpUMep, Kafa CyLOBH U CyJuje pa3MaTpajy YCIOBHH OTIYCT. Y
Hekonuko wianuua CjenuweHnx Amepuuykux Ipxasa, cuctem COMPAS ce
KODHCTH 3a NPOLEHY pU3uKa of peuuausa. BeposatHoha ma ocyhena nuna
MOTY IIOHOBUTH KPHMBHUYHO JEJI0 MOXKE C€ NMPENBUIETH Ha OCHOBY HUXOBE
KPUMHUHAIHE UCTOPHje, TN U BUXOBOT KapakTepa (Kako je NoeHTU(PUKOBAH
TECTOM JIUYHOCTH) U JTMYHOT MOPeKIa.2>

JenaH of KOPHUCHHUX ajlaTa BEIUTauke WHTEIWUTEHLHje, aad yjegHO U
BEOMa CIIOpaH Ca pa3HUX acleKkara, jeCTe MHTeJTUTeHTHU BULEO Han3op. Uu-
TeJMTeHTHU BUJIe0 HAZ30P BPIIM Ce WHCTajdauujom Beher dpoja kamepa Ha
ogpehennm GOKyCHUM Taukama Koje ce oBe3yjy ca copTBepOM dasupaHUM
Ha BU. Codrtsep je TpeHHpaH Ja UOEHTH(UKYje OIacHa [TOHAllamba U YIIOo-
30pH NONULUjy KaKo OM BplLIEme KPUBUUHHUX Jea OUI0 CIIPeYeHO PaHOM
UHTEpBeHIHjoM.%6 O HajuemrhuM MPUTOBOPUMA U HEIOCTALIMMA OBOT ajaTa
roBOpH ce y ofespKy VII. oBor Tekcra.

25 Tiparau Ilpma, Topmana Tacmu, Bama Kopah, Jbygcka #ipasa u eewiiauxa
untenuienyuja, beorpag, 2022, 103.

26 Buure o Tome: Johanna Sprenger, Dominik Brodowski, ,‘Predictive policing’,
‘Predictive justice’, and the use of ‘Artificial intelligence in the administration of
criminal justice in Germany”, e-Revue internationale de droit pénal: eRIDP, 2023, 16.
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V. [IpuMeHa BelITauke HHTEJUTeHIIHje Y H3BPILIEekhY
KPHBHYHHX Jej1a

[TojaBa BM kao cpencrtBa W3BplIE€Ha KPUBUYHUX J€jla JOBOAU [0
nocTaBbatha OPOjHUX MUTAMkA y BE3UW ca KPUBUYHOM OJroBOpHOIIhy, mpo-
LIECHUM JI0Ka3UBawmeM W NPEBEHTUBHUM JenoBameM. BU omoryhasa npu-
MeHy OpOjHMX MaHUIYIaTHBHUX TEXHUKA KOje 0co0y MOry 0OMaHyTH U Ha-
BECTH Ha HEKEJ/beHO MOHAIlAe.

JemaH o1 0IrOBOPa Ha OBy T0jaBy je (popmupame EBporckor 1jeHTpa 3a
dopdy npotus ,cajdoep” kpumuHana (EC3) koju je ocHoBao Europol xako du
0jayao OAroBOP OpraHa 3a CIpOBOhHeme 3aKOHa Ha OBY BPCTY KpUMHUHAzA Y
EY u tTume nomorao y samtuty rpahana, npenyseha v Bnaga on ,,0HnajH”
KpUMHHaNa, KoMe Ccy y OKyCcy KpUBUYHA Jie/la U3BpllIeHa nomohy pady-
Hapa, UH(GOPMALMOHUX CUCTEMa UK UHTEePHeTa, CeKcyaaHa ekcIuioaTanyja
Ielle U IpeBape y Be3u ca miahamwem.?’

YUUHUOLM KPUBUYHUX Jiesla KOPUCTE ce peBapama Kao IUTo cy phishing
(Tj. Kaja MOKyWaBajy oa HodWjy mojarke 0 DaHKOBHUM pavyyHHUMa CBOjUX
XKpTaBsa), ransomware (Tj. Kaja HACcTOje a 3aKk/byyajy padyyHape WIH OaTo-
TeKe CBOjUX KPTaBa W 3aTpake oTKym) wnu WhatsApp mpeBape (Tj. kama
Harosapajy CBOje XpTBe fa rnpedalie HOBall HABOJHOM IpHjaTe/by Y HEBOBU
TaKko WITO ,KJIUKHY” Ha ,JIMHK” WIH MPUJIOT KOjU MHCTAJINpa 37I0HAMEPHU
codTBEp WIH, jolI AUPEKTHHUje, Kafa UX ydene ma mpebauu HoBal). 3ax-
Basbyjyhu BU TH naxHu ekpaHu K3rienajy cBe CTBapHHje. Pa3nukoBame mTa
je CTBApHO Off OHOTA ILTA je JIA)KHO MOCTaje CBE Texe (Ha MPpUMED, y Torieny
nopyka oz baHke WM mocioznasua). Y npesapama Ha WhatsApp-y decto ce
KopucTe NMpodusiHe CIWKe MpHjaTe/ba WK YiaHOBa MOPOJHWLE Kako OU ce
nosehasa nmoysganocT nopyka. Huje usnenahyjyhe na, ne cnyrehwu, xptse
ynazajy y oBe 3aMke y cse Behem Gpojy.28

Deepfake je aynvo, BUeo WIM ayJU0-BU3YyeTHH CafpKaj KOjH je IOTIYHO
WIH IeJIMMUYHO U3MUILJBEH WM TaKkaB [I0CTOjehu canpikaj KOjUM je MaHU-
nynucano.?? MaHumysanija ce KOPUCTH HA PA3IHYMTE HAYHWHE, Ma CY
BpILEHA KPUBUYHA JieJia IPOTUB UMOBHUHE, IPOTHUB C10001a U MpaBa YOBEKa
v rpahaHnHa ¥ MPOTUB ToNHe cnodoje. Takohe, mocTojarme OBOT campixkaja
HY)>KHO TTOCTaBJ/ba U MUTAlke ayTeHTUYHOCTU 0Ka3a Y BUAY ayAHO U BUIEO

27 European Cybercrime Centre — EC3, moctynHo Ha: European Cybercrime Centre
— EC3 — Combating crime in a digital age | Europol, mpuctynmeno 2. jyna 2025. ronuse.

28 Buwe o Tome: B. Custers, 207.

29 Vpena Yyumnosuh, ,Deepfake TexHONOrHja — KPUBUYHOMPABHE UMIUTHKALHjE”,
Crimen, XV 3/2024, 328.
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CHMMaKa KOjU Ce KOPUCTe y KPpUBMUYHOM TOCTynKy. [IpaBa u crnodoze mo-
cedHO cy yrpoxeHe cTBapameM deepfake mopHOrpadCkor cagpxaja, kao u
nedje nopHorpaduwuje.

JemHO Of KOMIUIEKCHUjUX MHUTama Y 0BOj MAaTEPHUjH je U MUTAKBE KpPHU-
BUYHE OJTOBOPHOCTH TaKO3BaHUX ,HE3aBUCHUX' podOTa, KOju Ccy mocedHo
3aCTyIUbEHH Y ayTOMHIYCTPHjH, KOHKPETHO BO3WIa Oe3 jpyacKkor Bo3ayva. ¥
cnyvajy caobpahajHe He3rone, mocTaB/ba Ce MUTake Ha Kome he DUTH KpU-
BHYHA OIrOBOPHOCT.30

VI. IIpegHOCTH IpUMEHE BelITayke HHTEIHTEHIIH]E Y
KPHBHYHOM IIPaBy

[Tpepnoct xopuwhewa BU y KpUBUYHOM MpaBy je y TOMe LITO OHA
omoryhasa edukacHyje, 00jeKTUBHUje U TpPeLU3HUje QYHKIUOHUCAame KpHU-
BUYHOI CUCTEMaA, a YjeJHO JOBOAU U [0 yIUTe/le Y Ap»kaBHOM Oyuery. Beha
eUKaCHOCT je ouurienHa, ¢ 003UPOM Ha TO Ja Cy ,MalluHe”, 3a Pas3IuKy
OJl JbyIH, CTAJIHO JOCTYIIHE W CIIPEMHE 3a pal UCTUM HUHTEH3UTETOM. [Ipu-
meHoM BH je moryhe nsberaBame /byJCKUX HECABPUIEHOCTH, C TUM LITO CE
npeHedperaBa YMmBEHULA [Ja CY Taj CUCTEM, NPENCTaB/beH Kao CaBPILEH,
yIpaBo HaMpaBWia HecaBplleHa Jbyacka duha. Ksanureru cuctema BU koju
napupajy JbyACKUM Ccyaujama, usmehy ocramux, cy MoryhHoOCT paja KOH-
CTAaHTHUM KBaJIUTETOM De3 0IMOPa, Kao U HEMMPUCTPACHOCT KOja je 3aKOHCKa
oDaBe3a J/yACKUX CyAuja. Kako MpUCTpacHOCT U KOpyILHUja y npaBocyhy
HUCY PETKOCT, TO yBOhemwe ,00jeKTUBHE MallMHE" MOXXe YMalbUTH PU3HK Of
yIrpo’KkaBama MpaBa YYeCHUKa y KPUBUYHOM TOCTYIIKY U 3/10ynoTpeda.

[MocToju MOryhHOCT fa CHCTEMH BellTauke WUHTEJUTeHLHje, ako Oymy
IPaBUJIHO U MOY3[aHO PEryarucaHy, UMajy MO3UTHUBAH yTHULIA] HA KPUBUYHO-
NpaBHU CUCTEM, yHanpehyjyhu /byncka mpaBa — Ha mpUMep, aHaIKU30M Of-
JyKa OpraHa 3a CIpoBOol)eme 3aKOHa WIM IPaBOCYJHUX OpraHa paju OT-
KpHBawka Odpasala IOTPELIHOT WIH JIOLIer OAJy4YWBamwa, WIH OUCKDH-
muHanyje.3!

30 Bume o Tome: Marin Mrcela, Igor Vuleti¢, ,Kazneno pravo pred izazovima
robotike: tko je odgovoran za prometnu nesrecu koju je prouzrocilo neovisno vozilo?”,
Zbornik Pravnog fakulteta u Zagrebu, Vol. 68 No. 3-4, ed. prof. dr. sc. Marko Petrak,
2018, 468.

31 Regulating Artificial Intelligence for Use in Criminal Justice Systems in the
EU, poctymnHo Ha:
https://www.fairtrials.org/app/uploads/2022/01/Regulating-Artificial-Intelligence-for-
Use-in-Criminal-Justice-Systems-Fair-Trials.pdf, mpuctyrusero 25. jyna 2025. ropuse, 4.
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Cjennmene Amepuuke JIpxase npenmwade y npuMenu BH, a kako ce y
TOM IIPaBHOM CHUCTEMY INpUMEBYje NMpeLeleHTHO NpaBo, TO je HBEeHOM
MMIIJIEMEHTALIMjOM JIOLLJIO 10 BEJIMKE YLITe[je BpeMeHa IPUIUKOM IIpeTpare
3aKOHCKHX MPOMHCA, PEJEBAHTHUX CJIyyajeBa U MOTPEOHUX MaTepujaia.
Takobhe, ynorpedbom npeauKkTUBHE aHaMUTHKe BU of1 cTpaHe agBokaTa OMo-
ryheHo je nmpeuusHuje npeasuhame UCX0Aa CilydajeBa. Y KOHTUHEHTAaTHOM
mpaBy npumMeHa BU je HelwiTo mama, jep U3BOPH MpaBa HUCY mpecyne, Beh
MUCAHU 3aKOHHU.

Cpakako fa Cy 3HauajHe ¥ (PUHAHCHjCKE KOPUCTH, C 0D3UPOM Ha TO Jia
0u ce npumeHoM BU y onepaTUBHUM IpoLieCHMa KOje Cy o cafa odasibaia
(pu3nuKa JIMLA 3aNI0C/IEHA Y MOJIMLUjH, TYKWIAIITBUMa U CyJOBUMA, MOIJIO
nohu 10 BelIHKe yIITe[e Yy MOTPEOHOM BPEMEHY 3a 00aB/balbe OBUX paliby,
a CaMMM THUM H JbYACKUX pecypca, CIeACTBEHO W HOBLA. Tako je, uamehy
OCTajuX, CTBOPEH MEHUHIOB ajlaT 3a aHaJau3y TPOIUKOBA U KOPUCTH (eng:
The Manning Cost—Benefit Tool — MCBT) xoju o1 nmomorao JOHOCHOLMMA
olUlyKa y 00J1aCTH KpUBUUYHOT ITpaBOCyha, MONHULHjCKUM OpraHu3anujama u
CTpyYmalyMa 3a IPEeBEHLHjy KPUMUHAIA [ja IPOLeHe KOPUCTH Pa3IuYUTHUX
VMHTEpPBEHIIMja 33 CMakeme KPpUMUHAJA U [a ofabepy OHe cTparervje Koje
npencTaBkbajy Hajsehu ekoHOMCKH noBpahaj uHBecTULHje. 32

VII. HegocTtauu mpuMeHe BelITauyke HHTeJIUreHnuje y
KPHBHYHOM NIpaBy

[Tpurosopu ynyhenu kopumhewy BU y kpuBUUHOM mpaBy Cy OpOjHH.
Kao Hexu of BUX, HABOU Ce HeOCTaTaK TPAHCIIaPEHTHOCTH U OTpaHUYEHa
moryhHoCT pasymeBamwa QYHKIIMOHKCaka BEHOT YHyTpaluwer paga. OBo ce
KOCH Ca TpaJgULHOHAIHUM KOHIIENTHMA Ha KOjUMa IIPaBO NOYMBA, TOCEDHO
NpPHUHLUITY BlaflaBUHE NpaBa MU HEMHWHOBHO IIOCTaB/ba HU3 NuTama. [Ipe
CBera, MPaBHUYKH je3UK je OameKko CI0KEHHUjHU O]l CTAaHAAPAHOT, Te je yYewe
MalluHA [OJIaTHO KOMIUIMKOBaHO. Cienehe mTo je BeomMa CIOPHO y MpHU-
meHu BHU je HemocTaTak jacHohe pasnora y o0pasioxkemwy mpecyje, YuMe ce
oHemoryhaBa ¥ UCIIUTHBakE HEHE 3aKOHUTOCTH U MPABUITHOCTH, @ 3aTUM H
MHATake OJTOBOPHOCTH 33 JOHOLIEHE (HEMPABUIHE) CYACKE OITYKe yIoTpe-
6om BU. Ha oBaj HauuWH ce yrpoxasa IPaBO OKPHUBJBEHOI HA NPABUYHO
cybemwe u nospehyjy mpaBuna KpuBHUYHOr moctynka. Takohe, ynyhene cy
OpojHe KpUTHKe Ha padyyH AUCKPUMHUHATOPHOT (PyHKLIMOHHUCawa anata BU.

32 Bume o tome: Matthew Manning , Gabriel T. W. Wong , Timothy Graham,
Thilina Ranbaduge, Peter Christen, Kerry Taylor, Richard Wortley, Toni Makkai, Pierre
Skorich: Towards a ‘smart’ cost-benefit tool: using machine learning to predict the
costs of criminal justice policy interventions, Crime Science 7(1), 2018.
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[TpBu npodnem ca kojum ce BU cycpehe jecte HemoryhHocT obaBibatba
jenIHOCTAaBHUX pafilbM, 3a PA3UKy OJf OHUX KOje Cy 3aXTeBHHje, a KOju je
M0o3HaT Kao ,MopaBues napanoxc”’. CylwTHHA TakO3BaHOI MopaBUyeBor ma-
panmokca (Moravec, 1998) je ma pe3oHOBawe BUCOKOT HMBOA (aMCTPAKTHO
pasMHULbake, U3BOHEme UHTEJITUTeHTHOI TecTa, Urpame Iaxa u ,Jame”,
Kopuithewe MaTeMaTHKe, HHXXEHBEPCTBO UTH.), — AAK/IE, CBE OHO IUTO HAM
Ceé YMHU TeUIKUM U 3a WTa Cy noTpedHe nocedbHe BEIITHHE, 3aXT€BA MHOTO
Mame payyHamwa U JIaKLIe je 32 peBep3HU MH)XXEHEPUHT U Porpamupame, y
nopehewy ca CEH30pHO-MOTOPHMM BeLITHHaMa HUCKOI HHUBOA MHOMNYT
Iperno3HaBama JIMIA U [71acoBa, X0[ama, KpeTama y IPOCTOPY, pa3iuKoBamka
jenHocTaBHUX npenmMeTta. CBe OBe BELITHHE HUCKOT HUBOA, KOje Cy JOCTYTIHe
Ienu, 3arnpaBo 3aXTeBajy OrPOMHE padyHapcKke pecypce 3a MPOHAaKemhe
peleBaHTHOT aJrOPUTMa U Kpeupawe nporpama, Hako Ce y CTBAPHOM JKH-
BOTY OBA aKTHBHOCT M3BOJH TOTOBO ayTOMATCKH.33

Cucremu BHU Kkoju KOpUCTe MaLIMHCKO Y4Y€He JOHOCE 3aK/byyKe Ha OC-
HOBY N0flaTaKa YHeTUX y cucTeM. HauuH Ha KOjH Ce NoJialik YHETH Y CUCTEM
obenexaBajy, Mepe U KIaCU(PUKYjy MOXKE NMPOYy3pPOKOBATH HEOOjeKTUBHE
pesyntaTte. Kao pas3nosu ce HaBOAE TO Ja MOJHUIIMja He BPLIUA NOBOJBHO CO-
(uctrurpany KnacuduKanyjy yYubeHUX KPUBUYHUX Jiefla, 3aTUM II0CTOjamke
,TaMHe Opojke” KpUMMHHAIUTETA, T€ JJa Y HEKUM MoJpy4yjumMa edUKacHOCT
nosuuyje, 360r HeOCTaTKa JbYACTBA U TIOKPUBEHOCTH HUje NOBOJbHA, [JOK Ce
Ha JPyTMM MECTHMa, IIe je CTONa KPUMHUHAIUTeTa BUIIA, TPUKYT/ba BUIIE
nogaTaka.34 3anmpaBo ce 3aK/byyliM JOHOCE MPUMEHOM CTAaTUCTHKE, a HY’KHO
Ce M0CTaB/ba MUTAkE PENPE3EHTATUBHOCTY MT0JlaTaka YHETUX Y CHCTEM.

[IperxonHo je momumwaH anaT COMPAS. [lpucranuue xopuirhema
COMPAS-a TBpIe ma cMmamwyje Opoj MPUTBOPEHHUX JIMIlA, jep OBaj anar
00jEKTHBHH]E TPOLIebYje PU3HK 0 PeluanBr3Ma. 3> [10MITO aJITOPUTMH HUCY
00jaB/beHH, METOZIEe KOje CE KOPUCTE 3a MPOLIEHY PU3HKA OJf pELIUINBA OCTajy
Herno3HaTte. Mako cy odaBelmiTeHy 0 BapujadiaMa Koje ce KOPUCTe 32 Mepeme
HBUXOBOT pU3UKa 01 peuuausa y anaty COMPAS, BepoBaTHO je ja 0BO MpyKa
MaJio WIK HUMAJIO yTexe, jep ONTYKeHHU joUI YBEK He 3Hajy Kako ce Bapujadie

BpenHyjy.36

33 Vadim Rotenberg, Moravec's paradox: Consideration in the context of two brain
gempisphere functions, Activitas Nervosa Superior, 55, No. 3, 2013, 108.

34 Bumie o tome: Deniz Celikkaya, Ethical Concerns of Artificial Intelligence use in
the Criminal Justice System Under EU Law, MS thesis, Marmara Universitesi (Turkey),
2024, 12-13.

35 Nuguyen Phuong Thao, ,The use of artificial intelligence in criminal
investigation and trials in Europe and some countries: Experience for Vietnam”,
Vietnamese Journal of Legal Sciences, Vol. 08, No. 01, 2023, 67.

36 Nurus Sakinatul Fikriah Mohd Shith Putera, Hartini Saripan, Mimi Sintia A.
Bajury, Syazni Nadzirah Ya'cob, ,Artificial Intelligence-Powered Criminal Sentencing
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36or eMmouMoHaIHOT AedULINTa, TUTabe BpeHOBamwa /by JCKOT TOHAIakha
on crpaHe BU 0w M Te kako MOIJIO OUTH CIOPHO, jep NOHOLIEHE CYACKe
OJUIyKe HUje MyKU MEeXaHWYKH, JIOTUYKU Ipouec. A ¥ YKOJUKO MPeTnocTa-
BHMO JIa TO jecTe jeZHOCTaBaH JIOTUYKHU MpOoliec, MPUCTPACHOCT, OTHOCHO
HEeCBeCHe mpefpacyne ce HH kopuirhemeM BU He Mory usbehu.3’

Anatu 3a npensubame JOBOJE Yy NMHUTame CYLITHHCKO OCTBapUBame
JpYNCKUX ITpaBa. Ha a3y mUX0BUX pesyiTaTa ce npeny3umMajy akTUBHOCTH
npemMa JIMIMMa Koja ce He CMaTpajy oCyMmbU4YeHUM, Beh ce, Ha mpumep, y
CJly4yajy NMpUMEHe WHTEJUTreHTHOr BUIEO Haj3opa cBa (U3UuKa JUlla
cMartpajy NOTEeHLHjaJlHUM YYUHUOLMMA KPUBUYHUX fena. OBU pesynTaTv
Ceé 3aCHUBAjy MCK/bYUMBO HA CyMmM 1a he y dynyhHOCTH OUTH yuubeHO
KPUBUYHO JIEJI0, IITO Ce KOCH Ca MPETIOCTaBKOM HEBUHOCTH KOja MOpa OUTH
WCIIpen MpeBeHuyje.

Cucremu BU 3acHOBaHU Ha MPUCTPACHUM HHGOpPMaIjama MOTY Ipo-
Y3POKOBATH aJITOPUTAMCKY OUCKPUMHUHALH]Y, ODHOCHO JTUCKPUMHUHATOPHE
aJIrOpUTaMCKe OIJIyKe WM MoHamama. Ako cucrem BU yuu Ha Dasu mper-
XOOHUX IojlaTaka 3aCHOBAHUX Ha AUCKPUMHHATOPHHUM OJIyKama, OHZA H
OH CaM MOXe, Ha 0asu ,MOBPaTHUX MET/bU”, a JOHOCH AUCKPUMHUHATOPHE
OITyKe, OMHOCHO MOJXKE JIa yTPO3H Jbyacka mpasa.3® ¥ odbnactu GuomMeTpHije,
ynorpeda BU 3a npeno3HaBame 1uLa U3a3Baia je 3aDpUHYTOCT 300r pU3HKa
ol AMCKPUMHUHAlYje, acliekaTa IPUBAaTHOCTH BeIMKUX Da3a nojaTaka o JIu-
MMa ¥ NOTeHUHjalHe yrnoTpede 3a jaBHU Hans3op. [lomro oBa 3adpuHyTOCT
HaZMallyje KOPpUCTH, 3aKOH O BelITaykoj uHTenureHnuju EY 3abpamyje cu-
CTeMe 3a Nperno3HaBame JIMIA 3a jaBHU HaA30p, ca NoCedHUM H3y3elnrma 3a
cripoBohere 3akoHa.3?

Takohe, nHULIMjaTHBA 3a Yi/byunBame anata BU y npaBocyhe Hajuenrhe
NOoTHYE U3 MPUBATHOI CEKTOpa, a uMajyhu y BUAY fAa C€ Ha Taj HAuMH
NPUBAaTHOM CEKTOPY Zaje MOryhHOCT yBHZA y KOMIUIETHE MOJJaTKe y Be3U ca
KPHUBUYHUM MOCTYTLIMMA, TO je Pa3yM/bUB OITPe3 U OTIOP TAaKBOM MPUCTYTIY.

in Malaysia: A conflict with the rule of law”, Environment-Behaviour Proceedings Journal,
No. 7, Shah Alam, 2022, 445.

37 Nlparytun ABpamosuh, Unuja JoBaHoB, ,,Cynujcka (He)IPUCTPACHOCT U BEIITayKa
uHTenurenuuja”, Cilipanu fipasuu xueotw, op. 2/2023, ypenuuua: nou. np Karapuna
Josuuuh, beorpan, 173.

38 I1. Tpsea, I'. Tacmu, B. Kopah, 86.

39 Benedikt Lorch, Nicole Scheler, Christian Riess, ,Compliance Challenges in
Forensic Image Analysis

Under the Artificial Intelligence Act,” European Signal Processing Conference, 2022,
https://eurasip.org/Proceedings/Eusipco/Eusipco2022/pdfs/0000613.pdf, mpucryrseHo
15. jyna 2025, 2.
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[MaBHU 3axTeB KOjU ce cTaBsba mpen BU koja ce KOPUCTH 33 TOHOLIEHE
OlUTyKa y KpMBUYHOM IIOCTYIIKY jecTe odjamimruBoCT. MehyTrum, 300r uHTEepeca
KOMIIaHHUja Koje ce daBe uspanom cucrema BU koju ce kopucre y npasocyly,
He M0CTOjU CIIPEMHOCT Jia ieTa/baH IPOLeC HaYKHa ,3aK/byYyHBamka MallvHa"
Oyne BUIJBMB, CAMUM THM M JIOCTYNaH KOHKYPEHTHMMa, IITO je alCOIyTHO
HENPUXBAT/bUB Pa3Jyior U HEe MOXKe DUTH onpaBiame 3a yckpahuBame npasa
OKPHBJBEHUX.

VIII. 3axpydak

YumweHulla je a HaM HanpeJaKk TeEXHOJIOTHje 3HaUajHO OJ1aKIlIaBa )KUBOT
y cBuM chepama. Anu UHTerpanuja ,podora” U BelITayke UHTEJIUTEHIUje Y
IenruKaTHe 00/IacTH Kao IITO je KPpUBUYHO MpaBo Tpeda na Oyne BpieHa ca
BEJTUKOM [J030M MPEeNOCTPOXKHOCTH, jep MOCTOjU OTPOMAH PU3UK Ia HEHOM
HEeI0BOJBHO ONIPE3HOM NpHUMeHOM IuTeTa Oyne Beha on xopuctu. CBakako
na DMPOKPATCKU [Ee0 MOCTyIKa MOKe MPUMEHOM BELITauKe UHTEJIUTeHIUje
na Oyne cMaweH W OJakllaH, ITo he JOBECTH W O ylITefe HOBLA, alu U
BpeMeHa, yuMe Ou (GOKyC y MpUMEHH MOTao OUTH y MOTHYHOCTH HA CyLI-
TUHCKOM KPUBUYHOM IIOCTYTIKY.

KpuBnyHO mpaBo Mopa uhu y KOopak ¢ BpeMEHOM U eBOJyHWpaTH, ajlu
oBa 00/1aCT IpaBa, UMajyhu y BULy BeHy IPUPOAY, HUKAKO He CMe /ia YBOAH
Harje ¥ HeJOBOJbHO IpoBepeHe mpomeHe. la 61 HeKW KOMITjyTepCKH Mpo-
rpaM MOTao Jia 3aMeHH CyAHjy KOju U3pHUue Ka3Hy Y KDUBUUHOM MOCTYIIKY,
Mopao du fa dyze U3y3eTHO COPUCTULIUPAH, C 003UPOM Jla HULLITA HEJJOBOJBHO
Moy3JaHo He cMe Ja dyne omuuja.

[ToBomom mpuMeHe BU y kxpuBUYHOM INpaBy He Tpeda dHUTH HU MpeBuUlIe
ONTUMUCTHYAH, &y HU IpEeBHIIE CKeNTHYaH. UMmbEeHHULA je 1a je HbeH
NOTEHLMjasl BEJIMKH, aJlk U Ia CMO J1ajieKo ofi ynotpede MPUINKOM Koje du
Mo3UTUBHU edeKTu dunu Behu o HeraTUBHUX, MocedHO uMajyhu y Buay na
Y lajbé He MOCTOje NOBOJ/BHO paspaheHu MpomucH Koju du ypenunu QyHK-
uuoHHcawme BU; oBaj mpodiem ce mopa pewiaBaty 0e3 ofjarama.

BU He cMe mocTaTH LKsb caMa cedu, Beh MpoayKT KOju oaKlliaBa U IMo-
OospliaBa (PYHKIIMOHHUCAKBE KPUBUUHOT CUCTEMA.
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(R)EVOLUTION IN CRIMINAL LAW: ARTIFICIAL INTELIGENCE
Summary:

The paper explores the profound transformations that artificial intelligence (Al) is
bringing into the field of criminal law. The introductory section addresses the
definitions and key concepts of Al, with a focus on machine learning and predictive
justice. The normative framework analyzes legal challenges and regulatory ap-
proaches at both international and national levels, including relevant documents
of the EU and domestic legislation. It highlights the lack of comprehensive and
concrete regulation, as well as the need for timely and harmonized legal norms. In
the section on the application of Al in criminal law, the paper discusses tools used
in investigations, risk assessment, and crime prediction. It points out the positive
effects on the efficiency and speed of proceedings, but also the potential violations
of the rights of defendants and citizens. A separate segment is dedicated to the
misuse of Al for committing criminal offenses — from deepfake technology to au-
tomated cyberattacks — and emphasizes the need for new forms of criminal law
protection. Finally, the paper analyzes the advantages (greater efficiency, accuracy,
resource savings) and disadvantages (lack of algorithmic transparency, discrimina-
tion, violation of the right to a fair trial) of using Al in the criminal justice system,
with a call for caution and the development of an ethical and legal framework.

Key words: artificial intelligence, criminal law, justice by algorithm, predictive
justice.
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PU3HUILIH ,,CYPOPOBAIBA” ,JYBOKHM BEEOM"” U
ITPABHA PEI'YJIATHBA

CaKeTak:

»Jy00KHu Bed” (Deep Web), kao U meroB MpauyHu cexrop Dark Web, npenctasibajy
CerMeHTe MHTEepPHeTa HeIOCTYIIHe CTaHJapOHUM ITpeTpakuBaunuMa. YIIPaBo y OBOM
,AUTUTAIIHOM TOJI3eMJbY” ONUTPaBajy ce DpojHe He3aKOHWUTEe aKTUBHOCTH, MOMYT TP-
TOBUHE IPOTOM, OpyXjeM, dhancudUKoBaHUM JOKYMEHTUMA, eKCIUioaTaldje Jby iy,
Kao ¥ IOPYTHUX BUIOBA OPraHU30BaHOT KPUMHHANA. [lopes KpUMHUHAIHUX aKTHBHO-
ctu, Deep Web ce kopucTd 1 3a Oe30eHy KOMYHHKALIHjy, HAyYHA UCTPAKUBaka U
3alITUTY MPUBATHOCTH, IITO MY aje aMmOMBaneHTaH KapakTep. AyTop y IpuIoTy fiaje
HasHaKe OJIr0BOpa JIp’kaBa Ha 31oynorpede OBOT BH/a HHTEPHET KOMYHHKaIHje H
3anake ce 3a ogrosapajyhe ypehemwe weroBor npaBHOT OKBUPaA.

KJBY‘IHC PE€YH: UHTEPHET, JIY60KH Beﬁ, TaMHH Be6, JUTNTa/IHa KPUBUYHA OEJid

I. TeXHHYKH acneKkTH ,Jydokor Beba”

»JlyOOKH Bed" ce cacTtoju on ,CajToBa” KOjU HUCY WHIEKCUPAHU O]
CTpaHe CTaHJapOHUX NpeTpakhBaya Kao 1WTo cy Google, Bing wnu Yahoo.
OBy cagpxaju odyxsaTajy Dase mopaTaka, akaJeMCKe apXWBE, JIHYHE
€BUJIEHIUj€E, 30PaBCTBEHE JOCHjee U Ipyre pecypce KOju Ce Halase HU3a 3a-
IITUTHUX MEXaHW3aMa Kao IUTO Cy JIO3MHKE MM CIeUU(HUYHU IPOTOKOIH
npuctyna. Dark Web, kao HajTajHUju U HAjKOHTPOBEP3HUjU JI€0, 3aXTeBa
crieuyjanHe npernaefade kao wro cy Tor v IZP xoju omoryhasajy aHOHUM-
HOCT KOPMCHHKA. YIIpPaBO OBa JleMaTepHjaln3alyja JUTHTAJIHOT IPUCYCTBA
OTBOpMJIA je HOBA Bpara 3a TPAaHCHALMOHAJIHU KPUMHUHAJ U 3JI0YNIOTPEDdY
TEXHOJIOLIKUX pecypca.

* EnexTpoHcKa agpeca aytopa: advokatmomcilovic@mail.ru



146 BPARUY opoj 3/2025

I1. YnopensHu npaBHH OKBHP

Y BehuHM pa3BujeHUX OpKaBa, 3aKOHOLABCTBA HACTOj€ [ja IIpaTe TEXHO-
JIOUIKK Pa3BOj ¥ OATOBOpe Ha HOBe H3a3oBe. Y CjemumeHUM AMEpUUKUM
Ipxaama, Kanaau u Benukoj bputanuju, urutaina KpUBMYHA Jefa Koja
ce BpuIe npeko Dark Web-a cankuuOHMIIY ce Beoma cTporo. Y Hemaukoj,
Yak ¥ MyKO Mperjiename ,CajToBa” KOjU cagp)ke 3adpameHe marepujajie
MOKe DUTH OCHOB 3a KPUBUUYHY 0AroBopHOCT. C Jpyre cTpaHe, HEKe p)KaBe
TeK MOYWBY Ja pa3BUjajy perynaTuBy Kkoja ce daBu oBom odnamrhy, mwro
INOBOJY [0 NMPaBHUX NPA3HHMHA U Pa3/IMYUTE NMpaKce y MelyHapOJHUM OK-
BHUpHUMA.

[Tpema nopanuma Esponona us 2023. rogune, Buite on 80% caodpahaja
Ha Dark Web-y ogHOCHIIO Ce Ha KpUMUHATHE aKTUBHOCTH, a y 65% uctpara
MehyHapooHUX NMOMULUjCKUX CIIYyKOH, ynpaBo je ynorpeda aHOHMMHHX
MperKa IpefiCcTaB/bajla INIaBHy IPENPEKy y UOEHTU(DHUKALN]H OCYMBUYEHHX.

II1. ITpaBHH okBHp y Penmydnunu Cpduju

[TpaBHu cucrem Penydnuke Cpbuje joumr yBek He cagpky nocedHy pe-
ryJaTUBY Koja Ou ce mUpeKTHO ogHOcuia Ha Deep Web u Dark Web. Unak,
OpojHa KpHUBWYHA Jena Koja ce 00aBspajy MPEKO OBUX MpeXa — MOMYT
KOMITjyTepcke kpahe, npesape, neuuje nopHorpaduje, TProBUHE HAPKOTH-
yMa Y HeosiawheHor kopuurhemwa TMYHUX NI0JaTaka — CAaHKIMOHHUCAHA Cy
nocrojehum oppendama KpuBHYHOTr 3aKOHMKA. 3aKOH O MH(POPMALHMOHO]
be3bennocTu! U 3aKOH O 3AIUTUTH MOJATAKA O TUYHOCTH? MPYXKAjy NOLATHE
MeXaHHU3Me 3a 3alITUTY rpahaHa U HHCTUTYLH]a.

Y Cpduju je 2022. ronuHe NOKpEHyTa UCTpara IPOTUB jeSHE ,XaKepcke”
rpyne kxoja je nmpexko Dark Web-a mponaBana ykpaneHe DaHKOBHE MofiaTKe
rpahana mwupom EBpomne. McTpara je BoheHa y capanwu ca Eypononom u
ZoBeJia je 1o MPBUX CyJICKHUX Mpoleca y kojuma je Dark Web HaBeleH Kao
M3BOP KPUBUYHUX aKTUBHOCTH.

IV. 3apyuak

CyouaBame ca M3a3oBUMa koje noHocu Deep Web 3axTeBa mpaBoBpe-
MeHy, CBE0DyXBaTHy Y MHTEPAUCLUIUIMHAPHY PeaklHjy MpaBHOT CUCTEMA.

! 3akoH o wHbopManuonoj desdennoctu, Crymodenu inachuxk PC, dp. 6/2016,
94/2017 u 77/2019.
2 3aKOH O 3aLITHTH MoJaTaka 0 JMYHOCTH, Cyxdenu inachux PC, op. 87/2018.
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CaBpeMeHM IpaBHU CUCTEMH MOpaAjy YCKIaOUTH TEXHOJIOWIKK Pa3Boj ca
e(rKacHUM U TPAaBUYHO NOCTAB/bEHUM 3aKOHCKUM MEXaHU3MHMa.

HeonxonHo je yBohemwe HOBUX KPUBUYHHUX Jlefla, YCIIOCTaB/bakbe CIeLu-
janu30BaHUX TY)KWIALITaBa U jeJUHULIA TIOJULUje, Ka0 U UHTEeH3UBHA Mehy-
HapoJHa capajma, Kako OU Ce CTBOPWIM YCIIOBH 3a Cy30Hjame pallUpEeHUX
obnuka cajdep-kpuMHHaNA KOjU mpeTe He camo De3DeIHOCTH MojenuHaua
Beh ¥ cTadumHoCTH ApKABHUX CUCTEMA.

Nenad J. Mom¢ilovi¢
attorney at law in Ni§

RISKS OF "SURFING" THE "DEEP WEB" AND LEGAL REGULATIONS
Summary:

The Deep Web, as well as its dark sector, the Dark Web, are segments of the Internet
that are inaccessible to standard search engines. It is in this "digital underground”
that numerous illegal activities take place, such as drug trafficking, weapons traf-
ficking, forged documents, human exploitation, and other forms of organized
crime. In addition to criminal activities, the Deep Web is also used for secure com-
munication, scientific research and privacy protection, which gives it an ambiva-
lent character. The author in the article provides indications of the response of
states to the abuse of this form of Internet communication and advocates for the
appropriate regulation of its legal framework.

Keywords: Internet, deep web, dark web, digital crimes
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IOUIUT. IPaBHUK™®

ITOPECKH TPETMAH HAKHAJE IITETE
HU3MEDBY ITPUBPENHUX OPYIHITABA Y CPBUJH

CaKeTak:

[TpenMeT oBOT 4YlaHKa je aHaMW3a, JeduHUCake U KaTeropusaluja MpuMama Koje
IPUBPEHO APYIITBO OCTBAPH KAao HaKHAy IuTeTe (Ha MpUMep, IIyTeM CyZICKe HIIH
apburpaxHe omnyke). Meja ayTopa je ma nmpeacTaBu TpeTMaH HaKHAJe IITeTe Kpo3
CBe pesieBaHTHe nopecke obnuke y Cpbduju y ckinamy ca oarosapajyhum momahum
M3BOpPHMaA ITpaBa, Ipe CBera 3aKOHOM O I0ope3y Ha IoJaTy BPeJHOCT U 3aKOHOM O
nopesy Ha TOOUT MPaBHUX JIUIA.

bynyhu na ce y camoj CymITHHM UHCTUTYTa HakHajle IITeTe Halasu uzeja nospahaja
ekoHOMCKe Mohu omTeheHe cTpaHe y cTawe Mpe WTeTHOr Jorahaja, Wb YlaHka je
Ila TIOKake Ha KOjHU HauWH Ce HaKHa/a IITeTe Kao OONHMK HaZoOKHa/le eKOHOMCKOT
ryduTKa TpeTupa y CPIICKOM MOPeCKOM CHCTEMY, C TIOCeOHHM OCBPTOM Ha MeXa-
HH3Me KOjH OBy BPCTy IMpHUMama H3y3MMajy Ol OlOpe3rBama, Kao W Ha HBHUXOBO
yTeMerberhe y PelIeBaHTHUM IMPOIHCHMa.

KJBY‘IHC PE€YH: HAKHAla LITETE, IIOPE3H, ITOPECKA OCHOBHLA, IPHUBPENHA APYLITBA.

I. YBog

HaxHapa mrere, mpema CpICKOM OOJIUralMOHOM IpaBy, MPENCTaBiba
MMOBHHCKOITPaBHY MOCJIeJULy OATOBOPHOCTH 3a LITETY, a kheHa CBpXa je Aa
owteheHy cTpaHy BpaTH y MOJI0XKaj Y KojeM OM ce Hanaswia Aa [0 WTEeTHOT
norahaja Huje mowno (restitutio in integrum).

* EnexTpoHCKa agpeca ayTopa: paunovicsrdja@gmail.com
CTyneHT Ha MacTep cyoujama, cmep ,International Taxation”, TlpaBHU daKyaTeT U
ExoHoMcku dakynteT YHUBep3uTeTa y beorpamy.



Cpha IMaywosuh, [Topecku TpeTMaH HakHaze mTeTe u3mely npuspeanux apymrasa... 149

Y MMOBHWHCKOIIpaBHUM CIIOPOBHMA y KOjUMa Yy4YeCTBYjy NpHUBPEAHA
OpyILITBA, BUCHHY luTeTe Hajuewrhe yTBphyje cyn. Mehytum, ca passojem
CaBpeMEeHUX aJITEPHAaTHBHUX METOZa pelllaBama CIIOPOBA, CBE BHUIIE MPH-
BpeOHUX cydjekara o[jIy4yyje Ja CIOopOBe pellaBa mpel apOUTPaKHUM Te-
nuMa. Kapga ce ciop OKOHYa y KOPHCT jeJHOr ApYIUTBA, U Kaja je BUCUHA
mTeTe KBAHTU(UKOBAaHA (IUTO MpeACTaB/ba jedaH OJi HajKOMIIEKCHUjUX
acmekara CropoBa O HaKHaJM IITeTe), CJIey UCIJlaTa Te HakHaje, Hajuelthe
0]l CTpaHe ocurypasajyher opyIuTsa Koje BpIIHU OBy pajiby Y UMe U 3a pauyH
0oDBE3HMKA HaKHafe (IUTETHUKA).

Hmajyhu y Buny cBe HaBeIeHO, MPUPOIHO ce Hamehe MUTame: Kakga je
IpaBHa M €KOHOMCKa MPUpOJa Te HaKHaje, OOJHOCHO KaKO Ce OHa TpeTHpa
Yy OKBUPY mopeckor cucrema Cpodwuje?

['enepanHo mocMaTpaHo, MpUMama Koje IPUBPENHO OPYIUTBO OCTBApH
y BE3M Ca HaKHAZIOM LITeTe Cy U3y3eTa Off ONOpe3uBama, ajld je MOTpedHo
MMaTH Ha yMY J1a OBO OTpaHHUYEHE HHje ancoiayTHO (0 yemy he Buiue dutu
peuu y ole/bKy KOju ce DaBH OTHOCOM OBAKBOT THIIA MPHUMakka ca MOpPe3om
Ha TOOUT MPaBHUX JTULA).

Y HacTaBKy TekcTa he OUTH UCTUTaHU MEXaHU3MHU UCK/by4Yeha IPUMamba
II0 OCHOBY HaKHaje LITeTe, Teé CJIy4ajeBU y KOjUMa U3HOC HaKHafe LITeTe
MOXe OUTH IpefMeT onope3uBama. Takohe, duhe ykasaHO Ha pesieBaHTHY
CYICKY TpaKCy, kao ¥ Ha Moryhe HeZI0BO/bHO MPeLU3HO Kopulrhemwe ogpe-
hHeHux nojMoBa y mpakcH.

AHanu3a Hehe 00yXBaTHUTH MUTawa KOja Ce OOHOCE Ha HAaKHALYy IUTETe
y KOHTEKCTY MOpPeCKUX obnuka ypeheHux 3akOHOM O Iopesy Ha J0XOAaK
rpahaHa, jep je npegMeT UCTpakUBamba OrPaHUUYEeH Ha opecke odaBe3e Mpu-
BpPEeIHUX APYILITaBa, KOja He MOJJIeKy TAaKBUM OOIHIIMMa OMOpe3uBakba.

I1. HakHapa mrere H 3aK0H O IIOpPe3y Ha J0AaTy BpeJHOCT

1. OnIITH OKBHP

3aKOH 0 Mmope3y Ha JOAATy BPeJHOCT! MpyXxa jacHy nedHHULIM)Y Mpen-
MeTa OMOpe3rBamba OBUM MOPECKUM ODJIUKOM.

1 3axon o nope3sy Ha gonaty BpegHoct — 3T11IB, Ciyxdenu rnacuuk PC, op. 84/2004,
86/2004 —ucnp., 61/2005, 61/2007, 93/2012, 108/2013, 6/2014 — ycknaheHu AUH. U3H.,
68/2014 — np. 3axoH, 142/2014, 5/2015 — ycknahenu guH. usH., 83/2015, 5/2016 — yck-
nahenu guH. usH., 108/2016, 7/2017 — ycknahenu nuH. usH., 113/2017, 13/2018 — ycx-
nahenu guH. u3H., 30/2018, 4/2019 — ycxnahenu nuH. u3H., 72/2019, 8/2020 — yckia-
bhenu ouH. usH., 153/2020, 138/2022 u 94/2024. .
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[Mopes Ha nopaty BpenHoct (,[1JIB”) je omiuTu mopes Ha MOTPOILBY KOjU
ce odpauyHaBa U mnaha Ha UCIOPYKy fodapa W MpyXamwe yciyra, Y CBUM
(azama Mpou3BOIHE U IIPOMETA Modapa U yciayra.? Kako je mpoMeT 0CHOBHH
npesMeT Onopes3vBalka OBUM MOPECKMM OONMKOM, unaH 4 3I[1JB-a npyxa
IeTabaH OKBUD 3a JedUHHCake OBOT T0jMa, Hajlpe reHepajiHoM nedu-
HUIIUjOM Ko0ja oppelhyje mpomeT Kao MpeHOC MpaBa pacrosiaramka Ha Telne-
CHUM CTBapHUMa JIMIy KOje TUM HOOpHUMa MO’Ke pPacrosiaraTv Kao BJIaCHUK,
Kao Y JOONATHUM TaKCAaTHBHUM HadpajakeM TpaHCaKlHja Koje ce CMaTpajy
npometoM. UmMajyhu y Bumy ma ce TI[IB npumemyje Ha TpaHCaKlHje Koje
nogpasyMeBajy UCHOPYKy nodapa WM MpyXkame yoIyra, odpadyyHaBamwe
[1]B-a Ha HakHamy wTeTe OWI0 OU y CyMPOTHOCTU Ca MPAaBHOM MPUPOAOM
OBOT MHCTHUTYTA, jep U30CTaje eJEMEHT y3pOYHO-TIoCIequdHe Be3e usmehy
wiahamwa ¥ UCIOPYKe, OBHOCHO NpY’Kamwa yCIyTe.

HaBeneHu cTaB je mogpkaH y CIyXKODEHOM MULLbelky MUHHCTApCTBa
¢dunaHcuja Penydnuke Cpduje (,Munuctapcrso unancuja”)? roe je us-
PHYXTO HaIJIalleHO [a HaKHaJa IUTeTe HHUje MpegMeT omnopesuBama [1/1B.
CylTrHa YMBEHUYHOT CTalka Koja je JOoBea IO 3aXTeBa 3a U31aBambe CITykK-
beHor muuubewa MuHUCTapCcTBa QUHAHCH]ja ce cBoawia Ha cienehe: odses-
Huk [1]B-a (Kymair) je y MOTOYHOCTH MJIaTHO KyMOTPOAajHy LieHy ogpeheHux
MOJBONPUBPEIHUX MalllMHa Apyrom odBe3Huky [1/]1B-a (mpomasuy). Hakon
WCIIOpPYKe, Ha MallMHaMa Cy TOKOM YNoTpede YOYyeHH HefOoCTaluu KOju Cy
IOBOIWIM [0 HUXOBOI KBapewa U M3a3Bajld MaTepUjalHy IITETy KymLy.
Kynan je, Ha OCHOBY CyACKOTr IOpaBHama, MPUMHO HOBYaHA CPENCTBA Of
npozjasua. Y cKiaamy ca cly’k0eHUM MUIJbeleM MUHHCTapcTBa PUHAHCH]a,
Ta CPENCTBA Ce TPeTHpajy Kao HaKHaja IUTeTe, a He Ka0 yMameme KyIo-
MpOoJajHE LeHe U, y CKIaLy ca TUM, HUCY npegMeT odpauyHa [1]]B-a.

OBakas cTtaB MuHHCTapcTBa (DMHAHCHja je MOTBpheH y jou jefHOM,
paHHjeM MHULUbewY,* IIe je HaBeEeHO Na , HpuUMAare HOBUAHUX cpegcitiasa de3
0basese UpuMaoua HOBUAHUX CPegetiasd ga gasaouy uiu gpyiom Juuy u3epuu
upomiueuunugdy y eugy upomewia godbapa unu ycryid, He cmawipa ce upegme-
wom otiope3usarwa [1/]B”, ca SUTHOM HAIOMEHOM Ja

»,aK0 Y KOHKPETHOM CJy4yajy M3 LIeJIOKYMHOT YMHEeHUYHOT CTawma Koje je o

yTHllaja Ha [10CTOjame opecke odaBe3e MPOU3MIA3H ja HOBUaHa CpefCcTBa koja

ce ucrnahyjy Ha UMe HakHazle WITeTe Y CYyIITHHU MPeCcTaBbajy HakHaAy 3a
OTIOpe3uBHM MpoMmeT Jobapa Wiu yciayra Koju Bpiun odse3nuk [1/1B kojem ce Ta

2 3T10B, ui. 1.

3 Munubere Munucrapcrsa huHancHja, op. 011-00-417/2021-04 ox 6. maja 2021.
TOIIVIHE.

4 Mumbere MunucTapcTBa uHancHja, op. 413-00-900/2011-04 on 7. HoBeMOpa
2011. ropusne.
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cpexnctBa uciuiahyjy, y TOM ciIydajy 3a W3BPIIEHHW MPOMET 00apa, OJHOCHO
yCiIyra mocToju odaBe3a odpauyHaBamwa U iahawa 1B y ckiramy ca 3aKOHOM.
YumeHUYHO CTamwe Off yTHUllaja Ha MOCTOojale U BUCHHY MOpeckux obasesa y
CBAaKOM KOHKDETHOM C/Iy4ajy yTBphyje HaljieKHH NOpecKy OpraH y ckiany ca
HaueJlrnMa npenBuheHUM Mponucruma Kojuma ce ypehyjy mopecky mocrymnakx v
nopecka afMUHHUCTpanuja”.

HaBezeHH U3BOJ U3 OBOT MULI/bEHA OfpakaBa Hauesno (akTHLIUTETA U3
3aKoHa O MOPECKOM TIOCTYIKY M TOPECKOj afMUHKCTpaluju.> OBO HAYeI0
yKasyje Ha TO [ia CB€ TpaHCaKLHje U IIopecKke YhmeHuLe tpedba yrephusaru
npeMa BHUX0BOj €KOHOMCKO] CYWITHHH. Ha OCHOBY HaBeIeHOI, MOXeMO
3aK/BYYUTH J1a, MAaKO NpUMama y BE3U Ca HAaKHAOM IITETE HHUCY IpesMET
[1]1B-a, 0BO MCK/byUYEHE HUjE ANICOIYyTHO U OC/Iama C€ Ha EKOHOMCKY CyIl-
THHY CaMoOT NpUMama.

BUTHO je HAOMEHYTH [a, y CK/Iajy Ca HayeIOM 3aKOHUTOCTH KOje
IpencTaB/ba OCHOBHO HAueso MOPECcKOr moctynka y cwiamy ca 3ITIIIIA,
cryxbeHa MUllUbetha MUHUCTapCcTBa (DMHAHCHja He MpelcTaBbajy dopma-
JlaH M3BOp NpaBa ¥ MMajy UCK/BYYUBO OPHUjEHTAallMOHM kapakTep. OBakas
THIT MULLUBbEHA CITY’KH 1a Ce IOPECKUM 0DBE3HULIMMA NIPY’Ke CBE pPeIeBaHTHE
uHpopManyje 3a UCNyHmaBame BUXOBUX NMOPECKUX 0DaBe3a U NPUMEHH
onroeapajyhux mopeckux mpornuca.® Mako HiCy obaBesyjyha, 0Ba MUIIL/bEHA
VMMajy 3Hayaj Kao MOMONHO TyMayeme 3aKOHA M CUCTEMAaTH3Yjy CII0KEeHe
MpaBHE UHCTUTYTE; OBO je BA)KHO Y CIy4Yajy KOjU ce OBIle pa3marpa, jep Ha-
BelleHa MMHIL/bEHA Ha UCIpaBaH HauyMH oppakasajy cywtuHy 3I1[I1B-a u
nojma [1IB-a y nomahoj u MehyHapooHoj TEOpHUjU U MPAKCH.

TpermaH pasnmUUUTUX HaKHaJA MO OCHOBY APYTHUX YTOBOPHUX OIpendu
(110 OCHOBY YTOBOPHE Ka3He U CJIMYHUX IIPUMama) MOXe CEe pa3IMKOBaTH ca
cranosuiTa [1/1B-a, Te Mo)ke 3axTeBaTH NMOCedHY aHaIU3y Koja du mosena
10 APYKYHWjUX UCXOAa — Ha mpumep, Ao kopekuuje [1[IB odaBese. Y oBoM
pamy ayTop ce He DaBH THM IMTalmeM, jep je NIpPeIMET aHa/IU3e IIpe CBera
TPETMaH ,KJIaCHYHe” HaKHaJe WITeTe Y KOHTEKCTY PEJIeBaHTHUX MOPECKUX
odnuka y Cpduju. OcHOBHa pasnuka usmehy ,ki1acuuke” HakHaje LITeTe U
HaKHaJe M0 OCHOBY IPYTHMX YTOBOPHHUX OIpendH je 3alpaBo Y eKOHOMCKO]

> 3aKOH 0 MOPECKOM TIOCTYTIKY H MOPecKkoj amMuuuctpanuju — 3I1TA, Crymoeru
tnacnux PC, dp. 80/2002, 84/2002 — ucnp., 23/2003 — ucnp., 70/2003, 55/2004, 61/2005,
85/2005 — mp. 3akoH, 62/2006 — fgp. 3axoH, 63/2006 — ucnp. gp. 3akoHa, 61/2007,
20/2009, 72/2009 - mp. 3akoH, 53/2010, 101/2011, 2/2012 — ucnp., 93/2012, 47/2013,
108/2013, 68/2014, 105/2014, 91/2015 — ayreHTHYHO TyMauewe, 112/2015, 15/2016,
108/2016, 30/2018, 95/2018, 86/2019, 144/2020, 96/2021, 138/2022 u 94/2024.

6 Muna Bpameur, ,ITpasa nopeckux obsesuuka y Cpouju”, 300pHuK pagoed ITpasHol
¢Qaxyniuettia y Hosom Cagy, ron. XXXVIII, 6p. 3/2004, 92.
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cywrtiau, dyayhu ma kol HakHaZe LITeTe He MOCTOjU pa3MeHa, OAHOCHO
y3ajaMHOCT YMHHIOH, Te He MocToju nmpomer y cmucay 3I11B, jep je y
MUTaWky WCIIAaTa KOja HEMA Y3POK y MpomeTy, Beh y TpOTUBIPAaBHOM WU
MPOTUBYTOBOPHOM MOHALIaky (Ha MPUMEDP, Y CUTyalUjy KaJa HeHClpaBHa
MallWHa M3a30Be MOXKap y CKIAAUIITY U YHUILITH 3aJMXe Koje y TOM CKJIa-
DUIITY 4yBa KyIlal] MallWHE).

Ha ocHOBY cBera HaBe[leHOT MOXe Ce 3aK/bYUWTH Jia, Y CKJIafly ca pere-
BAaHTHUM TIponucuMa (mpeunsuuje ca 3I[1/]B-oM) npumMama Koja UMajy Ka-
pakTep HakHaje IUTeTe, a KOja Ceé He MOTY JOBECTH y Be3y Ca MpYyKambem
yCJIyra Wiiv UCIOPYKOM Jobapa, He moauiexxy odpauyHy u miahamwy I[171B-a.

2. [Ipakca y ynopegHOM IpaBy

Y nmpaBHUM CHCTEMHUMaA [APYIUX 3e€Majba 3ay3€THU CYy CIMYHU CTaBOBHU Yy

Be3u ca [1]IB TpeTMaHOM npuMama KOja UMajy KapakTep HaKHaje LITeTe.
Taxo je y jemHoj nmpecynu Cyna npasne EBporicke YHuje’ HaBeeHO na
»CyMa ItaheHa Kao Ieno3uT, y KOHTEKCTY YTOBOPa KOjH Ce OHOCH Ha MpYy’Kame
XOTEJICKUX YyCllyra Koje Mmoijiexy nopesy Ha AojaTy BpefHoOCT, Tpeda na ce
cMaTpa, y C1y4dajy Kafa KIHjeHT UICKOPUCTH ONLUjy OTKa3HBamwa yroBopa U Taj
M3HOC 3a[Ip’KU XOTeNnujep, kao (PUKCHA HaKHaJa 3a OTKasHBame, koja ce miaha
Kao KOMIIeH3alyja 3a TYOUTaK KOjH je MpeTpIeo XoTenujep 300T Hencnymewa
odaBe3e Off cTpaHe KIMjeHTa, ¥ Koja HeMa OUPEKTHY Be3y ca IMpyKameM OUIo
KaKBe yCJIyre y3 HakHaly, Te Kao TakBa He IOJjIexe TOM nopesy”.

Takohe, y mpecynu je HaBemeHo ciienehe:

»JJOK Ce y cUTyalldjamMa Kaja Ce yroBOp U3BplIaBa yoOUYajeHUM TOKOM JIEMIO3UT
ypadyHaBa y LiEHy ycjyra Koje Ipyska XOoTelaujep u crora nomiexe I1[B-y,
3ajp)KaBame JEI03UTa y [JTaBHOM IOCTYIKY, HAIIDOTUB, HAcTaje Kao Iociesuna
TOra ILITO je KIUjeHT UCKOPUCTHO OINLUjy OTKa3KBama Koja My je duia JocTynHa
U CJIy’KU kao KOMIIeH3alllja XoTenujepy 300r oTka3uBama. TakBa KOMIIeH3al1ja
He MpencTaB/ba HAaKHALY 3a YCJIYTY U He yiia3ud y OCHOBY 3a odpauyH [1]B-a”.

HaBeneHo MpakTU4YHO 3HAYM Ja Ce, y CIy4ajy OTKa3uBama YCIyre, 3a-
OpKaBame OBOI THUIA HAaKHaZe Ofi CTPaHE XOTeja He cMaTpa HaKHAaZoM 3a
Ty ycayry, Beh mayumaaHOM KOMIIEH3alMjoM 3a LITETy KOjy je XoTenujep
IIPETPIIE0 yCIe[ OTKa3WBama pPe3epBalyje ol CTpaHe KiIHjeHaTta. Moxe ce
HallpaBUTH U Napajiesia y Norjiefy OBe, HaKo HE OUPEKTHA, ca npaBom Cp-
Ouje, y Be3u ca oBom npecynom Cyna npaspe EBporncke yHuje. ['enepaiHo,
npecyne Cyza npasgae EBponcke yHuje, HUCy popmanHo-ipaBHO odasesyjyhu

7 Case C-277/05 — Société thermale d’'Eugénie-les-Bains v Ministre de I'Economie, des
Finances et de I'Industrie, para. 32..
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u3Bop npasa y Cpduju, anu y cBakoMm cilydajy OJUIyKe OBOI OpraHa Cy BpJIO
Ba)KHE 3a TyMauewe fomMahux mpomnuca, jep je Cpduja y npouecy eBponckux
UHTErpanyja, Te Ce JIOKaJIH! OpraHy YecTo y CBOM pafy OCjlamajy Ha IIPHH-
LuIe KOjU Cy YCTaHOB/bEHM Yy Ipakcu Tor Cypa.

Y Yjenumwenom KpamesctBy, [lopecka ynpasa (His Majesty’s Revenue
and Customs) y CBOjUM NPUPYYHHLIMMa PENOBHO HAaBOAW YIYTCTBA 3a IO-
pecke 09BE3HMKE O TPETMaHy Pa3lMYUTHUX TpaHCaKlHja ca CTAaHOBUIITA
[1IB-a u ocTtanux nmopeckux odavKa Ha OCHOBY JOKAJIHUX MPOMHCA, KA0 U
CyICKe mpakce, a HapouuTo npakce Cyna mpasne Esponcke Yuuje. O oBoM
KOHKpeTHOM nutawy HM Revenue & Customs y csom I1JIB npupyunuxy VAT
SC05910 HaBomu ,ga Ou Heko Unahare UpegcwiasmaL0 HaAKHAGy 3d UpoOMeld,
Mopa ga uocwioju peyuupoyutieili usmehy upymaoua u KOPUCHUKA yciuyie.
IIpywanay, ycnyie ce odage3yje ga upymu ycayly og K0je KOPUCHUK umd
kopuci”.8 Umajyhu 0BO y BHIY, jaCHO je 1a y KJIACHYHOM CJIy4Yajy HaKHA[e
IITeTEe He OCTOjU PELUIIPOLUTET Y AaBawy U3Mely omteheHor v mreTHUKa
Y Jla CE HE MOXKE TOBOPUTH O HaKHAaIU 3a IPOMET.

ITI. HakHaga mreTe ¥ 3aKOH 0 mope3y Ha JOOHUT
IIpaBHHUX JIHIIA

Kako ducMo pasMOTpWIM yTULIAj TPUMamka y Be3U Ca HAKHA/IOM LITETe
Ha M3HOC Tope3a Ha J0OUT Koju Tuiaha jemHo MPUBpPENHO OPYUITBO, Hajmpe
MOpaMmo Jja pa3yMeMO HayuH Ha KOjH ce YyTBphyje onope3usa NOOHUT.

Haume, mpemMa 3akOHY O TOpe3y Ha AOOUT MPaBHHX JHLA,’ OCHOBULY
3a mopes Ha JOOUT MpencTaB/ba ONMOPe3rBa JOOUT jeJHOT MPABHOT JIULA, 10K
ce onopesuBa AOOUT yTBphyje y mopeckomM dunaHcy yckiahuBaweM JOOUTH
0o0Be3HMKa HCKaszaHe y OulaHCy ycrmexa, KOju je cauumbeH y CKIaay ca
MehyHapoogHUM payyHOBOICTBEHUM cTa”mapauma (,MPC”), ogHOCHO pas-
TAYUTUM MehyHapoOHUM cTaHAapAuMa (PUHAHCHjCKOT H3BeLITaBamba
(,MC®H") y 3aBUCHOCTH OJ] BeJIMUMHE Npeny3eha v JIOKaJHUM PauyyHOBOJ-
CTBEHUM MponucuMa. HajjemHoCTaBHUje MpUKa3aHO, OOPe3uBa JOOUT jeli-
HOT MPaBHOT JIMLA CE MOKE U3padyHaTH TaKO LITO CE OJf OCTBAPEHOT payvy-

8 HM Revenue & Customs, VAT Supply and Consideration Manual, VATSC05910,
gociiyiino na: https://www.gov.uk/hmrc-internal-manuals/vat-supply-and-consideration/
vatsc05910

9 3akoH 0 mopesy Ha JoOWT mpaBHuX auua — 3T, Cayxbenu inachux PC, op.
25/2001, 80/2002, 80/2002 — mp. 3axoH, 43/2003, 84/2004, 18/2010, 101/2011,
119/2012, 47/2013, 108/2013, 68/2014 — np. 3akoH, 142/2014, 91/2015 — ayTEHTUYHO
TyMauewe, 112/2015, 113/2017, 95/2018, 86/2019, 153/2020, 118/2021 u 94/2024.
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HOBOJICTBEHOI' ITPUXOJa OJy3My PAacXOAH KOjU Ce NMpHU3HAjy y CKIamy ca
ongrosapajyhum nponucuma (Ha mpumep, He IPU3HAjy Ce TPOIIKOBU KOjH ce
HE MOTY IJOKyMEHTOBATH, IIOKJIOHU W MPUIO03H KOjU Cy IATH MOIUTUYKUM
OpraHM3alyjaMa, HOBUAHE Ka3He KOje MU3pHye HalJIeXKHW OpraH, yrOBOpHeE
Ka3He W IIeHaJIH, UTI.).

T'enepanuo, 3TIATIJI He mpu3Haje 3acebDHO HM3y3UMarme U3 MOpecke Oc-
HOBHILle NPUXO0Ja KOje jeqHO NMPUBPENHO IPYLITBO OCTBAPHU MO OCHOBY
IpyUMama y Be3u Ca HaKHaZlOM LITETe, 3a Pa3auKy Ofl, Ha IPUMep, NIpUXoaa
KOje pEe3HUIEHTHU ODBE3HHMK OCTBApH II0 OCHOBY JWBHUAEHIU U YAENa y NO-
duTty, 3a koje je mpeaBuheHo AUPEKTHO u3y3ehe u3 nopecke ocHoBuile. Kako
Ce OHJla TPETUPAjy NPUXOIU KOje MPUBPENHO APYIUTBO OCTBAPH 10 OCHOBY
HakHaze wreTe, Oynyhu na ce MHTYUTUBHO HE YUHU MPAaBUYHUM 1a HAKHAZY
mreTe Kojy omrteheHo nMpuUBpesHO OPYIITBO NPUMHU yBeha MOpecKy OCHO-
BULYy U HA Taj HAYMH yBeha HOMHWHaAIHU U3HOC MOpe3a Ha AOOUT KOjU TO
NPUBPENHO APYIITBO Maha?

Tpakewe OArOoBOpa HAa OBO MHUTAKE MOXKEMO MOYETH OJf MojMma
NOTEeHLIWja/IHE UMOBHHE, KOjH je mpensuheH MehyHapogHUM padyyHOBOZ-
cTBeHUM cTaHgapaoM — MPC 37 Pesepsucawa, totlienyujanie odasese u
uowenyujania umosuna.'® MPC 37 mpensuha nojam [oTeHuujamHe UMO-
BUHE U fedUHHILIE Ta Kao ,M0ryhy UMOBHHY KOja HacTaje 110 OCHOBY IpO-
uinx gorabhaja ¥ yvje nocrojawe he OUTH MOTBphHEHO jeAMHO HAaCTaHKOM
WM HEHACTaHKOM jeHOT WM BUIle HeusBecHUX Oynyhux morahaja koju
HHUCY Y OTIYHOCTH NMOJ KOHTposioM eHTUTeTa” (,[I0TEHIIMjalHAa UMOBUHA").
[Tprmama Koja IPUBPENHO OPYIITBO OYEKYje II0 OCHOBY HaKHaje IUTETE, Y
BehHHU cimyyajeBa npencTassbajy IloTeHnujanny vMoBrUHY. Ha npumep, yko-
JIMKO NMPUBPENHO APYLITBO NPETPIU IUTETY YCIe[ MoXKapa y MaraluHy Hu3-
a3BaHOT HEMAapOM CKJIafuIlTa (peuumo 300T HeJOBO/bHE MPOTUBIIOKAPHE
3allITUTE), Ta LITeTa He odyxBaTa CaMO YHHUILNTEHe 3aauxe (MaTepujasHa
mreTa), Beh Moke YK/by4MBaTH U U3TYO/beHY NOOUT, YKOJIHUKO je MOCTeUUHO
DOLUIO 10 MpeKuza y UCIymhaBawy odaBe3a pema Kynuuma U ryouTka Ino-
CIOBHUX NapTHepa. [IpouemHnBame HU3HOCA LITETE jeé BP0 KOMIUIEKCAH
MpaBHYU MHCTUTYT, IOTOTOBO KaJia je y MUTawy U3ryd/beHa JOOUT, U Taj U3HOC
ce Hajuewhe mpouemwyje y CyICKOM MOCTYIKY. Kao mTo je onure mo3Haro,
CYICKH CIIOPOBU MOTY TpajaTH MPUIWYHO AyTO, YaK U [0 HEKOJIHUKO rOJUHA,
LITO MPAKTUYHO 3HAYH J1a MOXKe TpoTehu Bullle PUHAHCH)jCKUX LUKITyCa Mpe
OKOHYama CIopa; MopeJ Tora, U UCXO0J TAaKBOT CIOpa je YBeK HEeHW3BeCTaH,
jEp ce HUKa/la He MOXXe ca CUrypHoluhy npegsBuieTH KOIMUKY he u3HOC dUTH

10 MPC 37 Pesepsucarwa, iotenyujanne odasese u oienyujania umosuna — MPC
37, Cnymoenu inaciux PC, 6p. 123/2020.
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nocyhen omwrrehenoj ctpanu 1 fa v he yomniure dutu focyheH nkakaB U3HOC.
Hmajyhu cse HaBeneHo y Bupy, MPC 37 HaBonu y wiany 31 u 32 fa ,enitiu-
et He peda ga tpusna IotheHyujarny umosuny”, kao v na ,I[1otheHyujanta
UMO0BUHA 00UUHO HACTUdje U3 HEUNAHUPAHUX UTU GPYTUX HEOUEKUBAHUX
goiahaja Koju gogoge go mMoiyhHoCTU UPUTUBA EKOHOMCKUX KOPUCTIU Y EHTHU-
twetd. I[Tpumep je notpaxcusare HA Koje eHWUTHeT Upaso octusdapyje CygcKkum
fiytiem, Kaga je ucxog Heusseciwian”. Y Ckiiafly ca HaBejeHUM, [loTeHIIUjaTHa
MMOBHHA He MOKe DWUTH MpU3HATa HU Y TIOCTOBHUM KHUraMa jeqHOT IpH-
BPEIHOT APYLITBA, HUTH MOXKe OUTH NMpU3HATa Ka0 MPUXOJ y MOPECKOM Ou-
JIaHCy.

[Towrto Huje moryhe nmpusHaty [loTeHIMjalHy HUMOBHHY Kao MPUXOT,
0CTaje OTBOPEHO NUTAalke KaK0 TPETUPATH IyOUTaK KOjH je HacTao Kao IOo-
cnenuua wreTHor gorahaja y mopeckom dunancy. Huje cnopso na he ce
HaBeIeHU ryOuTak TpeTUpaTH Kao pacxof y MOpeckoM OUIaHCy, amu MUTamke
je y k0joj MepH ce TakaB pacxo] MOke mpusHatu. Ynan 7a 3I1AIUI, koju ce
0aBW nmuTameM yckiaahupawe pacxona, U3PUYUTO HABOJHU Jia Ce HA TEPeT
pacxona He MOTY NMPUXBATUTH TPOIUKOBU KOjU C€ He MOTY JOKYMEHTOBATH.
[lITa 0BO HCK/byuere MPAaKTUYHO 3HAYM? BpaTumo ce Ha MpUMep rie je
NPUBPEIHO APYLITBO MPETPIIEJIo WITeTy yciiel Mokapa y MaraluHy u3asBa-
HOT HEMApOM CKJagulTa. Y OBOM CJIy4yajy jacHO je na he mpuBpenHo
OPYIITBO KOje je MpEeTpIeno ITeTy MOhM [a eBUOEHTHUpa CTBApHY LITETY
KOjy je mpeTprienio y BUAy TydrTKa 3aarxa Koje Cy YHUIITeHe y Moxapy, aau
ca Ipyre CTpaHe, Opef CTBApHe ITeTe, BeJTUKU Aeo TYOUuTKa Hajuyelnhe YuHU
n3rydsbeHa OOUT, KOjy je BpJIO TEeUIKO AOKYMEHTOBATH W A0OKa3aTH U Koja
IIpenCcTas/ba jeflaH BPJIo allCTpaKkTaH MpaBHU I10jaM.

[To cBOj mpuauLM, rydUTak y BUOY U3ryd/beHe JOOUTH ce Hajyeurhe He
MOXXE €BUJIEHTHpATH Kao pacxoj y MOCJIOBHUM KIBHraMa, 4ak U y ciydajy
Ia ce Hampasu ofpeheHa npoueHa U3rydseHe JOOUTH OfI CTpaHe CTPYYHOT
JWUA, Tj. BEeLITaKa; OTyaa, Ouio O Kpajike YIUTHO U Majlo BEPOBATHO Ja ou
HaJlJIe)XHU NIOPECKHU OpraHM y CJlydajy KOHTPOJIE IPUXBATUIN TaKaB pacxon
y NOpecKkoM OUaHCy MPUBPESHOT APYLITBA.

Moxemo 3axpyuuTH fga he ce (mowrTo ce u3ryd/seHa fodUT Hajueurhe
HE MOXXE CMaTpaTH Kao pacxof, Beh TakaB TpETMaH MOXE UMaTH CaMo JIe0
IITeTEe KOjU NMpencTasba CTBAPHY IITETY), Y C/Iy4dajy Ja IPUBPENHO OPYIITBO
noduje crnop u fa My dyne gocyheHa cTBapHa LITeTa W U3rybrbeHa OOOuT,
Ie0 KOMIIeH3aluje KOju Ce OHOCH Ha CTBapHY LITETy U3HUBEJINCATH Ca pac-
XOJIOM U3 MPeTXOOHUX QUHAHCHUjCKUX LUKITyCa, AOK he Ieo Koju ce OOHOCH
Ha U3ry0/beHy JOOUT OMTH TpeTHpaH Kao ,4YUCT MPUXO0[”; 3a 0Baj MPUXOJA
ouhe yBehana mopecka ocHoBuua, de3 oxnrosapajyher pacxopa, Te Tako



156 EPARRY  oSpoj 3/2025

yBehaH 1 ykynaH HOMMHa/IHH U3HOC TI0pe3a Ha JOOUT KOje jeHO MPUBPESHO
opyuTBo miaha.

Moxe ce MOCTaBUTH NUTame MPAaBUYHOCTH OBAKBOT NpHUcTyna. Ca jenHe
CTpaHe, U3MaKia NOOUT mpencTaB/ba ryouTaKk KOjU je TPUBPESHO OPYIUTBO
npeTprneno, a U3 GakTUYKKX Pa3iora TakBO MPUMame Ce ca pauyyHOBOJCTBe-
HOT CTaHOBUILTA MOCMATPa Kao MOTHYHO HOBU MPUXO]J (2 HE KA0 EKOHOMCKH
HaCTaBaK IPETXOMHOT M0C/I0Baka) U Kao Takas DMBa IpeJMeT ONIOPe3UBama;
OBO NMPAaKTHUYHO AOBOAU [0 BUILECTPYKOT €KOHOMCKOI onTepehema oure-
heHor nmpuBpeHOr IPYLITBA U3 BUILE Pa3jiora: a) IpUBPesHO OPYLITBO HUjeE
WMo MPUIUKY Ja UCKOPUCTH TIOPeCKe OJaKIIUIE, KOje OU MOTeHLHjaTHO
MoTrJIe ia Ce IPUMEHE Ha MPUX0[ KOjU MpefCcTaB/ba U3ryd/beHy JOOUT, fa ce
HITeTHU forafaj HUKaa HUje orouo U 1a Cy ce oarosapajyhe TpaHcakuuje
oducTuHwIe; §) MPpUBPENHO APYIITBO HE MOXKE Aa KOPUCTHU oarosapajyha
yMamewma Koja 0u ce MOTEeHLHWjaIHO KBaAU(UKOBaaa a Oyny yK/bydeHa y
NIOpecKkH OWUIaHC fa Cy U3BOPHE TpaHCaKkuuje duie ocTBapeHe, YMECTO LITO
je IpUBPENHO JPYLITBO OCTBAPUJIO NMPUMamka U3ryd/beHe JOOUTH 110 OCHOBY
HaKHale IITeTe; B) Y OWIAHC Ce He yK/by4yjy NOTEHIWjaIHU OLOULIM KOju On
ce Mornu npumeHuTH y cknany 3IIAITT y Be3u ca aMOpPTH3aLUjOM; Te T)
CYZOCKY U IpYTH OpraHu (Ha npumep, apdurpaxHa Beha) Hajuewrhe gocyhyjy
OBakaB TUI HakHaza y ,0pyTo U3HOCY” — Tj. Ty’>KDEHU 3aXTEBU HE YKIbYUYjy
NOTeHLMjajHe UMIUIMKauuje nopesa Ha Jodut, dymayhu na 6u taksa pauy-
HHUIIa TpeCTaB/bajia M3a30B 3a CBAKOT BellITaka, jep (3a pasnuky oxn [1/]B-a),
MOCTOjU MPeBULIe BapHjadiu 3a UCMPABHY U BEPOJOCTOjHY Kankyaanujy. C
Ipyre CTpaHe, MOXe Ce TBPOUTH U Ja u3rydsbeHa foduT tpeda na Oyne mpen-
MeT 1mope3a Ha AoOUT npaBHUX julla, 0yayhu na du Takea godut duna mpen-
MeT OIOpe3rBama Ja je HacTtaaa ,IPUPOSHUM” MyTeMm, Tj. Ja IO LITETHOT
norahaja HUje HU JOLUIO.

CtaB koju moTBphyje MoryhHOCT omope3uBama H3Tyd/beHE NOOUTH
noTepheH je u y ppaHLyCKOj TUTepaTypHu U NMPaKCH ApKaBHUX OpraHa, rue
je y jelHOM pajly HaBe#eHO:

"Y oCHOBH, HaKHaJie LITeTe ce Omope3yjy Kana HafokHahyjy rybuTke koju ce

OJHOCE Ha ONOPE3UB NPUXOJ, T'YOUTKE WIM TPOIIKOBE KOjU CE MO CBOjOj IMpH-

pomnu Mory OHBI/ITI/I, 1 50)87%0 FyﬁI/ITaK, OOHOCHO yMam€mhe BPEAHOCTH MMOBHHE.

Omnopes3us NpuxoJ nMoapasymesa MPUX0L KOjH je OoBEe3aH ca KOMEPLUHUjaTHUM

WIH UHAIyCTPHjCKUM aKTHBHOCTHMA H, TEHEPAJIHO, Ca YOOHUajeHUM [I0CIOBABEM

npenyseha. Ha npumep, y ®pannyckoj, HakHaja LITeTe 3a PacKUl yrosopa

(ognyxa [pmaenoi casewmia og 7. pedpyapa 1944, iipegmewi opoj 70316) unu

HeJojaIHy KOHKYPEHIIUjy onopesyje ce, jep HamokHahyje rydutak onopesuBor

npuxopa. AKo ieo MpUMJ/bEHE HaKHAZle 33 U3ryd/beHU MPUX0] MPeACTaBsba Ha-

JIOKHaZy 3a T'yOUTaK KIWjeHTeNe, U Taj Aeo je Takohe onopesus (ognyxa Jpias-

Hol cageitia og 19. jyna 1974, tipegmetti Opoj 92092). MehyTtum, kana HUje ped
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o ryduTKy npuxopa, Beh UCK/by4YHMBO O IYOUTKY KIHjeHTese, Tafa HakHaga Huje
npenMeT ormopesuBama’. !l

Y cBakoM Ciy4ajy, ca acneKkTa eKOHOMCKE PEaIHOCTH IPYrayujy TpeT-
MaH oBe nmpodiemMaTuke (Tj. TpU3HaBawa U3ryd/beHe JOOUTH, Koja PaKTUUIKU
npencTaB/ba XUMOTETUYKA pacxoj) DU OTBOPHO MPOCTOP 3a BEIUKH OpPOj
,JIDaBHUX pyIa” U 3a MaHUIyJIaLHjy NOPECKOr CUCTEMA, JOK OU LIEIOBUTO
pelIeme ONTepeTwIO DyUeTCKH CUCTEM M yCIIOCTAaBUJIO Kpajlke HepeaslHa
OYeKHBama Ol OpraHa KOju BpLIE TOPECKYy aflMUHUCTPaLH]y.

IV. 3axpyuyHa pa3maTpama

Kapa rosopumo o I1IB, cuTyalyja je MpUIMYHO jacHa U MOXXeMo Johu
[0 3aK/by4yKka — IpUMama koja UMajy kapaKkTep HaKHa/e LWITETE, a KOja ce He
MOTY IOBECTH y Be3y Ca Ipy’KambeM yCayra Wik UCIIOPyKOM Jodapa, He MoJ-
nexy odpauyny v mnahamy [1/1B-a y Cpbuju, wTo je ¥ noTBpheHo pasnu-
YUTUM CIIyKDEHHMM MULIBEBMMa Ha[JIEXXHUX opraHa. [JojaTHO, roTOBO
UIEHTHYaH TPETMaH je npenBuieH y NopeckuM CUCTeMHUMa 3eMaba EBpon-
cKe yHUje, WTo je noTBpheHo u y npakcu Cyna npasne EBponcke yHuje.

CynpoTHO TOMe, TPeTMaH HaKHaZle ITeTe y KOHTEeKCTy mope3a Ha BoOUT
IIpaBHUX JIMLA je KOMIUIEKCHUjU. [JOK ce HaKkHaza CTBapHE IITETE, YKOIUKO
jé YpenHO JOKYMEHTOBaHa U KHUIOBOJCTBEHO €BUIEHTHPAHA, [0 MPaBUITy
MOXXEe TPeTHpaTH Kao MOpecku HeyTpasaH forahaj (cxonHo ogrosapajyhem
MpHU3HaBawky pacxoza), TPeTMaH HaKHale M3ryd/beHe NOOWUTH OTBapa HU3
NPAaKTHYHUX U HOPMATUBHUX NMUTaka. HavMe, Hako TakBa MpUMama npen-
CTaB/bajy 00JMK KOMIIEH3aluje 3a MPUxXo] Koju OU y peJOBHUM OKOJTHOCTUMA
010 OmopesuB, HUXOB TPETMaH Kao ,HOBOI” MPUXOAA 3HAYM Jia Cé Ha HUX
He MOIy NMPUMEHUTH MOTEHLHWjaJHe MOpecKke OJIaKUIWLe, TPOIIKOBU HWIH
Ipyra ymawmema Koja Ou BaKWia y Clly4yajy peanv3aluje MpBOOUTHE MOC-
JIOBHE TpaHCaKLHje.

Crora ce mocTaB/ba NMUTakbe MPAaBUYHOCTU OBAKBOI pellewa. HMako je
KOHIIENLUjCKH ONPaBJaHoO Jla Ce HafloKHazla u3ryd/beHe JOOUTH TpeTHpa Kao
OTIOpe3UB NMPHUXOJ, OBaKBa KOHCTPYKIIHja TOBOJH IO CUTYallHje y KOjoj MpH-
BpenHU cydjexT, Beh omreheH M30CTaHKOM TMIaHUpaHe AOOUTH, JONATHO
CHOCH TepeT mopecke obaBe3e Ha HaKHaAy 3a Ty u3rydsseHy nodut, des
moryhHocTH na pedieKTyje cBe TPOIIKOBe U NOpecKe UMIIMKaLKje Kao LITO
01 TO MOrao y pefoBHOM TOKY IOC/IOBama.

11 Philippine Meyer, Clara Marco u Marion Lagrange, , Tax Treatment of Damages:
How Does it Work? (Europe)”, University of Montpellier, Centre du Droit de I'Entreprise,
Program of Master 2 ,Droit du Commerce International”, Association of Corporate
Counsel.
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TAX TREATMENT OF COMPENSATION FOR DAMAGES BETWEEN
BUSINESS ENTITIES IN SERBIA

Summary:

The article focuses on the analysis, definition, and categorization of income ob-
tained by a business entity as compensation for damages (e.g., through court deci-
sions or arbitration awards). The author’s aim is to present an analysis of the
treatment of compensation for damages through all relevant tax forms in Serbia,
in accordance with applicable local sources of law, primarily the Value Added Tax
Law and the Corporate Income Tax Law.

Since the very essence of the concept of compensation for damages lies in the idea
of restoring the economic position of the injured party to the state before the
damaging event occurred, the goal of this article is to show how compensation for
damages, as a form of economic loss reimbursement, is treated within the Serbian
tax system, with particular reference to mechanisms that exempt this type of in-
come from taxation, as well as their legal basis in the relevant regulations.

Keywords: compensation for damages, taxes, tax base, business entities.
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Ip Mupocnas I1aynosuh

agBokat u3 beorpaga*

ITPABHH OKBHP I10JIOKAJA AIBOKATYPE Y CPBUJH

CaxxeTak:

Y papmy ce usnaxy yCTaBHE, 3aKOHCKE M CTaTyTapHE HOPME KOjUMa je YOKBUDEH
nosiokaj anBokara y Cpouju. Mictuue ce na je agBokaTypa HesaBHCHa mpodecwuja,
KOja je IOTIyHO ocyioboheHa o yTUllaja ApXKaBe U Koja caMoCTalmHo ypehyje cBojy
OpraHusalyjy, eTHUKe CTaHgaple U CBe Jpyre acleKkTe CBOT feloBawma. AyTop MpH-
Kasyje UCTOPUjCKH Pa3BOj MPaBHOT Peryiucama agBokaType, a mocedHo kpo3 mpollec
ocnobahama o7l HacTOjamwa IprkaBe [a ce Mella y beH paj. [lofBnayu ce ApyIITBEHN
M0JIOXKaj, 3Hayaj U yTULaj afBOKaTCKe Mpodecyuje Ha IPYLUITBEHAa KpeTawa, a Hapo-
YHUTO Ha OCTBapHBake Hauesla IpaBHe Op)KaBe, Te 3alITUTE JbYCKUX ITpaBa U OCHOB-
HUX cinobopa. Ilnegupa ce Ha jeJUHCTBO NMPUIMAJHMKA CTPYKE Koje je dUTHO 3a
OUyBame JOCTUTHYTOT HMBOA HE3aBUCHOCTH aJlBOKATa, HAPOUMTO Yy aKTYeTHHUM
TellaBamkyUMa y JIPYLITBY, Kajla je U afiBoKaTypa, kKao W NMpaBocyhe y LeTUHH, 110[
OpPKeCTpUpaHUM NPUTHCKOM BJIACTH Jia Ce U3MEHU HBEH CaMOCBOjaH CTaTyC U Jia ce
MOTYMHU BOJBM PEKHMA, Te [a Ce YMawH bheH JPYIUTBEeHH 3Ha4yaj U YTHIIAj. Y OBOM
CMUCITy ocedHO ce KOMEeHTapHlIlle HaroBellTaj U3BeCHUX MOTUTHUKUX YMHMIALA Ja

* [71aBHU W OATOBODHHU ypenHUK bpanuua
EnextpoHcka agpeca ayropa: paunovic.law@eunet.rs
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OM 3aKOHCKMM M3MEeHaMa aJBOKaTypy, Koja je jeIMHCTBEHO OpPTaHW30BaHa 3a Leny
IOp>KaBy, Tpedano ,pa3dUTu” Ha BUILE aABOKATCKUX KOMOPA.

Kipyune peun: apBokartypa, AnBokaTcka komopa CpOuje, He3aBUCHOCT, CaMOCTal-
HOCT, LIeJIOBUTOCT, Ap)KaBHa UHTEpBEHLHja

I. YBogHe HamoMeHe

Y axkTyenHUM IpylITBeHUM 30uBamuMa y Cpduju, kaja je agBoKarypa,
y CKJIaZly Ca CBOjUM MOJIOXKajeM U APYIUTBEHOM yJIOTOM, MCKa3asla jacaH CTaB
0 NOCTYMLMMa OpP’KaBHUX OpraHa Nnpema CTYLEeHTCKUM U rpahaHCKUM Mpo-
TEeCTUMA, AOLIO je IO PeaKkuyje MpeJCTaBHUKA MOTUTUYKE OMIIUje Ha BIaCTH
KOja IOBOJIM y MUTamke YCTAaBHU U 3aKOHCKH MOJIOXKA]j aJBOKATCKe mpodecHje.
AIIBOKAaTypH ce NMpeTH 3aKOHOJAaBHUM HM3MeHaMa KojuMa Ou Dusia yKHHyTa
HBEHA je[IMHCTBEHOCT U LIEJIOBUTOCT.

OBa KapakTepUCTHKAa aJBOKAType HUje HUKaAa, Y Toky 160 roguHa
BeHOT Tpajaka y Cpduju, Ouna moBeneHa y mUTame OO JaHALIKBUX AaHa, Yak
¥ y TIEpUOINMA Kajla je YTUIIaj Op)KaBe Ha afiBOKATCKy mpodecHjy duo us-
PasuT U 3aUpao Uy camMy BbeHy opraHusanujy. Maeja o ,pasnoBajamy” OOHO-
CHO ,TI0JleNIW” KOPITyca afBOKAaTa HA Mame [EJI0BE je He3aMUC/IUBA, U HEO-
CTBApHBa, y aKTyeJHOM YCTaBHOM M 3aKOHOJaBHOM OKBHUPY IOCTOjama H
nenama agsokarype. Taj opmanaH ctaTyc, U nocedHa OpylITBeHa yiora
agBOKaTCKe npodecuje, usrpahuBaHu Cy Kpo3 OyTr ¥ MYKOTpIaH Mpouec
HBEHOT 0JlBajama Of yTHllaja ApKaBe U KOHLENTa Ja je oHa ,y CIyX0u” Bia-
CTH. JIOCTUTHYTH HUBO HE3aBUCHOCTH U CAMOCTAJIHOCTH a[IBOKaType, U lbeHe
CYyBEpEHOCTH, U3pa3 je He camo ynopHe dopde amBokaTa, Beh M ommrTHx
IPYLITBEHUX OKOTHOCTH, AEMOKpAaTU3aLkje JPYLITBA U U3Tpalibe rapaHinja
JBYLOCKUX MpaBa M cnodopa. OTyda U CBAKM HAroBeITaj MPOMEHE TOT
110JI0’Kaja afBoKaType, 0e3 0d3Mpa oA KOjUX YMHWIALIA Y OPYIITBY [10JIa3H0
Y M3 KOjUX MOTHBA U3PEYEH, HE CM€ OCTAaTH 0€e3 jaCHe OCYyAE U HEJBOCMUC-
JIeHOT oAroBOPa mpodecwuje.

Y 0BOM IPUJIOTY Ce pa3MaTpa aKTyeHH M0JI0Kaj afBOKaType, YyOKBUPEH
camuM YcrtaBoMm Penybnvke, mocedHUM 3aKOHOM, T€ CTAaTyTOM U €TUUYKUM
KopekcoM ApBokarcke komope Cpduje. HapouuTo ce mpukasyjy oHU ene-
MEHTH TOT CTaTycCa KOjHU rOBOpE HE CaMO O MOCedHOj OPYLITBEHO] YII03H,
OJTOBOPHOCTHMA, [yKHOCTMMa W NpaBHUMa afBOKaTa y CaBPEMEHOM
OpywWTBY, Beh UCTUYY U MOTIYHY HE3aBUCHOCT U CaMOCTaIHOCT afiBOKaType
OJl Ip>KaBe; CBaka MHTEPBEHIIUja Ap)KaBe KOjoM DU ce Memasa TakBa HheHa
Nno3ulija 3HAayWia OW He caMo 030WbHY MOBpeny OOCTUTHYTOT HHBOA
CaMOCBOjHOCTH npodecHje, Beh U 3aaupame y caMe OCHOBE IeMOKpaTHje y

OPYILITBY.
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II. YcraBHH noioXaj agBokarype

Ycras Cpbuje He ocTaB/ba HUKAKBY CYMBY Y IOIJIENY I10JIOXKaja afBO-
KaType, jep HaBoAM y onpendu unaHa 67 craB 2 cinenehe: ,[Ipasuy tiomoh
upyma ageoxawiypd, Kao CAMOCWAIHA U HE3A8UCHA Cymda ..., Y CKIAgy ca
3axkonom”.! OBO ycTaBHO onpeheme anmBokaType Clefd HW3a ofpende diaHa
67 ctaB 1 koja npexnsuha oa ce cBakome, MOJ yCI0BUMa ofpeheHumM 3ako-
HOM, jeMUH NpaBO Ha IpaBHY MOMOh.

ApBokarypa je, jakiie, He3aBUCHA U CaMOCTa/IHa CIy0a yTeMe/beHa Ha
YcraBy. OHa He crafa y yciayre. Youyre cy ypeheHe moceOHHM 3aKOHOM.?
Hopmupame afBoKaType YUYHBEHO je y ey YcTaBa KOju NPOKIAMYje U
rapaHTyje JpbyAcka mpaBa M OCHOBHe ciobome (Jpyru meo ,Jbyncka u
MamHHCKa ITpaBa”), WITO je Of MocedHe BaXXHOCTHU 3a BEH CTaTyC U OPYIUT-
BEHY YJIOTIYy.

Y HexkuM 3eMjbaMa afiBOKaTypa UiIu IpaBoCySHa MpodecHja UMa yCTaBHO
3arapaHTOBaHy HE3aBHUCHOCT (Kao €0 NMPHHIIMIA HE3aBUCHOCTH CYLCTBA).
MehyTuMm, HUje IKUPOKO PACIPOCTPAakbeH MOJeN [a je afBoKaTypa U3PUUUTO
MOMEHYTa y TEKCTY yCTaBa; yelnhe ce yCTaBOM TapaHTYyjy CyOujcka He3a-
BUCHOCT, CJIodona npasBHe NMOMONhM W NMPHUHLMIIM [IPAaBHE ApXKaBe, 0K Ce
aZBoKaTypa OCTaBsba 3a 3aKOHCKO perynucame. Cpduja y Tom norsieny crnaja
mehy peTke npkaBe Koje cy, U Yy GOPMaJIHOM U Y CYLITHHCKOM CMHUCIY,
yCTaBHOM HOPMOM Yypeaujie alBOKaTypy Kao He3aBUCHY U CAMOCTaJIHY jaBHY
cyx0y.

II1. 3akoHCKO H cTaTtyTapHO ypehewe agBokaType

1. 3aKOHCKH OKBHP NOCTOjama H PYyHKIIHOHHCAkbA aIBOKAType

a) CamociianHociii U He3a8UCHOCTH Age8oKATHYpe KbyUHU 3aKOHCKU HOCTY AT

3aKOHOM O aJBOKATypH,3 KOjH je Ha cHas3u ox 17. maja 2011. roxmuHe,
NIOCTaB/bEH j& 3aKOHCKU OCHOB JJaHALIWKET I0J10Kaja afiBOKaType.

1 Ycras Penydnuke Cpduje, Crymodenu inaciux PC, 6p. 98/2006 u 115/2021.

2 3akoH o yoryrama, Crayxbenu inaciux PC, op. 94/2024. Y un. 3 ct. 2 onpeheno
je na ce ogpende Tor 3aKoHa , He UPUMeERYJy HA AgOKATHYDY KA0 CAMOCTUATHY U HE3A8UCHY
cywdy tpymara ipasue domohu, Koja ce y uenociiu ypehyje ipotiucuma o ageoxaiiypu”;
npeMa ui. 3 cT. 3 Tay. 3 3aKOH ce He NpUMEBYje HU Ha ,0Cte8apusarne byJcKkux u
MAaruHCKux upasa”.

3 3akoH 0 agBoKaTypH, Ciayxdenu inachux PC, 6p. 31/2011 u 24/2012 — omnyka
YC.
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Trum 3axkoHOM afBOKaTypa je nedpuHucaHa Kao He3aBUCHA U CAMOCTaIHA
npodecroHaIHa elaTHOCT Npy’Kawa MpaBHe IOMOhU y OCTBapUBamwy U 3a-
LWITUTH yCTAaBOM yTBpheHux ci10doa v npasa U APYrUX 3aKOHOM yTBpheHux
IIpaBa M MHTEpeca auua. 3aKOHCKa HOpMa A0C/I0BLe 1acH (4iaH 2, ca Ka-
PaKTepUCTUYHUM HaJHACIIOBOM, KOjU CaXMMa CyIITHUHY agBokartype — ,Ca-
MOCTaJIHOCT, HE3aBUCHOCT U jaBHU 3Ha4daj afBoKaType”):

~AIIBOKaTypa je He3aBHCHa U CaMOCTa/lHa CIy)kda IpysKama IpaBHE OMohHU
(pu3MYKKUM ¥ IpaBHUM auLMMa. // CaMOCTaTHOCT U HE3aBUCHOCT afjBOKAType
ocTBapyje ce: 1) camMOCTaJIHUM W HE3aBUCHUM 0DaB/bakeéM aJIBOKAType; 2)
IIpaBOM CTpaHKe Ha ¢1000/aH u3dop agBokaTa; 3) OpraHu30BambeM afBoKara y
Apnsokarcky xomopy Cpduje 1 anBoKkaTcke KOMOPE Y BbEHOM CacTaBy, Kao Camo-
CTa/IHE Y HE3aBUCHE OpraHusalyje afBokaTa; 4) JOHOLIEHEM OMNIUTUX aKaTa Of
CTpaHe afIBOKaTCKUX KOMOPA; 5) OAIy4YHBAamEM O NPUjEMY y agBoKaTypy U O
pecTaHKy mpaBa Ha DaBibeme afiBoKaTypoM” (flogenauere gogaiio).

3akoH y wiaHy 5 ypehyje npaBo Ha OaB/bembe afBOKAaTypoOM, a y UjlaHy
6 ozmpehyje ycnoBe u mocTymnak 3a CTHIame TOT mpasa.? 3akoH mpensubha u
IOCTOJHOCT Kao yCJIOB 32 00aBsbame afjBOKAType U Mpelusupa aa ce ,,cmapda
[ce] ga nuje goctiiojan tiosepera 3a 6asbere AGEOKATUYPOM KAHGUATH U3 uujel

4 3akoH 0 anBOKATYpH, WI. 5: ,[Tpago Ha Oaesmserve Ag8OKATLYPOM ClUUe Ce GOHOULEHEM
0gnyKe 0 yaucy y umenux ageoxaitia u onaiarwem ageoxawicke saxeinee. // Iloctiyiax 3a
octgapusarne Upasa Ha Oasmwerwe dgeoxaiypom ioxpehe ce 3axwiesomM Kanguqgaiid 3a yuuc
¥ UMEHUK Age80Kallia ogHETIUM ageoKallickoj KOMOPU HA uujem tiogpyujy he duttiu ceguwiitie
ageoxarmicke Kanyenapuje kangugawa”. // Y 4. 6 ce npensubhajy ycioBH 3a yIuC y UMe-
HUK a/IBOKATa: YCI08U 3d gOHOULEHE 0GIYKe 0 YIUCY Y UMEHUK Ag8oKaiid ... cy: 1) guiitoma
upasnol Qaxyniewia cieuena y Pettydnuyu Cpduju unu guiiioma Upagrol Qakyniieia
cliieueHd y Clipanoj gpmaeu u UpusHaitia y ckaagy ca upoiucuma koju ypehyjy odnacit
8UCoK0I 00pasosawa; 2) ooxneH Upasocygnu u ageoxaticku uctiuii y Petiyonuyu Cpouju;
3) gpwasmancitigo Petiydnuke Cpduje; 4) otiwiitia 3gpasciusena u HoWwWHYHA TOCTO8HA CTHO-
coOHoctli; 5) HetflocTojare pagnoi ogrocd, 6) HEOCyHUBAHOCTH 3a KPUBUUHO geslo Koje Ou
KAHGUgAamia YunuI0 HegociojHuM fiosepera 3a 0aebere ageoxailiypom,; 7) Helocinojare
gpyie petucitiposane Camocimiante Jeramnociiu uiy cilaiiycd Ciualymaprol 3acyuHuKda,
gupexinopd unu ipegcegnuxd yapasnol ogobopa y UpagHom Juuy, uiaHa uau upegecequura
u3epwiHol ogbopa dauxe, 3acTyUHUKA JPHABHOT KATUUTUANLA, CTUEUAjHOT YUPABHUKA, TUPO-
Kypuciie u Tuyd Koje yi080pom 0 pagy uma yimephery 3a0pany KonkypeHyuje; 8) qocitiojHocii
3a daswerve AgeoKatuypoMm; ...// HcllyweHoCHl yCro8a 3a yiuc y UMeHuk ageokaiid u3 ciiasa
1. wau. 6) u 8) 0801 unaAHA AGBOKATUCKA KOMOPA UeHU 70 C0O0gHOj oueHU”.(HetoTpedHO
u3octasmeno, ogenauewe gogaio). OBa onpenda je rapaHTHja Aa HU Cyl HE MOXe Ja
oInyYyje o MpaBy Ha DaB/bere aIBOKATypOM; Y TOCTYIKY CYICKE KOHTPOJEe KOHAUHe
omnyke AnBokarcke komope Cpbuje o onbujamwy 3axTeBa 3a yNucC YNPaBHU CYA jeAUHO
MOJKE Jla [IeHW ITPOILIeCHH [eo OIUIyKe — HaIJIe)KHOCT OpraHa, ydyeirhe CTpaHKe y Io-
CTYTIKY, TOCTYNaK OIJy4YhBama KOJerujaqHor opraHa (KBopyM, Opoj rimacosa 3a/IpoTHB,
00pasoskeme pasyora 3a OHETY OTYKY).
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ce Mueowia u paga, y ckaagy ca ouuineupuxeaneHum MoparHum HOpmama u
K0geKcoMm, Moxe 3aKpyuuttiu ga ce Hehe casecno dasuitiu dgeoxamypom u uy-
gamiu rew yineqg”.

Kao wmerosa ocHOBHa npaBa ¥ odasese 3akoH (y wiaHy 15) npensuba na
je agBokaT myxaH: ,1) ga ce ciisapHo u cianHo Oasu ageoxawypom; 2) ga
UupasHy omoh Upy#a CipyuHo U CABECHO, Y CKIAJGY CA 3AKOHOM, CULATAYTHOM
ageoxamicke Komope u xogexcom; 3) ga uyed ageoxkdamicky wdjxy; 4) ga y
podecuonanHom pagy u y upusattiHom Hugoiy Koju je gociyuaH jasHocuu
uyead yineg ageoxamype”, Te nonaje (y unany 16) ma amBokart ,He cMme ga ce
0asu ToCI08UMA KOjU CY HECTQjUBU CA YiNeqom U He3asucHowhy ageoxaiiype”.

Y oBUM BpemeHHMa Tpeda MOMEHYTH joLI HEeKe 3aKOHCKe oApende Koje,
y LIMPEM CMUCIY, ClIafajy y KOpIycC IIpaBa Koje YOKBUPYjy 0JI0XKa] anBo-
KaType Kao npodecuje v nogpkasajy CTaTyC CBaKOT afjBoKaTa [10jeIMHAauHoO,
a Koje UMajy U 3Havaj Hauesna. TakBa je cUrypHo ofgpenda wiaHa 33 nma ,Ag-
80KAT HEe MOME OUTUU T038aH HA KPUBUUHY UTU UPEKPULAIHY 0GI080PHOCT 34
UpasHo MUuLbEe U3HETNo y TOCTUYTKY UpyHarnd pasne Homohu Upeg cygom
unu gpyium opiasom”, kao v oppenda wiaHa 34 1a je afBoKaTCKa KaHIleaapyja
HEeNoBpenuBa:

»~AIJBOKaTCKa KaHllelapuja, MpegMeTH U IMojallk KOju Ce Halase y Hb0j, MOoTy

ouTn NPpEJMET KOHTPOJIE CaMO MOJ YCJIOBUMaA H3 YjdHa 35. oBor 3akoHa. //

On1yKy 0 MpUBPEMEHOM UJTU TPAjHOM MPECTaHKy pajia afBOKATCKe KaHlenapHje

MOX€ [OOHETH CaMO HaJIe)XKHHW OpraH aJABOKATCKE KOMOpPE Yy rnocedHo

npensBuheHoM NMOCTYyNKy. // Y OOHOCY Ha anBOKAaTCKy KaHLeIapHhjy HE MOXe

outn MIpUMEKBLEHA MEPA 3dTBapadmbad, OJHOCHO neqaheH;a, Y KpUBHUYHOM H

MPEKpPIIajHOM IMOCTYNKY ¥ NOCTYIKY 3a NPUBPENHU MPECTYI, HUTH Y IPYTOM

MIOCTYIIKY KOjU CE€ BOOY MPOTUB afBoKarta”.

Y jenHo op Hauena Koje ce TUYe MOoJI0XKaja alBoKaTa Ccrnajgajy u ogpende
3aKoHa 0 HLIekYy C1000/e afBoKaTa U TpeTpecamwy aIBOKaTCKe KaHllenapuje
(unaH 35):

»~AJIBOKAaT He MOKe DUTH JIMIIEH C1000Je 3a KPUBUYHA JieJla Y BE3H ca 00aB-
ThaEM aJJBOKATCKe CIyx0e, bes otyke HauIexHOr cyza. // IIpeTpec afgBokarcke
KaHLe/apHuje MOXe OPEUTH CaMO HaJJIEXKHH CyJl y TIOIJIely TauHO ofpehenor
crnuca, pefgMeTa Win foKymeHTa. // IIpeTpec agBokaTCcke KaHLENapyje MOXe
Ce U3BPIIUTH CaMO Y IPUCYCTBY afBOKaTa Kora ofipeny NpesCcefHUK HallleKHe
agBokarcke komope. // [IpeAMeTH, CIUCU WIM JOKYMEHTa, U3y3€B CIIACA U3
CTaBa 2. OBOT 4/laHa, Ka0 M CasHama /10 KOjuX ce Johe MpUIMKOM INpeTpeca
afBOKATCKe KaHLeJapuje, He MOTY Ce€ KOPHUCTUTH pafM Bohema NOCTyNKa
IIPOTUB CTpaHaKa afBoKaTa M3 Te€ aJBOKaTCKe KaHuesnapuje. // O moxkperamwy
NIOCTYIIKa IIPOTHUB afiBOKaTa, 0 ogpehuBamy 3ampkaBama WIM NIPUTBOPA afiBO-
KaTy, Cy[ WIH JPYTY OPKAaBHU OPraH KOjU BOOM IOCTYyNAK je Jy>KaH Aa 0gmax
00aBECTH HAIJIEXKHY afBOKATCKy KOMODY”.
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Onpenda o mpaBy agBokaTa Ha UH(OPMaLHUjy MOXE Ce, Takohe, CBpcTaTu
Y 3aKOHCKa Hayesa Koja YOKBUPYjy MOJ0XKa]j aiBOKAType, Te U aJBOKaTa Kao
NnojefWHAYHUX JenaTHuKa y npodecuju. Unan 36 craB 1 3akoHa, Koju
ypehyje oBy matepujy, rinacu: ,Ageoxaitl uma updso ga, y uusmy upyicara
upasHe tiomohu, og gpmasnux opiaua, ycwanosa, tpegyseha u gpyiux opia-
HU3auuja wpaxu u dnaiogpemeno goduje uHopmavuje, ciiuce u goxase Koju
Cy y wUX080M Hocegy umu og »wuxo8om KOHWPOIOM” TOK Cy ,[g]pXKaBHH 0p-
ianu, yciianose u ipegyseha gymnu [cyl ga ... ageoxatiy omoiyhe pucityi
unpopmayujama, ciucuma u gokazuma u3 ciwasa 1. 0ot unana” (cras 2).

3akoH nosepasa AziBokarckoj komopu CpOuje HU3 jaBHUX OBlalrhemna;
3axoH (y wiany 63) onpehyje cienehe y norsieny npasHe IpUpofe agBoKaT-
CKe KOMOpEe ¥ BEeHHX jaBHUX OBalIhema:

~AnBoKkaTcka koMmopa CpbHje 1 aBOKaTCKe KOMOPE Y BEHOM CacTaBy Cy CaMo-
CTalHe U He3aBUCHe NpodecHOoHalHe OpraHu3alyje ajfBokaTa, OCHOBAHE Y
ckIafy ca 3akoHoM 1 CtatyTom AnBokarcke komope Cpduje, koje Cy HaJleKHe
3a BplIewe jaBHUX oBalrhema U obaB/baibe MOCIOBA OF OMIITET UHTEpEca, Y
CKJIaZly ca OBUM 3aKOHOM U CBOjUM CTaTyTOM. // ABOKaTcke KOMOpe M3 CTaBa
1. oBOr wiaHa MMajy CBOjCTBO IIPaBHOT juLa”.

JaBHa osnamwhemwa AnBokaTcke komope Cpduje v aiBOKAaTCKUX KOMOPa
y BEHOM CacTaBy Cy OeTa/bHO HaBe[eHa y WwiaHy 65 3akoHa.” 3aKOH pas-
rpaHHYaBa U HA[UIEKHOCT 3a BPILEHE OBUX jaBHUX OBnalthewma usmehy An-
BOKaTCKe Komope Cpduje v afBOKaTCKUX KOMOpa Y BeHOM CacCTaBy.

[TocnoBM KOju He cHafajy y Bplieme jaBHUX OBiallhemwa Takohe cy
HadpojaHu y 3akoHy (wiaH 66 ctas 1).

> TIpeMa uwi. 65 3aKOHA O aIBOKATYypH jaBHA oBMamrhema AJBOKATCKE KOMOPE
Cpbuje cy cneneha: — oylyurBame O 3aXTeBUMa 3@ YIIUC Y UMEHUK afjBOKaTa, — OLJIy-
YMBambe O 3aXTeBMMa 3a MPHUBPEMEHH NpecTaHak IpaBa Ha DaB/beHE afBOKATYypPOM, —
Oly4YMBalke O 3aXTeBMMa 3a HacTaBak oDaB/bama afiBOKAType IOCjie MPHUBPEMEHOT
IIpecTaHKa NpaBa Ha DaB/beHmE afBOKATYpPOM, — OJIyUYHWBaWme O NPUBPEMEHO] 3adpaHu
DaBJberba aZlBOKATYPOM, — OJUTYUMBAE O MTOKPETaby U BOhewy AUCLUITTMHCKOT TOCTyTIKa
NPOTHB afjBOKaTa WM afBOKATCKOT MPUITPABHUKA, O BUXOBOj JUCLIMIUIMHCKOj OATOBOP-
HOCTH U 0 U3pHLIalky JUCLUIIMHCKUX Mepa; — ypehrBame caipXuHe U HauKWHa Bohema
HMMEHMKa aJIBOKaTa, Te Boh)eme NMeHNKa a/IBoKaTa, — U3JlaBambe U POy KaBabe BaKemha
a/IBOKaTCKUX JIETUTHMalKja U JIETUTUMAlMja afBOKATCKUX ITPUITPABHUKA, — JJOHOIIEHE
nporpama ¥ ypeheme opraHusalyje 1 HauMHa Iojarama aJjBOKaTCKOT UCITUTA, — JJOHO-
IIeHme KoJieKca, — JOHollewe Tapude, — onpehrBame BUCHHE TPOLIKOBA yNHCAa Y UMEHUK
agBokaTa, U — ogpehuBame BUCHMHE DEJOBHUX 00aBe3a Npema Ha[JIe)KHOj aZlBOKaTCKOj
KOMODH 32 BeHY TEpUTOPH])Y.

6 AmBokarcka komopa Cpbuje u afBOKAaTCKE KOMOPE Y BheHOM CacTaBy, Mpema 4.
66 cT. 1 3axoHa 0 a;mBOKaTypH, 0daBmajy cnenehe mocinose: — JOHOCE CTATyT U Apyra
OMIITa aKTa; — 3acTynajy UHTepece afiBoKaTa Mpef OpXKaBHUM WM JPYyTUM OpraHuMa U
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3axoHOM cy onpeheHu U opraHu AnsokaTcke komope Cpbuje (unaH 67
craB 1): ,Opianu Agsoxaiticke komope CpOuje cy: ckyiuiiund, yapasiu ogoop,
Hag30pHu 0goop, Upegcegruk, jegan uiu euue Homnpegcegruxd, guCUUinuH-
CKU CY(, JUCUUTTUHCKU TUYHCULAY,, cagelll U gpyiu opianu ymephenu Cuaiiy-
wom Ageoxaticke komope Cpouje”. 3akoH, Takohe, npensuba (y craBy 3 UCTOT
yjiaHa) aa ce ,[#]octiytiak uzoopa, wpajarwe mangaiia, 0iio3us, gerokpyi paga
u caciias opiana u3 ciiasa 1 08oi unana u 6poj totilipegcegnuxa ypehyje [ce]
Cwataytom Ageoxatiicke xkomope Cpouje.

Y norneny mMaTepHjaJHOT MOCA0Baka y 3aKOHY je U3PUUUTO HABELEeHO
(y unaHy 72) ma ce afBoKaTcke komMmope (UHAHCUPAjy U3 COMCTBEHUX Cpefi-
cTaBa U HabpOojaHH Cy WU3BOPU THX CpelCcTaBa.’

W y norneny OUCLMITUIMHCKE OATOBOPHOCTH 3aKOH IpenBuba (y wiaHy
75) [a cy afBOKaTH OJTOBOPHU 3a CTPYYHO U CaBECHO DaB/beE aflBOKATypPOM
Y 3a YyBawe HBEHOr yriena, Te Aa ,JUCUUiIuHcKu 0giosdpdjy 3d jaxue u
wexe tospege gymHocwiu u yinega ageoxaiiype”, kao U Aa ce Te MoBpefe
ypehyjy Cratyrom AnBokaTcke komope Cpbuje. 3akoH Takohe mponucyje (y
YylaHy 76) oa OJUCUUIUIMHCKY NOCTYNaK BOJle OPTraHU HaJJIe)KHE aflBOKATCKe
KOMOpe 0OHOCHO ABokaTcke koMope Cpduje u Hadpaja IUCIUIIIIUHCKE Op-
rase (OUCUUIUVIMHCKH TY)XWIAll U JUCUUIUTMHCKU cyn). OpraHusauuja, ca-
CTaB, HAIUIKHOCT, HAYUH OIUTyYyHBamba JUCLUITIMHCKUX OpraHa M JUCLIH-
IUTMHCKH NIOCTyNaK ce, npema 3akoHy (CTaB 5 HaBe[EHOr 4iaHa) Oiuxe

ypebyjy CratyTom.

opraHusauyjama; — oCTBapyjy MehyHapopHy capagwmy y 001acTH afBOKaType; —
TpenCcTaB/bajy agBokare mpef foMahUuM 1 HHOCTPaHUM PO eCHOHATHUM yIOpyKemhuma
W OpraHu3alujama, MpaBHUM U (PU3UUKUM JIUIIUMA; — OPTAaHU3YjY U CITPOBOJE CTAJIHY
00yKy a/iBOKaTa, aJlBOKAaTCKUX MPUITPAaBHUKA, TUIUIOMHUPAHUX ITPaBHUKA U 3aNOCIEHUX
Yy agBOKaTCKUM KaHUelapujama; — U34ajy CTajHe U NOBpeMeHe nydsiukauuje panu
odaBemiTaBama afjBOKaTa ¥ jaBHOCTH O MUTakHMa O] HHTepeca 3a aJBOKATypy U CTPYIHOT
ycaBplllaBama aBOKaTa ¥ a[BOKaTCKUX ITPUITPAaBHUKA; — OPTaHU3Yjy IpyKaibe decruiaTHe
IpaBHe MOMOhH, y CKJIaly ca 3aKOHOM; — JIajy MHUIIJbeHha Ha IpeIyiore 3aKOHa U IPYTHX
[IpoIKca KOjU Cy Off MHTepeca 3a I10JI0)Kaj afiBoKaType; — 00aBsbajy U Ipyre MoC/I0Be, y
CKJIa[y Ca 3aKOHOM.

7 3aKkoH 0 afABOKATYPH, Wi. 72: ,Ag80KailicKe KOMOpe Ce PUHAHCUPA]Y U3 COTICTHBEHUX
cpegcinasa. // H3eopu punancupara ageoxamicke Komope ¢y apuxogu og yucd, UIanapure
u gpyia cpegciued, y cknagy ca 3akosom. // Bucuny unanapuse u wpowkosa yiuca yiephyje
opian ogpehen ciainiyitiom ageoxauticke komope. // Cpegcitiea 3a pag Ageoxamicke Komope
Cpbuje 00e30ehyjy ce Ha Hauun UPoTUCan weHuMm ciiatayimom. // Ognyka ageoxaticke Ko-
MOpE 0 BUCUHU JyT08ard 0 OCHOBY UNAHAPUHE, BUCUHU TUPOWK08A YTHUCA U GPYTUX Pegos-
HUX Matiepujarnux 00aee3a ageoxaitia fpemd AgeoKAWiCKQj KOMOPU UMd C80jCli80
8epogocitiojHe ucipase y u3spuiHom Aocuyuxy”.
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0) JeguncitieeHoC U Ue0BUTOCTE Ag8OKATHYPe HeyTUTUHA

3aKkOH O agBOKaTypH, ha ce MOHOBH, oapehyje y cTaBy 2 wiaHa 2 (ca
HaJHACI0BOM ,,CaMOCTQITHOCT, HE3aBUCHOCT U jaBHU 3HAa4aj afgBOKaType”)
Ila cé CaMOCTaJTHOCT U He3aBUCHOCT aZiBOKaType 0CTBapyje, u3mely ocTasor,
U ,0pidnusosawem ageoxamia y Ageoxaiicky xomopy Cpduje u ageoxauicke
KOMOpE y HEHOM CACTUABY, KAO CAMOCTIANIHE U HE3d8UCHE OplaHu3dyuje ageo-
Kawa”.

3axkoH oapehyje U cacTtaB aiBOKaTCke Komope (wiaH 64 ctaB 1) Tako
WTo mpeuusupa na ¥ Peuydnuuu Cpduju tioctioju Ageokatmicka komopa
Cpouje, ca cequwitem y beoipagy, 3a weputtopujy Pettyonuxe Cpouje”. 3akoH
ongpehyje na mocToje U afBOKAaTCKe KOMOpE y cacTaBy ANBOKAaTCKe KOMOpe
Cpbwuje u HaDpaja MOMMEHHIIE KOje Cy TO aJBOKATCKe Komope.®

3axoH passe oppehyje (unaH 64 ctaBosu 2 U 3) Ja AgBoKaTcka KoMopa
Cpbuje, cBojuM cratyToM, oapehyje nmoapydja HaAIEKHOCTH afBOKATCKUX
KOMOpA y lbbeHOM CacTaBy, Te Iia ceé akTOM AJIBOKaTcke komope Cpbuje mory
OCHOBATH U JpyTe afiBOKAaTCKe KOMOPE y cacTaBy AfBokaTcke komope Cpbuje
(oBUM aKTOM Ce ofpehyjy cepuuiTe, MoApydYje HAAIEKHOCTH, U IpyTa MUTaka
0J] 3Hayaja 3a paj HOBOOCHOBAHE a[JBOKAaTCKe KOMOPE y cacTaBy AIBOKaTCKe
komope Cpbuje). Jakie, u3 3akoHa HEABOCMHUCJIEHO ITpou3uiasu aay Cpduju
MOCTOjHU jemHa alBOKAaTCKa KOMOpA, Koja Jejyje Ha 1eJIoM Moapydjy Pemy-
bnuke.

[TocTojame jeNIUHCTBEHE aIBOKATypE, HBEeHa YTEMEBEHOCT, Kao jefIUH-
CTBEHOT , KOpIIyca”, Ha LeJIOM NOLPYYjy Ip KaBe, jeNuHa je KapaKTepUCTHKa
aJBoOKaType Koja je MmocTojana y CBUM 3aKOHCKMM pelllelhuMa, Ol BEeHOT
OCHMBama, U 3a KOje afiBoKaTypa HHUje Mopajia [0 caja Ja ce 3amaxe (kKao
IITO je Mopasa Jia Ce YIOpHO DOPH 3a OCTajie eJIeMEHTE CBOT CaMOCTaIHOT
cTaTyca).

8) 3aK0HOM UCKIbYUEHA MOTYRHOCTH Meuldd gpicase y OpiaHu3auujy u
pyHxyuoHucarwe ageoxatuype

HaBenene ogpende 3akoHa 0 afiBOKATYpH MOTBPhHyjy ycTaBHe MPUHIIUTIE
HE3aBUCHOCTH U CaMOYITpaBe aJBOKaType.

8 TIpema wr. 64 ct. 1 3aKoHa 0 aNBOKATYpH, Y cacTaBy AnBokaTrcke komope Cpduje
cy: 1) ApgBokarcka komopa Bojsopune, ca cegumtem y HoBom Capy; 2) AnBokarcka
komopa Kocosa u Metoxuje, ca cegumirem y KocoBckoj Mutposuuy; 3) AnBokaTcka
komopa beorpapma, ca cegumrem y beorpanmy; 4) ApBokarcka Komopa 3ajedapa, ca
cepuuITeM y 3ajedapy; 5) Ansokarcka komopa Kparyjesua, ca ceguurem y Kparyjesuy;
6) AnBokarcka komopa Huua, ca ceguiirem y Hury; 7) Angsokarcka komopa [1okapesua,
ca cepuiiteM y IToxkapesuy; 8) AgBokarcka komopa Yauka, ca cegumteM y Yauky; 9)
Apnsoxkatcka komopa llanna, ca cegumrem y laniy.
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OHO WTO je mocedHO BaXkKHO, HUTAE Ce y 3aKOHy He mpensuha, HUTH
I03BO/bABA YTHIIQj Op)KaBe HA OWIO KOjU acmekT opraHusauudje, QyHK-
LMOHHCaWka U aKTUBHOCTU ANBOKaTcke Komope Cpduje u komopa y BeHOM
cactaBy. MoryhHOCT Mellama Apase y afBOKaTypy kao npodecujy Huje
npensueHO HUTH Y jellHOM KOHTEKCTy (Ta ce Op’KaBa WX HEeKH HkeH OpraH
y 3aKOHy 4YaKk W He NMOMUKe); IpXKaBa jeJHOCTABHO HEMA HAMJIEKHOCTH Y
OJIHOCY Ha aJIBOKATypy U TaKBe MHIepeHlHje Op)KaBe 3akoH 3adpamyje.

1) Yexnahenocii 3aKoHa ca MeERYHAPOGHUM JOKYMEHTAUMA

3akoH 0 ajgBokaTypu yckinahen je ca Ilpemopykom Caseta EBpome
P(2000)21 o HE3aBHCHOCTH MpaBHUYKKMX Ipodecuja.? [Ipemopyka ce of-
HOCH Ha yJIOTy ¥ HEe3aBUCHOCT a/IBOKATa U OPYTHUX MPaBHUYKUX mpodecHja
y CHCTeMy BJlaJlaBHHe MpaBa, 3alITUTe JbYICKUX MpaBa U (PYHKIIMOHUCABY
npaBocypHor cucrema. OcHoBHHU Lusb IIpenopyke je obe3behuBame Hesa-
BHUCHOCTH MPAaBHUYKHUX MpodecHja, nocedHo agBoKaType, ofl OUI0 KakBOT
yTHLIaja O]l CTpaHe Jp)KaBe, OpraHa BIaCTH WU OPYTUX NOTUTHUYKUX aKTepa,
Te jayame BJalaBUHE TMpaBa, NMPaBUYHOT cyhewa U edukacHe 3aWITUTE
JbyICKUX mpaBa. 1o

[Mpenopyka Casetra Epomne P(2000)21 cagp»u u cTaB Aa afBOKaTH y
CBAKOj jypucoukuuju Tpeda Ja MMajy He3aBUCHO U CaMOyIpaBHO mpodecu-
OHAJTHO yAIPYKere Koje je mpu3HaTo 3akoHOM. To yapyxeme Tpeda, uamehy
0CTaJsIor, Jia 3aCTyla WHTepece aJlBoKaTa W IUTUTH BUXOB MPOQeCcHoHaTHU
WHTEerpuTeT W HEe3aBUCHOCT anBokaTcke npodecuje. CBaka ApkaBa ce

9 TIpenopyka Casera Espore P(2000)21 0 HE3aBHCHOCTH ITPaBHUYKUX MpodecHja
je moxyment Caseta EBporne, ycBojeH op cTtpaHe Komutera MmuHucTapa Caseta EBpone
25. oxrodpa 2000. ronune (Recommendation No. R /2000/ 21 of the Committee of Ministers
to member states on the freedom of exercise of the profession of lawyer).

10 TIpenopyka Casera Espome P(2000)21 camp)Xu CMEPHHIIE ¥ MPUHLMIIE KOjU CE
ojHoce Ha cnefehe: — He3aBUCHOCT afgBoKaTa (afiBOkaTH Mopajy dutu y moryhHocTu fa
cnodonHO 00aBmajy CBOjy NIenaTHOCT Oe3 cTpaxa Of MpUTHCAKa, MpenpeKka WIH
y3HEMHUpaBama; — Ap)KaBe WiaHule Tpeda fa OCUTypajy 3aKOHCKY U TPAaKTUYHY He3aBHC-
HOCT aJJBOKaType; — afBoKaTH Tpeda fa dyny opraHu30BaHU y He3aBUCHe NpodeCcHoHaNIHe
opraHu3auyje (aJBOKaTCKe KOMOpe), KOje Perysuiry MpuCcTyn NpodecHju, eTHYKe CTaH-
Iapae, BMCUMIUIMHY U 3aIUTUTY TpoecroHaIHe He3aBUCHOCTH; — rpal)aHu Mopajy UMaTH
cyodonaH MPUCTYN afiBoKaTy, NocebHO y C/lyyajeBUMa Kafla Cy UM YIpO’KeHa IpaBa Win
cnobone; — undopMalbje Koje KIHjeHT TIOBepH alBOKATy MOpajy OCTaTH MOBEpPJbUBE, a
Ip>KaBe MOPajy MOLITOBATH TIOBEPJbHBOCT aIBOKATCKE KOMYHHKALHje; — aBOKAaTH UMajy
KJBYYHY YJIOTY Y OCTBApHMBAmy IpaBa Ha MTPABUYHO cyhemwe, ykbydyjyhu mpaBo Ha of-
OpaHy y KpUBHUYHHUM MOCTYIIIIMMA; — OpP>KaBe ¥ TPaBHUYKe OpraHu3auuje Tpeda ma noa-
CTHYY CTPYYHO yCaBpILIABame afIBOKATa.
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obDaBe3yje na ode3benn oBaKkaB IMOJIOXKAj alBOKATCKOT MPOdECHUOHATHOT
YOpYyXKEma.

[Mowrro IMpenopyka HUje odasesyjyhu noxkymeHnt, Caser EBpomne je 12.
mapra 2025. roguHe noHeo U MehyHaponoHy KOHBEHLIMjy O 3aLITUTH afiBO-
katype. KoHBeHUMja mpomnucyje odaBese IOp)KaBa NMpemMa aJBoKaTHUMa U
BHUXO0BUM yApYXemrMa. KoHBeHIWja je 0OTBOpPEHA 3a MPUCTYIamke U aIBOKATH
ce Mopajy 3anaratd ga je Pemybnuka Cpduja WwTO nMpe moTnuile U paTH-

duxyje. !

2. CtaryTapHa pa3paja yJiore H OATOBOPHOCTH aJBOKaTa

Cratyt AnBokatcke komope Cpbuje,!? moHeT Ha OCHOBY 3aKkOHa O aJiBO-
KaTypH, AeduHulle npaBa U oDaBe3e aJBOKaTa U INPUIPAaBHHUKA, HAUYUH
opraHusauuje Agsokarcke komope Cpduje U KOMOpa y BEHOM CacTaBy, Te
NOCTaB/ba €THUUKA U CTPYYHA Hauesa Jesama ajBOKaTa.

AnBoKaTypa ce, mpema CTaTyTy, KOjU je y MOTIyHOCTH y CKIagy ca 3a-
KOHOM O aJIBOKaTypH, CMaTpa He3d8UCHOM U CAMOCIUATHOM genaiHowhy
npyXamwa npaBHe nomohu. Tako cy y craryTty (usnaHoBu 8, 9 u 127) HabpojaHu
NIOCI0BH Koje AzBokaTcka komopa Cpduje v agBoKaTCKe KOMOPE Y BEHOM
cacraBy 00aB/bajy y CKJIay ca 4IaHOBHMA 65 ¥ 66 3akoHa 0 agBokarypH.13

11 MehyHaponHa KOHBeHIHja 0 3alITHTH agBoKatype (International Convention for
the Protection of Profession of Lawyer). Bumetn npuxa3 KonBeHuuje y Mwupocnas
IMayHosuh, ,MehyHaponHa KoHBeHLIMja 0 3alUTUTH agBokarta”, bpanuu, p. 2/2025, 129.

12 CratyTt AnBokarcke komope Cpduje, Cryscdenu inachux PC, op. 85/2011, 78/2012,
86/2013, 11/2023-onnyxa YC, u 22/2024-opnyka YC.

13 TIpema un. 8 u 9 craryra, AnBokarcka komopa Cpduje: — mpencTasba afBoOKa-
TypY, 3acTyla U IITUTH BbeHe HHTepece, — cTapa ce o odesdelhemwy ycnosa 3a MpaBUIHO
U 3aKOHMTO BplIewe afiBoOKaType, — Ipefy3dMa Mepe 3a pasBoj agBokarype, — crapa ce
0 TOAM3amky CTPYYHOT M €THYKOI HMBOA afBOKaType, — CcTapa Ce 0 jayamy IpodecHo-
HaJlHe JUCLUIUIMHE U OATOBOPHOCTH y BpIIEHY aoBOKaType, — CTapa ce O ODHaB/baby
aZIBOKaType NPBEHCTBEHO M3 pefia afiBOKAaTCKUX MPUIPAaBHHKA, — OOpPXKaBa OJHOCE ca
IOp>KaBHUM U MPAaBOCYHUM OpraHHMMa ¥ OPYTUM OpraHH3alfjaMa, — MOAHOCH Mpensiore
3a yHanpehemwe anmBokaType, IPaBOCYJHOT M NIPABHOI CHCTeMa, — fAaje Npemiore o
NHUTakbUMa 3HaYajHUM 33 OCTBApHBame M 3alITHTY YCTaBHHUX caobona u mpasa rpahana,
— yHanpehyje u adupmuIne afBOKaTypy Kao He3aBUCHY mpodecHjy, — BOOH HUMEHHKe
aZiBoKaTa U OJJIyvyje 0 YIUCYy Y UMEHHUKe U Dpucamwy M3 MIMEeHHKa aBoKaTa, — JOHOCH
tapudy, — oxpehyje BUCHHY HakHaze 3a yMUC y UMEHHUK afiBOKaTta, — JoHocu Kogmexc
npodecroHaTHe eTHKe, — CIPOBOJY JUCLHUITMHCKH MOCTYHaK 300T moBpezne NyKHOCTH
U HapyllaBama yIjefa afBokaType, — CTapa Ce O 3aKOHHTOCTH paja agBokKaTa H O
cnpoBohewy u mpumenu Crartyta ApBokaTcke komope Cpbuje u Kopekca mpodecuo-
HaJIHe eTHKe afiBoKaTa, — HOHOCH CTATyT M Opyra OMIUTa aKTa, — OTy4Yyje O HAYMHY
kopumhema CONCTBEHUX CpeNcTaBa, — OCTBapyje MehyHaponHy capanmwy y o0macTu
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Y norneny cBoje yHyTpallmbe opraHusauyje Agpokarcka komopa Cpduje
OCTBapyje 3ajjlaTKe ¥ [0CI0Be ogpeheHe 3aK0OHOM U CTaTyTOM ,, H0CPeGCii8OM
c80jux opiana u opldHd AgeoKAticKux Komopa y ceom caciiagy” (wian 11).
CraryT y wiany 12 ytephyje (nmonasmajyhu onpendy 3akoHa 0 afiBOKaTypH
— yjaH 64 craB 1) ga ,[y] Peaydnuyu Cpduju tioctioju Ageoxatlicka Kkomopa
Cpbuje, ca cequuiitiem y Beoipagy, 3a weputiopujy Petiydnuke Cpduje” v mpe-
C/IMKaBa 3aKOHCKY Opefdy O ToOMe KOje KOMOpe Cy Y BEHOM cacTaBy. Y
yiaHy 13 cTaTyTa HaBeJEHHU Cy YCJIOBH U MOCTYINAK 38 OCHUBAKE KOMOpA y
cactaBy AnBokaTtcke komope Cpduje, Te ompeheHo [a je 32 OCHUBawe HaJ-
JeXHa CKYMNIUTHHA AfBokatcke komope Cpduje.

[Mpema unany 14 craryTa, opranu Apokarcke komope Cpduje cy:—
CKYMLITHHA, — IPeACeNHUK, — IOTIPeJCeJHUK, — yIIPaBHU OAO0P, — HaI30PHU
0100, — OUCLMIIMHCKU TY)KWIall, — TUCLUITIMHCKHU CYH, — CaBeT. Jlelokpyr
pazja, Ha4MH KU3D0opa U ON03MBa OpraHa, HAYWH O[UIy4YMBama, T€ CBa OCTaja
nuTamwa QyHKIUOHUCaka OpTaHa Y UCKJBYUHBOj Cy HAIUIE)KHOCTH afBOKaType
U OBa IuTama cy ypehena cratytom (unanosu 14 no 53, 111 u gp.).

[Tpema unany 107 craryTa, npencTaBHULM aJBOKAaTCKUX KOMoOpa y
CxynwtuHu AnBokarcke komope Cpduje, mpeacenHUK, NOTNPENCEeSHUK,
YjaH YIpaBHOT 07100pa, uiad HaazopHor oad0pa, YWiaHOBU JUCHUTTUHCKUX
opraHa (BUCLUIUIMHCKY TY)KWJall ¥ BErOBU 3aMEHUIM, NTpeJCeqHUK, 3ame-
HUK TpefcefjHUKa U cypuje [JUCUUIIMHCKOT CcyAa AIBOKaTCKe KOMOpe
Cpbuje) 3a cBOj paj 0AroBapajy UCkby4yuBo CKyMIUTHHU ABOKATCKE KOMOPE
Cpduje u He Mory OWUTH MO3BaHU HAa OATOBOPHOCT 3a CBOj€ U3PAKEHO MUIL-
JbeHE U CTaB, YKOJIMKO Cy UCTH y CKiagy ca YcraBom Penydnuke Cpduje,
3akoHOM 0 apgBokarypH, CtatyTroMm Ansokarcke komope Cpduje u Kogexcom
npodecroHalHe eTUKe afBoKara. CTaTyT HarjlallaBa [ia YWIaHOBU OpraHa U
HocuouM dyHkUMWja y AgBokarckoj komopu CpOuje mocTynajy y ckiany ca
UHTEpEeCHMa Ipodecyje, a y JOHOIIEehY OTyKa IIOCTyIajy y CKiIafy ca Iud-
HUM YBEDEWHEM U [YKHHU Cy Ja Ce CTapajy O MOLITOBawmy W H3BpLIaBamy
OJl/IyKa OpraHa y Ydjem pany y4ecTByjy.

aZiBOKaType U NpeficTaB/ba afBoKaTe ¥ afABokaTypy Cpduje npes nomahum U MHOCTpaHUM
npodeCHOHATHUM YAPYKeHhHUMa W OpraHu3alyjaMa, — OpraHu3yje U CIIPOBOIH CTaJIHY
00yKy anmBoKaTa, — OCHHBA AJIBOKATCKY akaJeMHjy, OpraHu3yje beH paj | JOHOCH TIpor-
pame odyke aiBOKaTa, afBOKATCKUX MPHUIPABHUKA U JIULA 3alOCIEHUX Y aJBOKaTCKUM
KaHLlellapyjaMa, — OpraHusyje npyskamwe declulaTHe IpaBHe NOMOhOH, y CKlIafy ca 3a-
KOHOM, — Jlaje MHUIUbea Ha Mpensiore 3akoHa M OPYTHX MMPOIKCA, — WITHTH NpaBa U
MHTEpece aJjBOKaTa, — IITUTH MHTepece W UHTerputeT AnBokarcke komope Cpdwuje, —
BPIIM KOHTPOJTy 3aKOHUTOCTH ¥ MPABWJIHOCTH pajia afiBOKATCKUX KOMOPA Yy HEHOM Ca-
CTaBy, — JOHOCH ITPOTPaM afBOKATCKOT UCIIMTA U OPTaHU3Yje afiBOKAaTCKU UCIIUT, — U371aje
Hay4YHU CTPY4YHH 4aconuc ,bpanny”, ,MHbOpMaTHBHUM OWATEH” W Opyre CTalHe U
noBpeMeHe mydnukanuje, ¥ — odaB/ba Apyre MOCA0BE Of 3HAayaja 3a afBOKaTypy.
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3. ETHuka cTpaHa Mel)ycodHHX ogHOCA agBOKaTa H BHUXOBeE
ynore y JpyuTBy

Kopexc npodecrnoHanHe eTHKe aiBOKaTa HarjallaBa MPUHLUIE He3a-
BHUCHOCTH, CAMOCTAJIHOCTH, CTPYYHOCTH, CABECHOCTH, TIOBEPJBUBOCTH, NOCTO]-
HOCTH, OTMEPEHOCTH U OJITOBOPHOCTH afgBoKara.l4

Kopexc onmpehyje fa y OpylWITBY 3aCHOBAHOM Ha BilaJaBUHU NpaBa aj-
BOKAT MMa BUCOKH CTEMEeH NPodeCUOHATHE OATOBOPHOCTH, KOja MMPOUCTHYE
13 oDaBese [ia CBOja 3HaMWa U CIIOCOOHOCTH MOJIjeJTHAKO MOCBETH KIHWjeHTUMA
Y MHTEpECUMa 3aKOHUTOCTH U npashe. [IpaBHe M eTnuke obaBe3e agBoOKaTa
Be3aHe Cy 3a BheroB OJJHOC MPeMa aJJBOKaTCkOoj mpodecHju, KINjeHTUMa, Cy-
IOBHMaA U IPYTUM OpraHHWMa IpeJ KOjuMa 3acTyma, npema APYTruM aJBoKa-
THMa, CTpaHKaMa Koje UMajy WU 3aCTyMajy CypoTaH UHTEpeC o UHTepeca
KJIMjeHaTa, pemMa aJJBOKaTCKUM MPUITPaBHUIIMMa, TPABHOj CTPYLIU YOTIIITE
U CBAKOM HEHOM MPUMNAJHUKY MOCEDHO, mpemMa aJBOKAaTCKOj KOMODH H
jaBHOCTH. [IpaBHe U eTHuyke oDaBe3e alBOKATa 3aCHOBAHE Cy Ha YCTaBy, 3a-
KOHYy ¥ OpyruMm Bakehum mponucuma, norspheHum mehyHapogHUM yroso-
pyuma, MehyHapoJIHUM MTPAaBHUM aKTUMA O aJBOKATyPH, CTaTyTy afiBOKATCKe
Komope u Kozgekcy mpodecroHaaHe eTHKe afgBokaTa. '

IV. HcTopHjCcKH OCBPT Ha N0JI0)Kaj agBOKaTa y JPYLITBY

IaHalImy HOPMATUBHU I0J10Kaj afBokaType v Cpduju, U DOCTUTHYTH
HHUBO HEHE CAMOCTAJTHOCTH W HE3aBHCHOCTH, MOJXKE Ce carjiefaTHd Kpos3
UCTOPHjCKHU Tperses 3aKOHCKOr ypehemwa afBoKaTcke mpodecHje Ha OBUM
npoctopuMa. IIpouec ,0fBajama” afiBOKAType OJ Ap»KaBe U0 je IyroTpajaH,
HUje DHO MPaBOMUHUJCKH, JIH C€ MOXKE YCTBPOUTH Ia je DMO HEMHUHOBAH U
Iia je, MOCTENeHo, JOBEO [0 Cafallllkber 3aBUIHOI HUBOA CAMOCTAITHOCTH M
caMoperyiauyje afBokarype.

[Tpe cBera, 3a pasymeBame Cajallber CTaTyca aJBOKaType HajBaKHUje
j€e mpaTuTH CJ1ef MpOMEHa Y OTKJIOHY Off HaCTOjama AprKaBe Jia ypehyje meHy
OpraHM3alujy, HajaHauajHuje GyHKIHWje U aKTUBHOCTH. Moxe ce pehu na
WCTOPHjCKH Pa3BOj MOJI0Kaja aiBOKAType KapaKkTepulle KOHCTaHTHa dopda
3a HE3aBHUCHOCT M CaMOCTa/IHOCT, KOja je JOBeJa O MOTIYHE ONBOjEHOCTH
0]l pXKaBe ONHOCHO [0 ocnodahama afBoKaType O AUPEKTHOI yTHLaja
OprKaBe.

14 Kopmexc mpodecrHoHanHe eTrke agBokata, Cayxoenu irachux PC, op. 27/2012 u
159/2020, meo II tau. 4 mo 13.
15 Kopekc npodecroHaiHe eTuke, feo I, Tayu. 1.
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1. 3akoH 0 IpaBo3acTynHUIIUMA U3 1862. roguHe

[TpBa npaBHO odaBe3yjyha perynarvsa gatupa jou on 1862. ronune. Te
TOfUHE je 3aKOHOM O MPaBO3aCTYNMHULIIMMA YCIIOCTaB/beHa UHCTUTYLIUja aji-
BoKaType y Cpbuju (taga Kuexxesunu Cpduju) y mogepHom cmuciy. OBaj
IIPBU 3aKOH JIOHET je ,C HAMEPOM YCUOCUiasbawd Upodecuje 0g jasHol uHiie-
pecay upyxary upasse uomohu: * ... 3001 Woid W0 MHOTU, KOjU KOJ 3EMATBCKUX
Cygosa umajy uapHuue, HucCy y ciddrwy wiaxee, uau 3001 HegewiiuHe ¥ 3aK0-
HUMA, UIU U3 KAKeux gpyiux y3poxa, 6oguitiu, wo ga du ce 086ome oMoino,
Hawtu ¢cmo ce Hodyhenu ga 3agegemo ipaso3aciyinuuku peg'”. 16

3aKOH O IpaBO3acTynHULMMa U3 1862. roovHE NPBU MIYT CUCTEMCKU
ypehyje monoxaj oe mpodecuje y Cpbuju.'” Tume je ycrmocraB/beHa
npodecHja U ,u3paxcer ocedan gpywimgenu 3nauaj ageoxauype”.'3

3aKoH je mponucuBao (wiaH 1) ycioBe 3a BpLIewme afBoKaType — fa ou
HEKO I0CTAao0 IpaBO3aCTYNHUK, MOpAao je, Hajope, Aa Of MUHHUCTapCTBa
npasocyha noduje onodpemwe. Mopao je 3a CTULlakEe 3Bamba MPaBO3aCcTyHUKA
Ia ucnyHu u oppehene ycnose: — na dyne ,cpiicku ioganux”, ia ©Ma 3aBp-
1IeHO TpaBHO oOpa3oBame (,ga je UpasHe HaAyKe PegosHo 3agpuiuo”), — Aa je
MopasHO nomodaH (ma je ,goopol u HowilieHol enagard”), — Te Oa je ,u3
aocimojehux ipahanckux u KPUSUUHUX 3aK0Hd UPABO3ACTAY UHUUKYU UCAUTE U0-
noxuo” (wian 2 craB 1). OBo nokasyje na je np»kasa duna Ta koja je dak-
TUYKHU aJBOKaTUMa ,JOJe/bUBaja JULeHny” 3a paj. AGBOKATH Cy Ce TPeTH-
panu Kao nocedHa CTpykKa, ali HUCY OWIM MOTIYHO HE3aBUCHHU — JIpXKaBa je
Hajrienana BbUXOB paj.

[Topen Tora wro je y npaBHH cucteM Cpduje 3aKOHOM O TpaBO3acTym-
HHUIIMMA yBeJEH MHCTUTYT JOCTOjHOCTH 33 DaBJbebe MPABO3ACTYIICTBOM,'?
onpeheHu cy ¥ TOCJIOBM KOjHU Cy HECIIOjUBH Ca aJBOKAaTypOM — ITpaBo3a-

16 W3 cuenapwuja 3a CBeuaHy akaJeMHjy MOBOJOM 162. TOOUINHIIE aIBOKATYPE Y
ebdpyapy 2024. ronuHe (cLieHapHo je Hanucao kosera Jyuran Bparuh, a objasmeH je y
Bpanuuy &p. 2/2024).

17 WI3BOpHHM TEKCT 3aKOHA O MPABO3ACTYMHULMMA 00jaB/beH je Ha CJTAaBEHOCPIICKOM
jesuky. AgBokarcka komopa Cpouje je, moBofjoM mpociase 162. roguuIskulle afiBoKaType
y Cpduju, caunHuna dubnuoduncko usname 3aKOHa MPUIAroheHo CaBPEMEHOM je3UKy
U TIPaBONHKCHUM TNpaBWIKMMa (ca MPEBOAOM Ha eHINeckH jesuk). // TekcT 3akoHa uyBa
ce y budnuoreuun pxaBHor apxusa Cpduje (Ha curHatypu 09+XVIII-6/1862.

18 U3 yBoma 3a dubnnoduicko nsmarme 3aKOHA TaIAIIKET MPENCENHHKA ABOKATCKE
komope Cpduje np Bemka Jenudaumuha.

19 3aKOH 0 MPaBO3aCTYMHUIKUMA, WiI. 3 Tau. 2: ,He Moly goduitiu paso 3aciiyiarnad:
... 2. OHU Koju cy ocyhenu 3001 kaxcwusol 6aHKpPOTUCTBA, KOju Cy 0CyheHu uiu ce Handase
fiog ucneherem 3001 00UUHOT (HEUOTUTAUUKOT) 3IOUUHCTHBA, UTU U3 KOPUCTHOIEY OTbA YUUIEHOT
dpectiyia unu goxywaja, unu 3001 Gpeciiyiia Kojum ce jagHu mopan epeha”.
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CTYIIHULIY C€ HUCY MOIJIM DaBUTH OPYTHUM jaBHUM NOCIOM (,paso3aciiyi-
HUK HE MOME YjegHO KAKB0 jA6HO 384te ... UMAWIU"”, HUTH ce DAaBUTH HEKUM
IPYTHM TIOCIIOM (HE MOXe ,KdaKey gpyly pagwy Ha ceoje ume umaiiu’).?0

[TpaBO3acTynHULU Cy OWIM MOIJIOXKHU AUCLHUIUIMHCKMM Mepama Of
CTpaHe ApPKaBHUX OPraHa; y cjiy4yajy NpogeCUOHAIIHUX MPOMNYCTa WX He-
OOMUYHOT MOHAIlaka, MOIJIM Cy OUTHU CaHKLIMOHHUCAHH, Na YaK U yAa/beHU
u3 cinyxde (m1aBa yeTBpTa 3aKkoHa).

[TpaBO3aCTynHULM Cy OMIM OTpaHUYEHHU Y CBOM Pajy; HUCY MOIJIH CJI0-
OonHo u3adparu roe U Kako he paguTu — Mopany Cy MOLITOBATH aJlMUHU-
CTpaTUBHEe onpende, a dWiIo je U OrpaHHuYEma y NOIVEAy AeloBama Ha
MOjeJUHUM MOAPYYjUMa WIH y MOjeINHUM CYLOBUMA, Y CKIIaly Ca JO3BOJIOM
KOjy Cy JOOWIN; HUCY MOTJIM HA MECTO JKHMBJbEHaA J1a MpoMeHe de3 onodpema
MHHHCTapcTBa npasocyha (3akoH, wiax 20).

Haxo HUCY dwiH IpKaBHU CITYKOEHULIH Y YKEM CMUCITY, TPaB0O3acTyI-
HULM Cy DM cxBaheHH Kao nuua off jaBHOI IOBEpema, KOja BpLIE APYLIT-
BEHO BaKHY (QyHKLHjy (BUXOB MOJIOXKAj je ©UMao ,jaBHOCTYKOEeHH" Kapak-
Tep). To je 3HaUWIO U Ja Cy OWIH OYKHHU J1a TIOCTyTajy CABECHO U Yy CKJIamy
ca 3aKOHUMa, jep Cy MpeACTaB/baly CTPaHKe y MOCTYNIUMa KOjU CYy UMallH
MpaBHe mocienulle (WiaHOBU 3akoHa of 22 1o 42).

3aKoH 0 MpaBo3acTynHUIMMa U3 1862. rorHe MOCTABUO je afABOKATYPy
y Cpduju kao mpodecHjy moj jacHUM OpKaBHUM Ham3opom. Mako je To dro
KOpak Ka npodeCHOoHaJUu3aluju U OpPraHU30BaHOM CHCTEMY IpaBHE 3a-
LITUTE, HE3aBUCHOCT aJJBOKAType, KakBy MO3HajeMO AaHac, Taja joll HUje
MOCTOjasna y MyHOM CMHCIY. [JpaBa je umasna LeHTpajaHy yJaoTy y Ofpe-
huBawy KO MOXe DUTH aIBOKAT, Kako Tpeda 1a pafu v MoJ KOjUM YCI0BUMA.

2. ITonoxaj apsokatype y Kpassesnan CXC u KpameBunu JyrociaBHju

3akoH o0 agBokaruma 3a Kpamesuny Cpda, XpBarta u CiioBeHana CTynuo
je Ha cHary 1929. roguHe Kao jefHa O 3aKOHOJABHUX Mepa HOBOHAacTase
npskaBe.?! 3aKkoH je mpencTaB/ba0 MPBH MOKYILAj YjeouibaBatba U Peryincama
agBOKaType Ha HUBOY Liene KpaseBHHE Jyrociasyje, MOWTO Cy A0 Taja y
PasIU4YUTUM JEeJ0BUMa 3€MJb€ Ba)KWIM PaslU4YUTH NPAaBHU CHCTEMHU
(Hacnehenu us spemena Aycrpoyrapcke, OcMaHCKOr LlapcTsa U KpaseBuHe
Cpbuje).

3aKoH je HaBeo Ja je agBoKaTypa ,3dHumdrwe jaeHol Hopeiikd”, Te je
ogpenuo cnenehe kao nub agsokarype (wiad 1 cras 1):

20 3aKkoH O MPAaBO3ACTYIHHIIMMA, WI. 4.

21 3akoH 0 agBOKaTHMa 3a Kpasmesuny Cpda, Xpsata u CioBenana, Ciyxcdere Ho-
sune Kpamesune Cpba, Xpeatia u Cnogenaua, dp. 21 560, odbHaponosan 19. meuembpa
1928, a crynuo Ha cHary 19. mapra 2029. rogune.
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,Ib0j je UMb 1a afBOKAT CBOjUM CTPYYHHUM 3HAaBEM IOMaXK€ CaBECHO W IO-
IITEHO MOjeJUHIMMa [IPaBHUM CaBETHUMA; Jla YTUYE HAa U3MHUPEHE CTpaHakKa
Koje nohy y cykod y mpaBHUM OJHOCHMaA WM HHTEPECHMa; a y CiIy4dajy cropa
nper Cy[OBUMA 3acTylla napHu4yape dpaHehu mUXOBe ompaBJaHe UHTEpece U
IpaBa; ¥ Ja YOIIITe y TPUMEHH 3aKOHA NpeJ CyJOBUMA, IPYTUM APKAaBHUM U
CaMOYyTpPaBHUM BJIaCTUMa U jaBHONIPaBHUM TeJIMMa IIOMaXXe Jja Ce JOHece mpa-
BUJIHA U NPaBUYHA OJIyKa.”

3aKoH je mpeuusupao (4iaH 2) na ce ,ageoxaitilypa ciiuue” yIUCOM y
MMEHUK a/IBOKATa, 1a Y UMEHUK MOXKe OUTH YIHCaH CaMo JIpKaB/baHUH, aKO
je ,ctiocodan 3a spuiere UpagHux pagrwu”, Na je 3aBpLIKO MPaBHU GaKYyITET
,Ka0 pegosax crywanay”, na je mposeo ogpeheHo Bpeme ,y 8excdu”, Te na je
M0JIOKMO a/IBOKATCKU HCIHT; MOCeHHO je OUI0 HarlalweHo Aa U ,JHeHCKd
Juya moly ciiehu ipaso Ha ageoxawiypy u o8y odasmwaiiu’”.

3axoH (wiaHoBu 4 1 20) je yBeO U MHCTUTYT MOJOOHOCTH 3a DaB/beme
aJBOKAaTypOM U MPOMHUCA0 JIa Cé OBOM MPOdeCcHjoM He MOXe DAaBUTH OHaj
KO0, u3Mel)y ocTanor ,,c inaiiom epuiu gpuasny crymdy umu gpyiy kojy jasHy
U UpUBattHy CIymoy ... ocum CIyHde XOHopapHol popecopa yHugep3utieiia
UMY HACWABHUKA CUIPYUHUX WKOAA", OHA] ,KO Ce CB0jUM PAJOM YUUHUO
HeqgociiojHUM fiogeperad” U K0 UMd 3aHumdre” Ik KO ce ,,0a8u H0CIoM KOoju
ce He caaxe ca yinegom, uawhy, unu nesasuchowhy ageoxaiuype”. IlocedHo
cy y 3akoHy (wiaH 21) Ouie uCTakHyTe [yKHOCTH afiBOKaTa — HAaBE[EHO je
na je ,Jy’KaH LeJUM CBOjUM Jp)KameM Jia UyBa 4yacT U yIJIe[ CBOT CTanexa”,
Kao ¥ J1a je oDaBe3aH ,3dciilyiiarwe 8puwuiiy o 3aK0Hy U Upaso ceoje Clipanxe
Opanutiu ApoTiue c8aK0id PEBHOCHO, BEPHO U CABECHO".

Ynuc y umeHuk je (mpema WiaHOBMMAa 6 U 34) BplIWIa aABOKATCKA
KOMOpa HaAJIe’kHa MPeMa CeIULITY Y KOME aIBOKAT JKeJIM Jja UMa CeUILTe,
a ajgBoKaT je caMOCTaIHO dUpao cemgulnTe KaHuenapuje. [Iponsunasu us 3a-
KOHCKHUX oapendu (unaH 44 tauka ,a") Aa y 0BOM HU3DOpy M MOCTYNKY ynuca
Ip’KaBa HYUje UMajla HUKAaKBE MHTEPEHLH]E.

Ipxasa je 3akoHOM (wiaH 49 ctaB 1) npoxiaMoBaia HE3aBUCHOCT afi-
BOKaType: ,Ag8OKATUCKU CUHANEH je He3deéucan”, a Hal30p HaJ agBOKAaTHMa
BpLIM ,y ipsom pegy” omdOp amBokaTcke Komope. Tako je ypeheHo (unan
38) ma ajBOKaTCcKka KOMOpa ,umd ga uyed yiueq, uacil u Upasa dgeoxamcKol
cuanexa u ga uasu Ha wWo ga ageoxaiiu 6puie C60jy JyH#HOCH", Te 1a CBoje
nocyioBe 00aBiba HEMOCPENHO Ha CKYNIITHHH, & MOCPENHO MPEeKo onxdopa.
Hauvenno (unan 41), pag 1 u3dop opraHa afBOKaTCKe KOMOpE je Do Hesa-
BUCAH U camocTanaH; MehyTum, ogpeheHo mewame Ap)xaBe y Taj NMPOLEC
npensuheHo je ogpendoM cagpKaHOM Yy UCTOj HOPMH — JIa KOMOpa 0 pe3yJi-
TaThMa M30opa odaBelITaBa MUHUCTpA IIpaBle, KaCAMOHU U allelallMOHU
cyn (mpema ceguumty Komope). CKyNIUTHHA afBOKaTCKe KOMOpE ORJTyKe je
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DIOHOCUJIA CAMOCTAJIHO, aju je duio npensuheHo Ja ce Heke omiyke (0 Mmo-
CJIOBHMIIMMA) IIOJHOCE MUHUCTPY IIpaBie Ha ofodpewme (wiaH 439; uHTepe-
CAHTHO je J1a ce y UCTOM WiaHy 3aKoHa npenBuha U fa CKyMIITHHA MOJHOCH
,Upeqgoie U U3jasmwyje 0 3aK0HCKUM UPEGIO3UMA C60je MUULTbEIE, U3BEWTNABA
0 ctuawy tipasocyha u yupase u u3Hocu céoje upumegoe u xemwe y uoinegy wux".

[Topen HaBeneHUX HaueIHUX OApPENOU O HE3aBUCHOCTH afiBOKATyPE U O
CaMOCTQJITHOCTH BEHUX OpraHa, 3akoH HU3 1929. roguHe uIax je cagpkao
onpehene ompende koje cy omoryhaBane JTUPEKTHO Melllamke OP)KaBe Y
OpraHu3alujy ¥ Mociose aaBokaType. [Topen HaBeleHUX MTPUMepa O H3Be-
IITaBawy 0 U3D0pHUMa U MOJHOIIekY ofpeheHrX akaTta Ha ojodpeme, 3aKoH
je cafp:xao U apyre ogpende Koje cy ymawrBasie MpoKIaMOBaHy CaMOCTall-
HOCT U HE3aBUCHOCT afiBoKaType. Tako je, mocie ongpende na Han30p Hap
agBOKaTHMa BpPLIM Yy ,#peoM peqy” OBDOp afBOKaTa, Y 3aKOHy OWiIO0 mpen-
BUhEeHO [1a ,8pX08HU HAG30p” MpHUNAZa MUHUCTPY MpaBhe, Te a OH MOXe
PacIyCcTUTH 0A00p afBOKAaTCKe KOMOPe ,aKo KOMOpd unu 0goop He du uciy-
1ABATU CB0JE 3AKOHCKE GYHHOCIU, Ua HU TOCTIE OHOB8HE OUOMEHE U UpEiltbe
paciiyciiom”, Te Ia CMEHM 0J00p U UMEHYje BIaJUHOT MOBEpPeHUKa (U3 pe-
IOBa aJBoKaTa) Koju du 0DaBbao MOCIOBE ,C6¢ JOULIE JOK UX He Upey3me
HO8U 0g00p”.

MuHHCTap MpaBjie KMao je W MpaBo 1ia, Y3 KOHCYATauuje u U0 cacmy-
warwy” agBOKAaTCKUX KOMOPA U amnelalloHuX CyloBa, oapelyje BUCHHY af-
BOKaTCKe Harpaje (unaH 28).

Munucrap npasie 6uo je oBnaurheH U fa yCTaHOB/baBa OpOj U cepguILTe
aIBOKATCKHUX KOMOPaA, a 3aKOH je ogpehuBao 1a ce KoMopa CacToju U3 11ejio-
KyITHOT Opoja agBoKaTa YyIUCAaHUX Y UMEHUK (wiaH 37).

Bohewe OUCHUIUIMHCKUX TMOCTyNaka npema 3akoHy (wiaHosu 50, 51,
54-57 v 63) duiI0 je MOTIYHO Y OKBUPHUMA KOMOPA, WIAHOBE AUCLIUIIIUH-
CKHMX OpraHa je dupasa CKymIITHHA (C TUM Ja je JIMCTa U3adpaHUX JHILa
Tpebasno Ja ce JOCTaBU MUHUCTPY IIpaBle, KaCalluOHOM W Ha/JIe)KHOM ane-
TauuoHOM cyny). Mehytum, ondop agBokaTtcke KOMOpe ,UMao je ceaxe 10-
gune gocasutiu MUHUCpY Upasge CUUCAK GUCUUTUTUHCKUX UPUjasa uog-
HECEHUX JUCUUTTUHCKOM 8ehy, KA0 U CAUCAK JOBPUIEHUX U HEGOBPUEHUX UC-
wpaia”; MUHUCTAp TpaBle je MOorao Ja 3axTeBa odjallikera, Kao U Ia ce
OTKJIOHE ,,0fidxteHU HegocThayu”, a ako TUCIUTIIMHCKO Behe He Ou moCcTynumo
10 TOM 3aXT€BY, MUHUCTAP je ©UMao MPaBo Jla PACcIyCTH AUCLUTUTUHCKO Behe
Y [1a HajoXu U30op Hosor (wiaH 70 3akoHa).

[Topen cBera, aIBOKaTCke KOMOpEe Cy CBaKke rOlMHE Mopase 1a MUHH-
CTpY NpaBle NOJHEeCy U3BelTaj O ,IIa6HUM cilisdpuma ceol paga”, a Morie
Cy Yy TOM HW3BELITajy Oa U3HECy W ,C80ja 3aidiard Ha Uomy AgeoKdaiiype,
fipasocyha u ylipase, Kao u yuuHuiu cxogHe tpegnoie” (wiaH 47 3aKoHa).
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3. AgBokarypa y Jyrocnasuju nocie [Ipyror cBeTckor para

a) 3axon o ageoxaypu u3 1946. iogune

3aKoH 0 anmBoKaTypu U3 1946. romuHe?2 MpencTaB/bao je paguKamiHy mpo-
MEHY Y OJHOCY Ha paHuje ypeheme afiBokarype, Koje je I0OYMBajIo Ha IPUH-
IUIIMMa CaMOYTIpaBe U He3aBUCHOCTH afIBOKaTCKe npodecuje. 3aKOHOM Cy
aZBOKaTCKe KoMope fneduHucaHe Kao 0DaBe3He OpraHu3aldje afBokara Ha
onpeheHom noapyd4jy, a MUHHUCTAp mpaBocyha je uMao osnaihemwe ga BpIIn
HaZ30p ¥ NOMake afBOKAaTCKUM KOMOpama y U3BpIllaBamy HBHUXOBHX 3afa-
Taka. MuHucTap npasocyha je Morao Jia paciyCTH U3BPIIHU 0JJ00P KOMOpe
ako Hahe Ja OHa He UCIyHaBa CBOje Ay)KHOCTH U J1a TOCTaBU MOBEPEHUKA
W3 pela agBokara koju he mo n3dopa HOBOT M3BPINHOT 0ndOpa 00aB/hATH
Tekyhe nociose koMope. [Ipxasa je ©Masa yTulaj Ha U3dop opraHa afBo-
KaTtcke komope IIpema oppenbama oBor 3akoHa, MUHHMCTap npasocyha Ha-
ponHe penyOiUKe je MOrao MOHULITHTH CBE OJJIyKe OpraHa aJBOKaTCKUX
KOMOpa Kaja Hahe na cy oBe MPOTHBHE 3ajjalliMa afiBoKartype. [Ip)kasa je
MMaJia IUPeKTHY KOHTPOJy y TOrjedy Tora KO Moke OUTH afIBOKaT, jep je
yCJ10B 3a 0DaB/bame afiBoKaType duiia o3Bosia JPKABHOT OpraHa (MUHHUCTAp
npaBsje je UMao oBawheme fa Jaje v ofy3suMa JO3BOJIE 33 paf aflBOKaTa).
U nocrasspame, IpeMellTame U JUCHUIUIMHCKA OATOBOPHOCT ajBOKaTa OWIH
Cy TOJ Ha/I30pOM MUHUCTPA MpaBJe.

3akoH 0 afBoKatypu u3 1946. roguHe je campao ¥ ogpende 0 J0CToj-
HOCTH 32 DaBibeme aJBOKAaTypOM. 3aKOHOM Cy Ouin fedMHUCAHH U TIOCTIOBH
HECIOjHUBU Ca aIBOKATYPOM.

3axkoH U3 1946. rogvHe 03HAUMO je ewamu3ayujy ageoxaiiype. AnBoka-
Typa HUje TpeTupaHa Kao caodomHa npodecHja, Beh kao jaBHa ciayxda of
nocedHOr APYLWITBEHOT 3Ha4aja; alBOKaTH HUCY OUIM He3aBUCHU Npodecu-
oHanuy, Beh ,cayxuressu gpywTea”’. AIBOKaTypa je u3ryomia Kby4yHe ene-
MEeHTe CBOje ayTOHOMHje W He3aBUCHOCTH, KOje Cy TPaJULIMOHAIHO obene-
)apasie Ty mpodecujy. YMecTo a dyne He3aBUCHA U CaMoperyJrdcaHa Mmpo-
decuja koja WTUTHU TpaBa rpahana, afBoKaTypa je nmocrana Npogy>KeHa pyka
Ip’KaBHE BJIACTH y TpaBocyly, y CkIafy ca BiafajyhoM HIIe0I0THjOM H
L+AHTEpECUMa Hapona”.

Ypendom o dpojy, moApydjy U CEAUIUTY afBOKaTCKUX KOMOpa Ha TepH-
topuju Haponue Penybnuke Cpduje (BaH noppydja AyTOHOMHE IOKpajuHe
Bojsonune) dpoj 552 on 5. jyna 1947. roguHe yTBpheHo je na he Ha Tepu-
topuju HP Cpduje nocrojatu camo jenHa agBoKkaTcka KOMOpa Cca CEIUIITEM
y beorpany.

22 3akoH 0 amBOKaTypH, Ciymdenu aucii ®HPJ, 6p, 102/1946.
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0) Egonyyuja ageoxaiiype Ka aymoHOMUju

[Tocne 1946. ronvHe, afBoOKaTypa je IOCTENEHO eBOyrpasa Of NOTIyHe
Ip)KaBHe KOHTpOJIe Ka CBe Behoj ayTOHOMUjH.

3aKOHOM 0 angBoKaTypH of 1957. ronuHe afBOKATCKE KOMOPE Cy Aedu-
HHUCaHe Kao odaBe3He NpodecroHalHe OpraHu3anyje agsokaTa, a afgBoKaT-
CKEe KOMOpE Cy Ce OCHMBAJIE 3a MOApyYje HapoOHUX pemnyonuka u All Boj-
BOziMHe. 23

OnmTUM 3aKOHOM O ajgBokatypd om 1970. romuue?* amBokaTypa je
ogpeheHa kao camocTajaHa ApyLITBEHa CIykda 4yMja Ce CamMOCTATHOCT
OCTBapyje OpraHM30BameM afBoKaTa y afBOKAaTCKe KOMOpPE Kao CaMoy-
MpaBHE OpraHu3allje Koje Ha OCHOBY 3aKOHA W CBOjUX CTATyTa OMIy4yjy O
NpUjeMy y afBOKaTypy, IPUBPEMEHOM M TPajHOM MPECTaHKY NpaBa Ha
BplIewe anBokaType. [IpensuheHo je ma agBokaTCka KOMOpa CaMOCTaIHO
INOHOCH CBOj CTaTyT, KOJEKC afBOKaTCKe €THKe, IPaTH U IpoydyaBa OJHOCE
Y 110jaBe O] UHTEPECca 3a OCTBapHBambe NpaBa rpahaHa U opraHusanuja, kao
U 3a yHanpehuBame agBokaType U cama OLJIydyje O CBOM yIOPYXXUBAwy Uy
3ajeJHUYKY OpTaHM3alMjy alBOKATCKUX KOMOpPA U O MpaBUIMMa Kojuma ce
onpehyje y kojoj Mepu M Ha KOjU HAYWH 3ajelHUUYKA CaMOyIpaBHa opra-
HH3alMja CBUX aJBOKATCKUX KOMOpa NMPEACTaB/ba afBOKATypy y 3€MJBH U
WHOCTPAHCTBY.

Ha ocnoBy oBor Onuurer 3akoHa, y Cpduju je 1971. ronvHe foHeT 3aK0H
0 agBOKATYpH M APYroj mpaBHOj momohu.?’ Tama je amBokartypa, MO MPBH
NyT, 3aKOHCKHM AeduHHCaHa Kao caMOCTalHa ApYIITBeHa Ci1yxkda Koja je
He3aBHCHA y CBOM papy. HaBeneHo je ma ce camMOCTaqHOCT afBOKaType,
u3Mehy ocTanor, ocTBapyje HapOYUTO CAMOCTAIHUM U HE3aBUCHUM BpILEHEM
aZBOKATCKUX MTOC/IOBA Of CTpaHe afBoKkaTa, OPraHU30BakbEM ajBOKaTa y al-
BOKaTCKe KOMOpEe Kao CaMOylpaBHE OpraHM3aldje agBoKaTa, JOHOLIEHEM
OMUITHX aKaTa y CKJagy ca 3aKOHOM O pajly afBOKaTCKe KOMOpEe U HeHUX
OpraHa ¥ 0 pafy Y [TIOHallawky afiBOKaTa y BPLUIEKY afBOKATYPE, OIyYUBAEM
0 MpHjeMy y alBOKaTypy U TpeCcTaHKy Mpasa Ha Bpluewe aaBokaType. [Ipema
0BOM 3aKOHY, ajBOKaTCKe KOMOpe Cy onpeheHe kao odaBesHe CTPYyYHO-TIPO-
(pecroHanHe opraHM3alyje agBoKaTa, 3aCHOBAHE Ha HayeIuMa CaMOYII-
pasibama.

AJIBOKaTCKE KOMOPE Cy Ce OCHMBAJIE Ha IMOAPYYjy jeNHOT WIH BULIE
OKPY’KHHUX Cy[OBa OIIITE HAJJIE)KHOCTH U IIPECTaB/bajie Cy OCHOBHU ODJIUK

23 3akoH 0 amBoKaTypH, Crymoenu nucii ®HPJ, 6p. 15 /1957.

24 OmuTy 3aKOH 0 agBokatypu, Caymbenu ucii COPJ, 6p. 15/1970.

25 3aKkoH O amBOKATYypPH M APYroj mpaBHOj momohwu, Ciymodenu inachux CPC, op.
51/1971.
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OpraHu3oBama agBokaTa (OCHOBHe afiBOKaTCKe komope). CBe OCHOBHE aJiBO-
KaTCKe KOMOpeE Cy Ce yIOpyuBajie y AnBokaTcky kKomopy Cpduje koja ody-
xBaTa TepuTopujy CP CpOuje BaH ayTOHOMHHX ITOKpajuHa. AIBOKATCKa KO-
mopa Cpbduje je umana HaIJIeKHOCT Aa YTBphyje nmompydja Ha Kojuma ce
OCHMBAjy OCHOBHE afIBOKAaTCKe KOMOpE, a UHULMjaTUBY 3a OCHUBAHE OC-
HOBHE aJJBOKATCKe KOMOPEe Cy MOTIJIU [la IOKPeHy afBOKaTH KOjU Cy UMalH
CcenuIlTe afBOKATCKe KaHLeJapyje Ha NOApyYjy 3a KOje Ce OCHUBA aJBOKaT-
cKa KoMopa.

3aKOHOM O aABOKATypu W Ciyxdu mpaBHe momohu u3 1977. roguue?®
aZBOKAaTCKe KOMOpe Cy neduHucaHe Kao obaBesHe MpodeCcHOHaIHe opra-
HU3alMje afiBoKarTa Koje ce OCHUBAjy 3a NoJpyyje jefHe Unu Buuie mehyon-
WITUHCKUX PETHOHAJTHUX 33jeTHULIa, OMHOCHO Tpafia beorpanma v mpeacrasbase
Cy OCHOBHHU OOJIMK OpraHu3oBama ajgBokaTa. CBE OCHOBHE afIBOKATCKE KO-
MOpe BaH ayTOHOMHUX [TIOKpajHUHa Cy 110 3aKoHy Ouie yapykeHe y ABoKaT-
cxy komopy CpOuje koja DOHOCH CTaTyT KOjuUM ypehyje yHyTpalumy opra-
HU3allMjy U paj BEeHUX OpraHa, BPCTe U CAipKUHY JPYTMX CaMOYIIPaBHUX
OMIITHX aKaTa, HaJJIe)KHOCT U MOCTYMaK 32 HUXOBO NOHOIIEHE U U3MEHY,
mehycobHe ofHOCe anBOKAaTCKMX KOMOPA, NMpaBa U Oy)KHOCTU afBoKaTa M
BUXO0BY OATOBOPHOCT IIpEMa ajBOKaTCKOj KOMOPH, Kao U Kojexc npodecu-
OHAJIHE eTUKe agBoKaTa. 3aKOHOM je dwia npensuheHa moryhHocT mga Ag-
BOKarcka komopa Cpduje cnopasyMHO ca aBOKaTCKUM KOMOpaMa ayTOHOM-
HHUX MOKpajuHa MOXKE J1a OCHUBA 3ajeJHUYKE OpraHe U YTBphyjy 3ajesHUUKe
CTaBOBE O MUTakHMa 3a KOje ce OLeHH Oa je To noTpedHo. OBUM 3aKOHOM
je duna mpensuheHa MoryhHOCT OCHMBaKa ajBOKATCKUX PAJIHUX 3ajeJHULA
Kao JIPYLITBEHOT MPABHOT JIMLA KOjU C€ YHHUCYje Y CYACKH perucrap Kop
HaJJIe)KHOT OKPY)KHOT TPUBpPeNHOT cyna. Kputepujym HOCTOjHOCTH 3a
DaBJbeHE aJBOKAaTYPOM OBUM 3aKOHOM j€ 3aMEHeH KPUTEPHjYMOM MOPAITHO-
NOJIUTUYKE MOJOOHOCTH.

Y Jyrocnasuju (CPJ) 3akoHOM 0 agBokaTypH u3 1998. romune?’ amBo-
KaTypa je neddWHHCaHa Kao He3aBHCHA M caMocTalHa mpodecuja. OBaj mpo-
IIUC NPeJCcTaB/bao je paguKkalHy IPOMEHy Yy NpaBlly OOHOBE KJIaCHYHe, He-
3aBHCHE afIBOKaType. YBe[eHa je IyHa CaMOCTalIHOCT afBoKaType Kao CJIo-
OomHe M He3aBUCHe npodecuje. AGBOKaTCKe KOMOpe Cy [o0uie MOTHyHy
camoyIpaBy, 0e3 DUPEKTHE KOHTPOJIE OpKaBse. AIBOKaTCKOj Komopu Cpduje
u Ansokarckoj komopH llpHe 'ope nosepeHa cy jaBHa oBialrhema: omIy-
YUBakE 0 3aXTEBMMA 3a YIIUC Y UMEHUK a[jBOKaTa U afiBOKAaTCKUX [IPUIIPaB-

26 3aK0H O amBOKATYpH M CIyXOW mpaBHe momohw, Crymdenu inaciux CPC, &p.
27/1977.
27 3akoH 0 amBOKaTypH, Ciymcdenu sucii CPJ, 6p. 24/1998.
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HUKa, O IPUBPEMEHO]j 3adpaHu DaB/bema afBOKaTypOM H O NIPECTaHKY IpaBa
Ha DaB/bee aBOKATYpOM, ypehemwe cagp)KuHe U HauuHa Bohewa U Bohemwe
MMEHHMKA a/IBOKaTa, BOhemwe AUCLUUIITIMHCKUX MOCTyIaKa U JOHOLIEHE Ta-
pude o Harpasiama ¥ HaKHajaMa TPOIIKOBA 3a paji afBOKara.

HesaBucHoct agsokarype je dopManHo nporiaueHa 3akoHoM u3 1998.
rojuHe, anu je, y nopehemy ca cramem npema cana Baxehem 3akoHy o
apBokatypu u3 2011. roguHe Ap)Kasa 3aApiKana ogpeheHH yTuuaj, HapouHuTo
y HEKUM CerMEHTHUMa: MMUHHCTAp IIpaBJie je UMao IIpaBo fa [aje CaraiacHoCT
Ha Tapu@y o Harpagama ¥ HakHa/lama TPOILKOBa afBoKaTa, Biasa je moria
Iia JOHece NMpaBUIHUKE KOjUMa ce bivxe ypehyje pan agBokarype (Ha pu-
Mep, OUCLHUIUTMHCKU NOCTYNUu), 3aKOHOM je mpeABHhEeHO Ja afBoKaTypa
LUPYHA UpasHy UomMoh y CKIAgy ca 3axoHom”, IITO je 0TBapajo MpOCTOp 3a
IONATHO YIIMTAlkE ApPXKAaBe Yy peryaucame yciosa paga. Mako je, maxie,
afBoKaTypa Ha3BaHa CaMOCTaJHOM, IIOCTOjana je ,JIaTeHTHAa MUHCTUTYLHO-
HaJIHa 3aBMCHOCT” OJ} Jp’KaBe, HAPOUUTO (PUHAHCH]CKA U Y PETYIAaTOPHOM
CMHCILY.

V. 3ax/pyyHe HalOMeHe

[TocTojame jeNUHCTBEHE afBOKATypE, BEHA YTEME/EHOCT, Kao jeqHH-
CTBEHOT ,KOpIyca”, Ha LeJIOM NIOLPYYjy Ip KaBe, jefuHa je KapaKTepUCTHKA
aJBOKAaType Koja je MmocTojana y CBUM 3aKOHCKUM pellekhHMa, 0f] BeHOT
OCHUBamWA, U 3a KOje aJlBoKaTypa HUje Mopaia fa ce 3ajaxe (Kao WTo je
MoOpaJla fja Cce yIOpHO DOPH 3a OCTajle eJIEMEHTE CBOT CAMOCTaIHOT U He3a-
BUCHOT cTartyca). Ta LIeJIOBUTOCT e [I0 cafa mojpasyMmeBasa U HIKOME HUje
a0 Ha MaMeT Jja TakaB MMOJI0XKa]j afBoKaType Mema.?8 CHara afBoKaType
HUje yBeK MPOW3WIa3uia CaMO U3 HEeHOT 3aKOHCKOT ToJjioXkaja, Beh u us
yraena npodecuje.

Otyna, y akTyeJqHUM OPYIITBEHUM OKOJHOCTHMaA, Bajba Ce MOACETUTH
OCHOBAa Ha KOjUMa Cy YTEME/bEHM I0JI0Kaj afBOKAType W HEHa yjora y
npywTBy. M3 uctopujata 3aKOHCKOT ypehrBama TOr M0JI0Kaja MOXE Ce Ca-
raefaTd JOCTUTHYTH HUBO OTKJIOHA afBOKaType Of [pXKaBe W HeHUX
WHCTUTYLIUja, Te MOTryOHOCT U3MEHE OCHOBHUX KapaKTepucTuka mpodecuje,
0]l KOjUX je ’beHa jeNUHCTBEHOCT Mely HajBaKHUjUM.

28 Tocnonuu BHophe Bypuiwuh, jenan on goajeHa CpICKe amBOKAType y MOCIEpaT-
HOM Tnepuopy (M MpBU #ekaH AZBOKaTcke akazeMuje AnBokaTcke xomope Cpdwuje), ro-
BOPHMO je, kana Ou ce moBesia ped O MOI0Xajy afiBoKkarype: Y epeme Bpo3a munuyuja ce
ycpyuasana u ga tpohe yauuom Mowe ITujage!” (ynuua, ca TpOMEHEHUM HUMEHOM, Y
K0joj je u maHac ceguiTe AnBokarcke komope Cpduje).
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Huje HaogMeT NOCTAaBUTH U TUTAKE [ja JIU C€ HArOBELITaju ,pa3dujama”
anBokatype y Cpduju koce ca odaBe3aMa Mpey3eTuM y Tpoluecy NpUCTynama
EBpomnckoj yHUjY U 1a M ce , yKIanajy” y UCIyhaBakke 00aBe3a y oIIaB/buMa
Koja ce TUUy npasocyha, nmpaBHe Ap)KaBe U JbYACKUX MPaBa.

CHara ajgBoKaType CUTYPHO MPOM3WIa3u U U3 jeJUHCTBA aJiBOKaTa. ¥
BPEMEHMMaA Kafa ce npodecuja HENPUHLUIIK]ETHO Hanaja, U3 JHEBHO-IIO0-
JIUTUYKUX Pas/ora, TO jeAUHCTBO UMa MIPECYHY YJIOTy 32 OUyBambe K/byYHHUX
eJleMeHaTa BbeHOT M0CTojaka U [e/l0Bamba Y OPYIUTBY.

JenuHCTBO aJBOKAaTCKUX MOCIEHHUKA JOLUIO je 10 U3paxkaja y BpeMe Impo-
Tecta agBokaTta 2014. u 2015. roguHe U, C IOHOCOM MOJXKE Ja Ce Kaxke, [a
je yponuno miogom. ,Bygumo jegan pog!” je kpuiatuua koja je Tana OKynuiaa
aJIBOKaTe OKO 33je[HHYKOTr 1Iusba.2

CmaTpa ce [a je afgBOKaTypa MOJUTHUUKKA W HUIEOJOLIKH HeyTpasHa
npodecuja. Unak, y nojequHUM UCTOPUjCKUM, CyJOMHCKUM MpEeToMHUMa 33
Hapo[, afBOKaTypa je Mmokasusaia CBOjy ApylTBeHy moh u ytunaj. Taxo je
ArnBokaTtcka Komopa y beorpaga 26. mapTa 1941. no3Bana Hapoz Ha OTIIOP
¥ 1oOyHy NMPOTUB MPUCTyNamka Jyrociasuje TpojHOM MaKTy; MO3KUB Ha OTIIOP
Ouo jacan u xpabap — omdaunBawe MOHYHEHOr KANMUTYJIALUjCKOT CaBe3sa,
Modunusauvja jaBHe cBecTH, dopda 3a cnodony u yact. M Ha TO ce yBek
tpeda mogceharu.30

29 Gens una sumus! OBUM je aHTHYKUM [TO3HBOM HA jeTHHCTBO TA/IAlIbH TPEICE]-
HUK AnBokarcke komope Cpduje rocnogus Iparosyd Hophesuh mossao agsokaTe Ha
jeOVHCTBO Ha jeJHOM OJi CKyIlloBa y Bpeme mnpotecta of 17. cenremdpa 2014. mo 23.
janyapa 2015. roguHe.

30 Y yacomucy ,Hememsuuk” ox 12. mapta 2023. roguHe rocnogus Bukrop FocTu-
Jpall, PAHUjHU MpencenHUK AnBokarcke komope Cpbuje, HalaXHYTO je, Y WIAHKY Ha3BaHOM
»~MapToBCke upe”, mucao o MapToBCKUM pnorahajuma 1941. rogune: ,Bpeme pagme je
mapinoscxo tiotiogne. Huje o duo jegan og mapitosa tipegogpehenux ga ce usiyde y pauyH-
cx0j Wadnuyu OeckOHAUHOT KANeHGApCKoT oHABBAWA U Jbygckom cehawy. Og oHux je koju,
ocum @iponeha, onyjy Hajasmwyjy. [leageceiti wecttiu mapiu je, 1941. iogune, gaw tipeg eenuxe
HapogHe geageceiticegmomapiuioscke gemoncimpayuje. Beh og 18 uacosa, y 3ipagy Ageoxatticke
Komope y Heuancxoj ynuyu, dpuctiuxcy unanosu Yipasuol ogéopa, kaxo ou y 18.30 oiu-
Houena cegHuud ca camo jegHom wauxkom gHesnol pega: ‘Citiaé Ageokailicke Komope y
Beoipagy tiosogom tiotitiucugara ITpotiokona o ipucitiyiary Jyiocnasuje TpojHom Uaxiny’.
Fben tipegcegrux, Bnagumup Cumuh, ... He 3HA 3a 8eh ogmakse AKTUUBHOCTUU ... HA UPU-
tpemu tiyua. 3na u oceha jeguwo iotwipedy ga y Haiieltioj alimocdepu uwuekusard HACTAAI0]
Haxow Hotmuucusara Ilpowioxona y bepnuny, ageoxatiypa tipea ipoiosopu u ogpeqgu ce 3a
dygyhnocii. Kao najmrahu tipegcegrux najeehe komope y 3emmwu, i03Hatl tio c80jum 0gopa-
Hama tipeg Cygom 3a 3awitiuitly gpicase, gpycu Ha CegHUYU HAJAXHY T 10680p, KOju je HoToM
upewiouen y Pesonyyujy u ageoxawicku ciias. Fbelose peuu, Kao u épeme 0godpojano go
odapawa Bnage, knuse kao #o negy: ‘Hegoctatiax yciianosda #oSuiuukol uopeiixa
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Haxne, U Kag HACMO Yy CBAKOM [€Ta/by OAPYLWITBEHUX OKOJIHOCTH HUCTO-
MUIIUbEHUITH, jeTUHCTBO Ha OUYyBalky OCHOBHHX TMOCTyJaTa npodecHje He
CMe€ Ce U3I'yOUTH.

Miroslav Paunovié¢, PhD
attorney at law in Belgrade

LEGAL FRAMEWORK OF THE POSITION OF THE BAR IN SERBIA
Summary:

The paper presents the constitutional, legal, and statutory provisions that define
the status of the legal profession in Serbia. It emphasizes that the Bar is an inde-
pendent profession, completely free from state influence, and that it autonomously
regulates its organization, ethical standards, and all other aspects of its activity.
The author outlines the historical development of the legal regulation of the Bar,
particularly through the process of liberation from the state’s attempts to interfere
in its work. The paper underlines the social position, importance, and influence of
the legal profession on societal developments, especially in the realization of the
rule of law and the protection of human rights and fundamental freedoms. It ad-
vocates for unity among members of the profession, which is essential for preserv-
ing the achieved level of independence of the Bar, especially in the current societal
context, where both the legal profession and the judiciary as a whole are under
orchestrated pressure from the authorities to alter their autonomous status and to
subject them to the will of the regime, thereby diminishing their societal role and
influence. In this regard, particular attention is given to certain political actors’
suggestions that legislative changes should "break up” the Bar, currently organized
as a single entity for the entire country, into multiple bar associations.

Keywords: Bar, Bar Association of Serbia, independence, autonomy, unity, state
intervention

yctocimasmenol Ycwiasom u3 1931. logune, Hapouuwiio je cygooHoCan y ganuma WewKux
KPU3a y Kojuma Mu gaac #ueumo, ia je o NasHu pasnol ga ce 0gnyKe 8PX0BHE gpHasHE
ylipase Moty Mumouhu ca upasum HAPOGHUM PACTOTONEHEM U ga HATlype HAPOgy odase3e
Koje He 0g108apajy welosum fhexama U Koje oH Huje 0godpuo Huttiu dou ux ogodpuo. 3aitio
gawnac, kaga je, uo HAwlem ysepewy, gosegeHa y Uuiliawe crodoga, WyHu cysepeHuilielli u
uHTieTputiielll Hawe gpiase, MU, y8epenu ga uckasyjemo Mucao u paso HApogHO PAciio-
JIoMcere, tipotiectiiyjemo ipoitiue 08axeol octiyiixa Bnage, jep gydoko ocehamo tiospeheny
HAPOGHY uactl U jacHo eugumo thewke Hocaequue Hajckopuje ygyhnocmu'...".
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Ip Hean 1. Munuh*

noueHT IIpaBHor ¢axynrera YHuBepsutera y Hosom Camy

~CYIOCKA ITPAKCA ITPEKPIIAJHOT ITPABA”
Kmura npsa

IMpuka3 kwure Becue Agamouh Ckampuh, Mune bopora Puctuh,
Huxkose IMantenuha u A3pe Januuunh

HepagHo je y ,,Ciy’kDeHOM INTaCHUKY” M3aLUIO U3 WTamne usnawe Cyg-
cxa fpaxca upexpuidjHol fipasd (Kmwura npea) ayropa Becne Amamoswuh,
Mune bopota Puctuh, Hukone ITantenuh u A3pe Januuuh. deno uma 440
CTpaHa U CafpXXu perucrap.

[IpexpiajHo MpaBo y HAYLH, aly U Y CYIOCKO] MPAKCH je HEOTpaBIaHo
3anocTtaBbeH0. CUCTeMCKUX Jiefla U3 0BE 00aCTH UMa HEYNOpPeAUBO Mame
Yy OFHOCY Ha Jefla U3 00lacTH KPpUBUYHOT mpasa. MehyTum, npexpuiajHo
MPaBo Ce CBe BHUllIe MpUOIMKaBa KpUBUYHOM MpaBy. [IpekpluajHe caHKHje,
KOje ce MPOMUCYjy aKTyelTHUM 3aKOHOM O MpeKpliajuma, HUCY HU MaJo
3aHemapspuBe. [lojequHe mpekpllajHe CaHKIHje Cy CTPOXKE Y OGHOCY Ha OHe
Koje ce mponucyjy Kpusnunum saxkoHukom. He tpeba 3abopasutu na ce

* EnexTpoHcKa azpeca ayTtopa: [.Milic@pf.uns.ac.rs
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CBAKO MPEeKPIIajHO KaXKHhEeHO JIMile YIHUCyje y TpeKkplIajHy eBUuIeHuu]jy (pe-
TUCTAp CaHKIIHja), aJk U [Ia Ce NMOjeJUHUM MTPOTTUCHUMa pefiBuhajy u mpaBHe
nocJiefule NPeKpIIajHOT KakibaBamwa. OBY MOJalM rOBOPE O ONpPaBIaHOCTH
pasMaTrpama, TyMadyewha U KOMEHTapucawa CUCTEMCKUX Lela U3 00aacTH
MpeKpllajHoT Mmpasa.

Onpehenu nmpodiiemu y Be3u ca NpUMEHOM 3aKOHa O IpeKpluajuma mo-
CTOj€ U U3 pasJiora IITo Ce bUMa NMPeKpLIajHy NOCTynak He ypehyje y notmy-
HOCTH, Beh ce cXomHO mpuMewyjy onpende 3aKOHHMKA O KPUBUYHOM IOC-
Tynky. Kaga je ped o MajoJIeTHUM YYUHHUOLMMA MPeKpIlaja, CXOGHO Ce MPU-
Memwyjy onpende 3akoHa O MajlOJIETHUM YYMHHOLMMAa KPUBHYHUX Jiefa U
KPUBHMYHOIIPABHO] 3alUITUTH MAJIOJIETHUX JIALA. 3aTO je CyncKka IIpakca y
OBOM JIeJly OfI BeJIMKe Ba)KHOCTH, a Jeno Cygcka upaxca upexpuldjuol dpasa
(kmHUra IIpBa) je MpBO CUCTEMCKO JIeI0 Y KOjeM YuTaial Moxe a Hahe of-
rosope Ha OpojHa NMUTama.

Cyncka mpakca M3 00y1acTH IIPEKpLIajHOTr IIpaBa [0 cafa je YIJIaBHOM
morua fa ce Hahe y ogrosapajyhum npasHumM dasama (y eieKTPOHCKOM 00-
nuky). IlojenuHa nena y KOjuma ce roBOPHU O CY[CKOj MpakcH y odmacTu
MPEKpPIIajHOT IIpaBa HEPETKO CafpKe U OMIYKE KOje Ce TUYYy KPUBHUYHOT
npasa. Umajyhu y suny dpoj npexpuajaux cygosa y Pemydnunu Cpdujy,
Ipakca Cyfia IOHeKal je pasHoBpcHA. Moxza je jefaH Ooff IIaBHUX pasjora
Taj WTO oApeheHn mpomucK y kojuma ce npensuhajy npexkpiuaju HUCY Haj-
npenusHuju. HepeTko ce y nponucrma y Kojuma ce npensuhajy npexpiuaju
Hasnase ogpeheHe KOHTpagUKTOPHOCTH. Takohe, HEPETKO HUKU TPAaBHU MPO-
IIMCH HUCY Y CaIJIaCHOCTH Ca aKTHMMa BUIIE [TpaBHe cHare. JefaH of pasiora
je ITo mpeKplIajHu MOCTyMaK MOXe JJa cé OKOHYa De3 caciayllawmba OKPHUB-
JbeHOT. HecTo ce yYMHUOUM NpEKplIaja He KaJle Ha OMIYyKy CyAy, I0oCcedHO
y Cay4ajy Kaga Cyl U3peKHE MUHUMAJHY KasHy.

3Havaj CyAcKe Mpakce W3 00JaCTH MPEKPIIajHOr MpaBa je BEluK, 0e3
003upa Ha TO WITO OHA HUje u3Bop npasa. Huraouu he y neny Cygcxa tipaxca
upexpwdjnol Upasa (Kmura npsa) UMaTH NPWIKMKY [ia Ce yIO3Hajy ca CEeH-
TEeHLJaMa U M3BOOMMA U3 PEIEBAaHTHUX CYACKUX OJJIyKa Koje Ce OfHOCe Ha
onpenbe maTepHjasHOr, MPOLECHOT W W3BPUIHOT Kapakrepa. Takohe he
MMaTH MPUIUKY U [ia CE CYCPETHy Ca CyLCKOM NMPAaKCOM KoOja Cce THYe MaJo-
JeTHUX YUMHUIaUua npekpuaja. [Tomrto ce 3aKkOHOM O Mpekpluiajuma He
IIPOIHUCYjy NPEKPILajy, YUTAOLH OBOT fesla MMahe NPUIKKY fa ca3Hajy BULIE
0 CYZACKO]j ITPaKCH Koja Ce THYE KOHKPETHUX IPOIKCA KOjUMa CE MPEKPLIajU
MPOTUCY]y.

[Trcame cUCTEMCKUX Jela U3 001aCTH NMPEKPIIajHOT [IpaBa je PETKOCT,
a 10 caj HUCMO UMaJIM CUCTEMCKO JAEJIO KOju ce DaBU CaMO Cy[CKOM IMpakK-
COM U3 001aCTH NIPEKPIIAjHOr NpaBa — TaKo [1a 0BO JIEJI0 3aC/IyXKyje MaxXmby
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yuTanana. Kwura Mmoxxe OUTH 0 KOPUCTH CBUMa OHHMMa KOjH Ce€ y NMpaKcH
DaBe mpeKpuIajHUM IPABOM (Cynujama, TYKUOLIMMA, TOTULUjCKUM CITyKDe-
HULMMA, CBUM OBJalIheHUM OpraHrMa KOju UMajy IPaBo Aa MOJHEeCy 3aXTeB
3a TOKpeTame MPEeKPLIajHOT MOCTYNKa W Aa W3[ajy NpeKkplliajHu Hasor).
Takohe, o[l KOPUCTHU je ¥ OHMMa KOjU Ce MpeKplIajHUM MpaBoM DaBe ca Ha-
YYHOT acCIeKTa.

Tpeda ucrahu u To ma je ,CnyxbeHu rnacHUK” 00jaB/bUBaBEM OBOT
nena, Kao ¥ npetxonuux (ITpupyunuxa 3a pexpuajno upago u Komeniiapa
3axona o Upexpuwiajuma), 3a0KpY’KHU0 U3aBake CUCTEMCKHUX [iejia Y 0BOj 00-
J1aCTH Ka3HEHOT Mpasa.

AyTOpH Cy y Aeily HaCTOja/IM ia 38 CKOPO CBAKH 4jiaH Hahy ogrosapajyhy
cyncky npakcy. To cy yYMHMIM Ha HAUMH LITO Cy OAJIYKE Cy/la XPOHOJIOIIKH
HaBOJW/IM Y fieJly — HAa HAYMH KaKo Ce TO npensuha usaHOBUMA 3aKOHa O
npekpiajuma. 3a MOjeUHE YIaHOBE ayTOpPHU Cy MPHUKA3alIu BUILE CyNCKUX
olUIyKa.

Y neny cy uuTUpaHe OUIyKe NMPEKpIIajHUX Cynosa, [IpexpuajHor ame-
JIaUUOHOr cyzna, BpxosHor cyna v YcrasHor cyna. OBo je mokasaTess fa Ccy
ayTOpH HaCTOjasly fia MPUKaxy CYACKY [IpaKCcy CBUX CYy[OBa.

Heno Cygcka tipaxca upexpuidjnol ipasa (KwbUra mpsa), HAIKUCAHO Of
CTpaHe YBa)KEHUX ayTopa, Npe[cTaB/ba 3HauyajaH JONPHUHOC y 00JacTH
IIpeKpIlajHor Ipasa.

Ivan D.Mili¢, PhD

REVIEW OF BOOK ,COURT PRACTICE OF ADMINISTRATIVE LAW* — BOOK
1, BY VESNA ADAMOVIC SKADRIC, MINA BOROTA RISTIC, NIKOLA
PANTELIC AND AZRA DANICIC
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Onugep b. Hway,

amBokar U3 Huma*

III. CTPYYHO CABETOBAIE AIBOKATCKE KOMOPE
HHUIIA O AKTETHUM TEMAMA ITPUMEHE
BEIIITAYKE HHTEJTMTEHIIUJE

Y opranusauuju Agsokarcke komope Huwa, ox 6. no 8. jyHa 2025. ro-
ouHe, y xoteny ,Crapa riianuHa” Ha CTapoj MiIaHWHYU, 0Ap&KaHo je 3. CTpy4yHo
CaBeTOBakE O aKTYeJHHM TeMama Be3aHHUM 3a MPUMEHY BEIUTayKe WUHTe-
JUTeHLYje, Kpo3 MPU3MYy BPXyHCKe NpaBHe HayKe U Npakce (WK — BelTauka
WHTEeIUTeHIMja, HEMMUHOBHOCT KOja Hac OKpyxyje). CaBeToBamwy Cy, Koje je
caja Beh TpaguuMoHANHO, MPUCYCTBOBAIM aIBOKATH U MpefiaBauy U3 Leie
Cpbuje 1 MHOCTpaHCTBA, Ka0 W NpEACTaBHULM ITpaBoCcyha, Ty)KUIalTBa U
jaBHUX U3BPLINTEBA.

Ckyn je oTBOpuO mpencesHUK AnBokaTcke komope Huma agBokar
Murnan IlerpoBuh, nokeneBmy CBUM yYeCHULIMMA CKyla yClelaH paj |
KOPHUCHY U IJIOJOTBOPHY Capajiy, Te pa3MeHy TeOPHjCKOT U MPaKTHUYHOT
3Hama. Y cBOM odpahamy OH je MCTakao W fAa je Ipe caMO IOOUHY [JaHa
BellTauka WHTenureHuuja (Al — artificial intelligence) duna camo Tema 3a
pasmullbame, faseka dyayhHOCT ¥ AyropoyHa BU3Hja O TEXHOJIOTHjU KoOja
he mMoxaa, jeTHOM, y HEKOj MEPH YTHIIAaTH Ha HAllle PeIOBHE MOCJI0Be, alk
Y IPUBATHU KUBOT. ,Jlandc je o HeMUHOBHOCTH K0jd HAC OKPYXHCYje U ca KOjoM
ageoxaiiu u e Kaxo wipeda ga 0ygy yuosHaiiu; sewitiauka uHilesuieHyuja
je 6ygyhnocit koja ce 8eh fiojaswyje Kao u3a3o8 y c6UM CEIMEHTUUMA Gpyuiined,
fia u y obnactiu tipasa”. Tlerposuh je naspe n3Heo 1a je EBporncka koMucHja,
nparehu oBaj Hajgonasehu TpeHA pasBoja BeLITAauKE WHTEIUTEHLUje, 0M10-
Opuna pagHy Bep3ujy Ypende EY o BelITaukoj UHTENUTEHLUjH, Y jABHOCTH
Ha3BaHe Al Act, Te fa je HaUpT OBOT JOKyMeHTa ynyheH EBpornckom napna-
MEHTY Ha yCBajame.

* Unax Ypehusaukor onbopa , bpanuya”
EnextpoHcka agpeca ayTtopa: aadvokat@injac.net
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To je u duna npea TeMa caBeTOBawa, ,,Al — BelITauka UHTEJUTeHIIUja U
npaBHa perynaTtusa’, Te ,IIpaBo ¥ MporpaMcKH KOJ — yBOSHA pasMmarpama’;
npepasad je duo npod. ap Ilpenpar LiseTkosuh, nexan [IpasHor daxynreTa
Yuusepsurera y Humy, a mogepatop np Hepa Casuh, agBokar.

JIpyra TeMa caBeTOBamwa Owia je ,3aKOHUTOCT ayJu0 U BUAEO 3amuca
CUTYPHOCHHUX Kamepa Kao JI0Ka3a Y KpUBUYHOM IIOCTYIIKY, Ca OCBPTOM Ha
3akoH o mpuBaTHOM 00e3behemwy”; mpemasau je owo np Munan llkynuh,
cynvja YcrasHor cyna Cpduje u npodecop [IpaBHor ¢axynTera YHUBEp3H-
teta y beorpany, a mogeparop Jauujen AjpaHoBuh, agBokar.

Tpeha Tema caBeToBama OJJHOCHJIA CE HA MATEPH]jy jaBHUX U3BPLIUTEbA
— ,TpOIIKOBH ajBOKATCKOI 3aCTylama y MOCTYNKY CIIpOoBOhewa MU3BplIewma
U e-ayKUHja Tj. eJIEKTPOHCKA TULUTalMja Ka0 HAYUH HaJJMETama y MOCTyIIKY
npojaje HEMOKPETHOCTH”; mpefaBadyu cy Ounu Op ByjaguH MacHukoca,
npencenHuk MsppuwHor opdopa Komope jaBHHMX M3BpLIMTe/ba U MusbaH
Tpajkosuh, unan M3BpuHor ondopa KoMope jaBHUX W3BPLINTEBA, & MOJE-
parop Paromup Kpcrtuh, agBokar.

[MuTama Kkoja cy duia mpegMeTr JUCKYCHje Duia Ccy Y OyXy MakCUMalHe
nocseheHocty cBUM (UHECaMa afBOKATCKe MPaKCe; Ha MPpUMep: [ja JIU IpU-
JIMKOM jaBHE IPOJaje CyBJaCHHUYKE HEMOKPETHOCTH CyBJIaCHUK Mopa ha
YYECTBYj€ Ha €JIEKTPOHCKOj TULUUTAUUjH, [a JIU Ce NPU3HAjJy TPOIUKOBH afi-
BOKATCKOT 3acTylama Ha UMe CauHibaBamba I0JHECAaKa KOjJUM Ce CYBIaCHUK
U3jallmkaBa J1a XKelH Ja u3jeJHayu MOCTUTHYTY LIeHy, Ja JIU Ce, U N0J] KOjUM
yCJIOBUMA, MyHOMONHUKY TPU3HAjy TPOIIKOBU MPWIMKOM yryhuBamwa HyX-
HUX MOJHECAaKa IMOWTAaHCKUM IyTeM (IIOIITApHUHA) U JIp.

Ha xpajy pagHor fena caBeToBama [OLE/bEHE CY 3aXBaJHUIIE NTpe/iaBa-
YyKMMa, MEHTOPUMA U rocTuMa Mehy kojuma u Janudopy Mpuu — npencen-
HUKy M3BpmHOr ogdopa Ansokarcke komope Penydnuke Cpricke, agBokar-
CKkMM KoMopama beorpapa u Illanua, OCHOBHOM jaBHOM TYXWIALUTBY Yy
Humy, Bumiem jaBHOM TyxwiawTsy y Humy u gop.

Y HedoOpMarHOM [eNly CaBeTOBawma afBOKATH Cy MMa/lu MpUIUKE Aa
Y’KUBAjy y IPUPOAHUM 3HaMeHUTOCcTUMa CTape I1aHuHE U y MehycobHom
OpYyXemwy, IIe Cy ce MocedHO UCTakiIu Kosere w3 JlebaHa u Jleckosua, Ha
yeny ca Henagom Tpajkosuhem bamiieM, koju je CBOjUM rUTapckuM ymehem
NI0Ka3ao Jja Cy afiBOKaTH U YMETHHIIH.

Oliver B. Injac
attorney at law in Ni§

THIRD CONFERENCE OF THE BAR ASSOCIATION OF NIS DEDICATED TO
ACTUAL ISSUES IN APPLICATION OF ARTIFICIAL INTELLIGENCE
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IIp Mupocnas Iaynosuh*

agsokart u3 beorpana

Bragumup I1. Musmesuh
anBokat u3 beorpaga*

~A¥YX W JE3SUK 3AKOHA"

ITpencraBpame wiaHKa U3 ,bpanuya” dpoj 1-2/1931 (penpuHT)

[TpenucraBawme paHujux dpojesa ,bpaHnua” mokasyje ma cy nmpobiemu
y OpYLITBY y KOME aIBOKaTH Jienajy U fAaHac CJIMYHM OHMMa Ca Kojuma ce
npodecuja cyoyaBasa U Ipe BULIE JeceTuHa roguHa. Tako je 1931. rogune
y Jaconucy odjaB/beH ujaHaK W3 Mepa ajaBokaTa Jp JparyTuHa Jankosuha
KOju ce DaBM OJHOCOM H3BPLIHE W 3aKOHOJIABHE BJIACTH, yJIOTOM 3aKOHA y
OPYIITBY, U3rPaJlbOM 3aKOHCKOT CHCTEMa y ToAHaMa rociie Benukor para,
HAaYMHOM U NOC/IefMllaMa YHOLIEha pellemha U3 CTpaHUX 3aKkoHa y Jomahe
3aKOHOZABCTBO, T€ HAYMHOM Ha KOjU C€ TO YHUHH.

CBoje rnmaBHe Te3e ayTOP HM3HOCH KPO3 pa3MaTpame jesuka 3aKOHa.
[TowmTo KOHCTATYyje fAa je ,gejcitiBo 3aKoHa Ha yuspwhuseare gpase 0IpomHo”,
Te Jja Cy 3aKOHH ,,0CHO8HU MOTHOP 3d Hio8epere, qoOpy 806y U UCKPEHY 0JAHOCTH
ipahana gpmasnoj 3ajeghuyu”, xoaera JaHkoBuh MOEHTHpa CTaBOM ,gd Ou
gpHcasa Moina ga spuiu upasHy Qynkuujy, woj itipeda goopo 3aK0oH0gasciiso”,
TE J1a je 3a TO NOTPEedHO ,gd 3aK0HU 0g108apajy gyXy 6pEMEHA U HAPOGHUM
wWpaguuujama u ClueapHum COUUjamHUM 0gHOCUMA Y gpiasu” Kao U 1a ,Mo-
Pajy duttiu UUCAHU HAPOGHUM je3uKom”.

Y3 MHoro pedepeHlH Ha O3HaTe MPaBHE MUCIHOLIE U YyBEHE 3aKOHCKe
Kopudukauyje U3 19. Bexa, nucay 4yiaHka U3 ganexe 1931. ronvne koHcTaTyje
na ,0uwiiy 7olieg HA 3aK0H0gA6CT80” TIOKasyje a ,3aK0HU He Camo gd 80ge
#opexi0” 05 UHOCTPAHUX ,,0puUluHdId, 8eh ¢y u y KOHUEUUUju UpasHoj ... 1o-

* EneKTpoHCKa ajipeca ayTopa:
paunovic.law@eunet.rs 1 advokatmiljevicvladimir@gmail.com
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080 GoCNI06HO TpeHewiu” U3 TUX CTpPaHHUX y3opa. 3aTo Cy, cMaTpa ayTop,
3aKOHH ,UUCAHU JEGHUM JESUKOM T0TU0B0 HEPASYMIBUBUM U Cd JEGHOM TEPMU-
HOJIOTUjOM 3d HAC THOIUKO TWYHOM, ga Ce ... He MOTy MHOIA MECTA Y 3aKOHUMA
HU pasymemiu”.

AyTOp HHje IPOTHUB IPUMEHE UCKYCTBA ¥ 3aKOHCKUX pelIemha U3 IPYTuxX
Ip’kaBa, ajld Ce 3ajake 32 BUXOBY CBPCUCXOOHY, KPUTHUYKY NMPUMEHY Yy
nomaheM 3aKOHOLABCTBY. ,JegHOM peujy, Mopamo ce Cliapaitiu ga 3axoH0gas-
ctieo O0yge Hapogy OUCKO, ga OHO Oyge HAUUOHATHO U ga Oyge HoliynapHo”.

Jla nv cBe 0BO LITO je, CBOjeBPEMEHO, MHCA0 KOJIEera agBoKaT 3By4H I0-
3HaTo?

Y3 cBe HOBOTapwuje koje Ham npupelhyjy caBpeMeHHM 3aKOHOAaBal U U3-
BPILHA BJACT (pellaBame MOjeJHHUX CYIITHHCKUX JPYLUITBEHUX CUTyalHja
nomohy leges speciales, JOHOlIEHE 3aKOHA 10 XUTHOM TOCTYTKY, MUMO pa3-
Jora IpOIKCaHUX YCTaBoOM, ypehrBame 3aKOHCKe MaTepuje MOA3aKOHCKUM
aKTHMa, YeCTO MEHhae U JOTyHhaBame 3aK0Ha, 1a U U3 THEBHO-TIOIMTUYKUX
MOTHBA, UTH., UTH.), Ca CUTYpHOIIhy ce Moxe pehu Jja Cy HeKH UHOCTpaH!
IIPOIUCH YHETH y Jomahe rpaso ,,[10 UHEPLUHjHU”, De3 [OBO/BHO MPOMHUI/bAKA,
€MUTOHCKH cienehu 3axTeBe CTpaHUX (pakTOpa UM CTPAaHUX CaBETHHUKA, D€3
Haropa Jja Ceé CTpaH! y30pH yCKJIaje ca NocTojehom perysiaTUBOM U y3 Npo-
NYCT Ia Ce je3WK MPWIArogu Halloj TPASULUjH U YYUHHU Pa3yMJbUBUjUM He
CaMO NpaBHUM CTpyYmanuma, Beh U 1anukoj jaBHOCTH. Ca opy»xer crucka
3aKOHA KOjY MOAPXKaBajy U UIYCTPYjy OBy TBPIWY, a CE HaBeny, IpUMepa
panu, caMo OHM KOju ypehyjy mMaTepHjy jaBHO-IPUBAaTHOT MapTHEPCTBA U
KOHLeCHja, IIpojeKToBama U rpahema, KOju ce OJHOCE Ha OUTHUTAJIHY UMO-
BUHY, UHBECTULIIMOHE (POHMOBE, (UHAHCH]CKH JIU3UHT, XapTHje Ofi BPEIHO-
CTH... Hajnakuie je OBy cUTyalujy OMHUCAaTH OHOM HAapOOHOM H3PEKOM
~Bug'na xada ige xowa nowxusdjy..."”

k ok 3k

Texct unanka u3 1931. romguHe mpeyseT je ca ,CajTa” YHUBEP3UTETCKE
oubnuorexe ,CBeto3ap Mapxosuh”, beorpan, (http://ubsm.bg.ac.rs/
latinica/zbirka/novina/branic-1887-1941), rme cy cadpaHa u3zama 4aco-
nuca ,bpannu” og 1887. no 1941. ropune.

Miroslav Paunovié¢, PhD
attorney at law in Belgrade
Vladimir P. Miljevi¢
attorney at law in Belgrade

+SPIRIT AND LANGUAGE OF THE LAWS*
Presentation of article from ,Branic¢“ no. 1-2 from 1931 (reprint)
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bPAHWY

Fox. XVI (VII) Beorpan, janyap-de6pyap 1931. Bpoj 1—2

VPEIHALITBO : BIACHHK H M3XABAY:
YCKOYKA ¥YJI. BP. 2. AJIBOKATCKA KOMOPA ¥ BEOIPALY

O¥YX U JESUK 3AKOHA
JI-p [IparyTuH Janxosuh

3a JAp:KaBe THIA KaKBOT je Hallla, KOHCOJHJAUMja tbHHA 3HAYH
y OCHOBH yTBphuBame yHyTpalilmher NpaBHOr MOpeTKa. Y TBpAUTH
LpaBHKM NOPEJAaK 3HAYM HSBPIUMTH YHHM(DHKAUHM]y TPHBATHO IIpaB-
HOT 3aKOHO/AABCTBA y TPBOM pejy, PeryJiicaTtd TPUBATHO IIpaBHE
O/iHOCe 3aKOHHMMa, Koju he OMTH ommiTH 3a ueay mp:xasy. Oty-
Ja ce TeHAEHIHja 3a VHW(HKALMjOM 3aKoHa ocehana Koj Hame
Jp:KaBHe YIpape CTAJHO OJ CBPIIETKA PaTa Ma 3a JeceT IoJMHA
0 jpanac. M no cajga MM MMaMO M3jeJHaueHe 3aKOHe: KPUBMUHH
M KPMBHUHM CYJACKH IIOCTYIaK; MEHMYHHM H 83KOH O YeKY; CTe-
‘UajHH H 3aKOH O NPHHYJIHOM paBHAWY BaH creuaja; rpahaHcku
NapHydK nocrynak, a y Muucrapery [Ipasie pane ce jomr rpa-
haHCKn 3aKOHUK, CYACKH NOCIOBHHK & BEPOBATHO he M TProBauKkH
3aKOHMK Hajsaj Johu Ha pen.
~ JlejcTtBO saKoHa Ha yuBplrthermse Ap)KaBe je OrPOMHO M OHO
TPeTCTaB/hba OCHOBHH MOTOD 34 INOBEpeH.e, 100PY BO/bY H HCKPEHY
OJaHoeT rpahaHa JAp:KaBHO] 3ajeanuud. OTyxa ce 3aKOHOJABHA
WIM TIPpAaBHA MHCHja JpyKaBe M CTaB/ba M3HAJ CBUX HbEHHX OCTa-
apx arpubyuuja, a rpahemy 3akoHa y cBUMa BpemeHuma o Jlu-
Kypra ma 2o JaHac, npujaje ocobura H M3y3eTHA BaKHOCT 3a
JpiKaBy.

Jla 61 pp:KaBa MoOrJia ja M3BPIUM CBOjy NpPaBHY MHCH]jY, 0]
Tpeb6a JOOpO 3aKOHOAABCTEO. [10J MOOpPHM 3aKOHOJXABCTBOM MH
CMarpaMo M rlelaMO 3aKOHe KOjH HajO0o/be oArosapajy paHOMe
THIY JPaBe W HeHOM VHYTPallheM HAHOHAKHOM H COLMjaJHOM
ckaony. Jla ce yTBpIM IPaBHM peJ CTBApH Yy JPKaBH, Ja ce OHA
KOHCOIMAYje, HHje caMO MOTpeOHO Ja Jp:KaBa H3jejHauH CBOje
3aKoHe, Beh je jowr norpeGHO Aa TH 3aKOHH OJArOBapajy M AyXy
EPEMEHA W HapOJAHHM TPaJHlHjaMa H CTBADHHM COLMjaNHHM OX-
HOCMMA V JPXKaBH M LUW/BY OMNLITE JAPXKaBHE NOJUTHKE. A MOBPX
CBera, 3aKOHM y jeAHO] HALUHOHANHO XOMOTEHOj /JPXKAaBH, MO-
Pajy HOCHTH TNevar HAUHOHAMHOT JKMBOTa W OWTH TIMCaHH Ha-
POZHUM je3uKOM. Jep NMOCTOjM M jeiHa HaUWOHAJHA MHCHja JAp-
JHaBe, Koja OJ Fb€HOT NOCTaHKa Ia 10 JaHac HHje Ipecrasa ‘Aa
ce Bpmy. M namac kax je NPHHIHN HAllHOHAJIHH NoOeNHO Je-
(HHHTHBHO y CcTBapamby JApKaBa, 3aKOHM JPXKaBHH MOpajy He- -
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Crpana 2 .BPAHHY* bpoj 1— 2

H30€KHO HOCHTH HAaUMOHAIHO ofeaexje. JemHoMm pedjy, 3aKOHH
HMajy CBOjy NACHBHY H aKTHBHY YJOIY y JKMBOTY HApOJa H Ap-
#ase. OHM C jejHe CTPaHe CHHTETH3HPA]y obuuaje, norpede u
norjaese HapoAa H APYWITBA YMje YHYTPallkhe OJHOCE DEryJHIly
H THMe TOCTajy OrVIeJlalio CTama Koje CTBApHO I0CIOjH y Jp-
#asd, C Jpyre crpaHe TaK, 3aKOHW Cy W3BaHpeJaH H NpPBOPA-
3pe/HH HMHCTPYMEHAT y NPOHOLLEHY M CTBapalby HOBE MIE0J0-
rHje, KOja MOXe HMaTH 3a UMb |ejHy TpaHcopmMauujy apy-
HITBA W HETOBOI Noperka y Hajb6osbem cMHeay. OHM y JIpiKaBu
IpecTaB/bajy jeiHy CTaiHy MallHHY 3a HeNpPEKHAHO JIejCTBOBAH:€
Y TNOJH3atby MaTePHUjaJHOM M JyXOBHOM, Yy BaclHTalby M pa-
3Buhy HApoAHMX Maca. AsM Jla 3aKOHH OArOBOpe TOj CBOjOj Ha-
MEHH W HSBpUie YCNEeUHO H JeJHY H JPYry CBOjYy MHCH]Y, OHH
MOpajy OMTH HAaUHCHAJHH, MOPajy OJArOBapaTtH JyXy HapOJHOM,
MOpajy OMTH IMCaHH je3HKOM HAPOIHHUM,

Hanoxeonos I'pahanckn 3axonnk, umajyhu Te ocobuHe, 10
CBOME JIe{CTBY MMA0 je MHOI'O BHILY MHUCH]y M HECDaBHEHO JyiKe
1pajate Hero v cse Hanoseonose moGexe. Beuku Konrpec reh
1815. ropune 30pucao je mnocaemuue THX nobeaa, alH JejCTBO
HanouneonoBor 3akoHHKa u HEroBa MMCHja Bplle ce H JaHac.

[lpoyuaBajyhn Haile HOBO 3aKOHOAABCTBO MM CMO AOULIA O
HM3BECHHX CTPYYHMX KOHCTaTalMja, Ka0 M Hall I[PaBHHYKH CBET,
KOje y OmIITeM HHTEpPecy MHCJHMO, Ja je morpedHo wucrahu.

Onwtd norjej) Ha Haile YHA(PHUHPAHO 3aKOHOAABCTBO jaje
OB4j pe3yJTaT M OBY KOHCTATAUH]y: OCHM 34KOHA KPHBHYHOT H
3aKOH4 O MEHHMLH M Y€Ky, CBM OCTa/NH M3jeJHAYEHH 34KOHH HalIU
He Camo 1a BOJe MOPEKJO O)f ayCTPHjCKHX OpHruHaJia, Beh cy u
YV KOHUENUMjH NPABHO] ¥ y yNoTpeb/beHOM MaTepujally roTOBO JA0-
CIOBHO IIPEHETH M3 ayCTPHjCKOr 3akoHOAaBcTBa. OcuM oOBOra M
aKo Beh TEelIKH H aHAXPOHHUHM 34 Hall HAPOAHM IPABHU JKHBOT,
OHH Cy IIOBPX TOra IHCAaHM jeJHHM [€3HMKOM TFOTOBO HePa3yMJbH-
BHM M Ca jeJlHOM TePMHHOJOTHjOM 3a Hac TOAMKO TyhoMm, ha ce
0Oe3 HEMayKor OpPHMIHMHajJa He MOry MHOTa MecTa y 3aKOHHMa HH
pasyMeTd. Y TOME ce HapOYHTO OJIIMKyje HOBHM CTeUajHH 3aKOH,
3dKOH O INPHHYJIHOM IOpPaBHAKY BaH CTeuaja W 3aKOHM KOjH ce
OJHOCEe HIM Cy y Be3W ca ToMm MarepujoM. Tako Ha mpumep 3a
ucre cy, KOMEHTATOPH HbHXOBH, Npod. Bepona u 3yrauja pexas :
Ja cy Karkajaa y CcJay:KOeHOM IIpeBOJly VyIpaBO HEPa3yMJ/bUBH.
(Bupn npearoop r. r. Bepona u 3yramja: CreuajHu 3akoH Ko-
MeHTap — 3arpeb —- 1930.). 3a apyre cy nak, Kao Wro je Ha mp.
32KOH O CYJCKMM TaKcamMa — a M Taj je IPeBOJA ayCTPHjCKOr 3a-
KOHa — M caMe OHe Ccy/lHje KOje Cy IeroBa Hadeja I03HABaJ/IH
H3 npehalbHX ayCTPHjCKMX 3aKOHA, W3jaBHJe, jga je TO BPJIO
TEXAaK M K TOM HECHTypaH MOCao NPHMEHHBATH Taj HOBH 3aKOH.
(Bumn npearosop MuxammnoBuha u [-p Tptba, cyauja us Ca-
pajesa: 3akoH o cyjackuM Takcama — CapajeBo 1930.)- Mu uu-
THPaMO CaMO OB€ 2aKOHE, je€p Cy HHUXOBE KOMEHTape MHCaIH H
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OBaKO HX OUCHHW/IH JbYJM, KCjH Cy T€ 3aKOHE M CaMH TIpHMe-
HHBANK palkje Kao cyauje y Ayctpuju, 6uiao y Kacaumonom cyay
Geuxom, xao npod. Bepona, 6uao kao r. Muxaiumosuh cyamja
'y Bocau.

3aro jame ¥ HeheMO UMTHPATH HH 3aKOH O NAPHHUHOM MO-
Crynky rpabaHckom, 3a KOjH Bepyjemo 1a he mnopex Haj6o/bHx
PavMepa 3aKOHOAABLA MPCMAILMTH CBOj LM/, HH 3aKOH O IOCTYIIKY
KDHBHUHOM, KOju he cBojom KommiukoBaHomihy camo otyhut cyx
ox Hapoja. Xrteau OHCMO Ja OBO Hallle M3Jarawe HanOuHTO MO-
€HTHPAaMO Ha Npojexty HoBor I'pahanckor 3akounka. To je Mecto
H HajoceT/bHBHje, jep je Taj 3aKOHM OCHOBHM 3a APYINTBEHH IO-
PenaKk y Jp:KaBH.

Hocananmba curyanmja Ralier rpahaHcKor npasa Ouaa je
osakBa. Ocum llpue Tope ca Borummhesum sakonuxkom u Boj-
BOJMHE ca 3aKOHMMa rpahanckum mahapckum, aycrpujcku je pa-
hanckm 3akoH nomuHupao y CpOuju 1O NpeBoy H HHTepIIOJ/Ia-
uujun Xayuhesoj, y Xpsarckoj no mnpBom usszwy ox 1811, u y
CaoBenauxoj u Jlaamauuju 1mo uomemmcawy uz 1914, 1915. u
1916. roaune. Y riaBHCM JaKjie V CBHMA OBHM O0J4CTHMa KH-
BeJdo ce moj BaagzoMm Aycrpujckor [pahanckor 3akonuka..

Ila unax Hamre HapoxHo OGuhe Huje G0 ancopGOBAHO KOHLEI-
LHjaMa Tora 3aKoHMKa, Beh ra je Kpo3 jenaH Bek mnpHMeHe V
CYIITHHH YTHLHAJeM Memhajio y CBOjOj ajganuuid. Jla nomeHemo
Yy TOM CMHCIY camo MOPOJAMYHE OJIHOCe, OJHOCe y 3aJApPy3u
OpadHe HMCBHHCKE YTOEOpe, CTBAPHO NPaBO, Na cMO Beh y jenHOj
JACMEHH MYHOI HApOAHOT JAYXO0OOpPCTBA NHPOTHBY TVHHX M HbeMY
CTPAHUX MPABHUX HOPMH.

Mu He MHCIHMO yJa3suTH y KPUTHKY Aycrpujckor I'pahasckor
3akonuka. OH je CBaKOM IIO3HAT y CBOJUM OCHOBHHM CTABOBHMA:
HeKaJalitba I0KCJa [PUPOJAHOr NpaBa M KOHIENUHje PUMCKOr
TIPHEATHOT TPaBa JIOMHHHPA]y HEroBoM MaTepujoM. Mu GHcMO Ke-
Jesy Jia nceojom Hosor ['pahanckor 3axkoHa, KOju je yseo 3a
CBOjy OCHOBY HOBEJHDaHM aycTpujcku [pabaHcku 3akoHHK, Ka-
HKeMO 0BO. My slaHac KPO3 HOBY JApKaBy, KOjy CBMMAa HalopuMma
MOpaMo CTabHJIMCAaTH, MMaMO /ia KPHCTAJTHIIEMO JYroC/IOBeHCKY Ha-
poanoct. Ha Ty cayxby no HeMuHOBHOCTH Ojpehyje ce y mpBoM
pely M ca HacJOBHOM YJOroM 3aKOHOAaBcTBO. OTyna M KOHUEI-
HHJa yXa TOT HOBOT 3ajeJIHHUYKOr 3aKOHOJABCTBA MOPA HOCHTH Y
cebu JlyX HApOJHHM, IevyaT HapojaHOr KHBota. To MMa Ja ce HMH-
€Upa y CBaKy OJpeady HOBHX 3axKoHa. 3anyJ hemMo Mu JeKpeTH-
PaTH HM3jeJHauerbe 3aKOHA, aKO OHH HHMCY OJIHCKH HAPOJIHOM KH-
BOTy, HUXOB edexar Ouhe MHHMMAaIaH. :

Mu 3HaMO jla OpHUrHHAJNHOT ITpaBa JaHac HemMaMo. Mu 3Hamo na
AyCTPHjCKO NPaBO y CBOjUM MHOIHMM KOHIENIHjama ¥ NPUHIUINMA
uuje phaBo, HM HecaBpeMeHO. AJu OHO HHje jeIMHO y CBETy H
HAPOUYHTO, OHO HHje HH HajOoJbe, HM HajcaBpeMeHuje. MMa y memy
€TBapH CTapHX Kao BpeMme, cxBaraiba Koja aoaupyjy CpeamH Bek,
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TpajuuMja Koje je jeMHO joil crtapa AYCTpHja, aju He BHIIE H
HOBa, cauyBajia. Hajsax MM 3Hamo mpoTuBapryMeHar, KOjH ce Ha-
pounto Hama ucrHue: 3amro je w Cpbuja ycBojuna Guaa T1aj
3akonuk? Ha 1o OHCMO wpMajiW Jga OATOBOPHMO OHO INTO je
uzHeo Haml Kodera u npujares [-p Mux. Koncrarunosuh, mpod.
Cy6ornuxor Ilpaemor Pakyartera y 4iaHKy: , AyCTPUjCKH WM
Lipnoropckn [Ipabancku 3akonux™™ y ,Jlpymrsenom Kusorty”
¢B. 8. — Hosu Cax. 1930. rox.

Jomt 1828. r. noueo je y CpOuju pag Ha JOHOLIEHY TJIABHHX
34KOHd, 34 YH]H Cy OCHOB C/y:KHAM HanoJseoHOBUX IeT 3aKOHMKA,
navehy Kojux u meroB I'pabancky sakonmx. Hamosneonor I'pa-
bancku 3akoHux y CpOHjH ca CBHMA H-€rOBHM JHOEpalHMM KOH-
uenuujama ouo je crpammsio 3a Aycrpujy. Onjpa y EBponum cBe-
mohuu -MerepHux veneo je ga ybeianm KHesa Muioma, xoju je
1836 roa. HamycTHO caB AOTaZarbd pad M 3aMoJHO AyCTpHjy aa
no3Boau HeBocanckom rpazckoM cenaropy Josany Xauwmhy u 3e-
MyHCKoM Ouprepmajcrepy Jlasapesuhy jna mnpehy y Cpbujy u
yaMy y cBoje pyke uapaly saxkoHa y Cpouju. [Tocne Beh snamo iira
je Ouzo. To je Omia BeqWKa AWIJIOMATCKA MHTPHra, fa 4ak H Mo-
JATHYKY TIPUTHCAK, B Taj momasak Xapwha u Jlazapesuha y Cp-
Bujy, aycTpujcka JunJicMaTHja je cMaTtpala Kao BEeNHKH VCIexX.
Ann panac kaj Hema MerepHuxa ¥ Aycrpuje H3 1836. roamse,
MH XBasia Bory MomKeMo TpaXUTH OHO IUTO je Hajlo/be M LITO Haj-
BHILIE OJIrOEapa HaileM HApPOAHOM KHBOTY H IbErOBHM TPajHLH-
jayMa y mpaBHMM ojHocuMa. Huje Ty camo ayCTPHjcKO 3aKOHOMA4B-
cieo- [locrojn Ppanuyckn I'pabancku 3akonuk. [Mocrojn Hemauku
Onmith Tpabancky 3aKoHWK, j€JIHO peMex Jieso NPHBATHO IIPAB-
Hor 3axkoHonxasctBa. lloctoju w Ileajuapcku [pabanckn 3axo-
HHK HCTO TaKO H2BaHpejiHe BpeaHOCTH. [locTojM MOTOYyHO MOje-
pan npojext Mabhapekor I'pahanckor 3akonmka. [loctoju najsax
Boruumhes LipHoropcku MMoBuHeku 3aKOHEHK, KOjH je CHHTeTH-
3UpPa0 CXBaTdme NPUBATHO MpPaBHMX OJHOCA Haller Hapoza OXx
Ayiranopor 3axkoHuKa Na AC AaHalllthber poda.

Hu nuratbe BpeMeHa HE Hrpa HApPCUUTY YJIOTY YV H3pald HO-
BHX 3akoHa. Hanouseonos 'pahancky 3axkoH OHO je IPOMSEOJ CaMoO.
ueTBOpOMECeUHEe Pajihe HbEeroBUX PeJaKTepa. A TH PEJAKTOPH, KOjH
CYy MMaJM 13 ClI0XKe M pe3uMupajy rexohhe Ppauuycke Pepoay-
Mje M HAUMOHANHY TPaAMUM]y, Ja H3MHpe IJICHMUITa HENOMHP-
JbHRO-CYNPOTHA, K0 y TMUTAlY UMBHJAHOT M UPKBEHOT Opaka, CH-
rypHO €y HManu Bumle Ttemikohe nero wro Ou je HMaJH pejax-
topu JyrocaoseHckor [pahanckor 3akCcHMKa JaHac ca CBOM Jiy-
XOBHOM CAMKOBHTOIhy JKHMBOTa CPICKOT M XPBATCKOr cebaka, ca
cBoM jeanoobpasHomhy jyrocaoBeHcke OypiKoasuje M ca CBOM
jenHonukourhy jyrocaoBeHCKMX PagHHUKHX Maca.

Hajean mu Gucmo ce y NPHJAOT Haller usjararba H TVIeJIHIITa
MOTJM NO3BATH M HA CaMOT 3aKOHO/MaBla ayCTPHjCKOr. ¥ mpo-
MyJaraluuoHOM ykasdy unapa ®panua oj 1. jyxa 1811. roaune, KOjHM
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je CTaB/beH IIPBH MyT Ha cHary Aycrpujcku ['pabancku 3aKoHHK,
CTOjH M OBO HamucaHo: ,,Ako rpalhanuma xohe aa ce yauje Bepa y
OCHIYPaHO YKHBAI-€ HbHXOBHX MPHBATHHUX NPaBa, 3aKOHM rpabha-
CKH Tpeba jga Oyly He €amMoO y CKJIaldy ca ONIITHM Hauyeluma
npasuie, Beh v Ja cy ozipehenn npeMa HapoOYHTHM OJHOCHMA CTa-
HOBHMKaA, Aa cy O0HapOAOBaHH Ha je3MKy KOjH UM je mosHar .
Tako ce NPaBWJIHO MHCAWO YV AYCTPHjH Npe CTO FOAWHA H TaKO
Je Aycrpuja u kao Aycrtprja MOrJa jJa JKHBH jOII CTO FOJHMHA.

Jenan ox mnosnatMx (ppaHuycKuX npaBHuKa, npodecop npasa
y Monnemey [acton Mopen y cBojoj xwusu: ,IloGyna ¢axara
NpOTHB KoJekca”, pekao je: ,Enacruuurer uspasa y ¢popmyuau
HMa CBGjHX rpaHHla u Aohe TpeHyTaK KaJl HOBO BHHO VUHHH A
NONpcKajv crape ayre.”

M samcra He HJe Bulle HOBO BHHO y crapy Oypaj H HOBH
JKHBOT je€JHOr MJaJior, 3JpaBor M 3a Beauky OyayhHocT ocno-
.CO0/bEHCT Hapo/Ja He HJe CTe3aTH Yy 3acrapele HJiH HeoAroBapa-
Jivhe (opme 3aKOHOAABCTBa jeaHe jpiace, Koja je Moraa OHTH
Ma KakBa no csome ypehewy, aqu Koja Huje OMJa HHKaJla HalHo-
Ha/iHa JpKaBa.

Jlanac cy cBe HHTe/JEKTyaJHe AMCUHIIHHE OTBOPEHE HapOIHOM
JyXy W HeMa BHIe HMKOTa Ko He OM TNpH3HaBao jaa cy opapende
JeIHOr 23KOHHKA, Ma KOJHKO Yy TMPETHOCTABUH TauyHe, JadeKo Of
Tora fa OyAy BeuHTe H HelpoOMEeH/bHBE HCTHHE Kao MareMaTiyke
«popmyse. 3aKOHH Kao NMpaBHJa COUMjalHOT KHKBOTA MOJJIEKY He-
MMHOBHO YTHLAjy MOPaiHHX H (uiocod)ckux moracaa, akuMjin co-
LIH]AJTHUX M €KOHOMCKHX mOTpeda, HAUHOHAIHOM JKHBOTY H Hero-
BOM BeuHTOM TpaHchopmucamwy. M tako tpeba pasymeTrd JAa HH
3aKOHM cTape AycTpHje He MOry OWTH HHIITA BHUIE BEUHTH OJ Hhe
caMe H Ja JKMBOT HOBH Halle JpKaBe TPaKH HOBe 00JHKe H HOBE
¢qropMyJie 8a CBOjy JaHaullby MaHH(pecTauujy.

3akonu rpahaHcku Mopajy OMTH pasym/bHBH 3a HapoA. Hapox
Yy CYAHHIHM He cMe HMaTd ocehaj jga ciayiia npecyjay Ha HEKOM
CTPaHOM je3WKy, OH Ha nportuB Tpeba aa aobuje ocehaj na cy
3aKOHHM MHCaHM 3a Hera W 300r H-era, Jla cyiMja Kaj CyIM, Kao H
€BaKu APVILH MPEeCTaBHHK BJACTH Kaj Jelyje, rOBOPE HeroBUM je-
3HKOM, JeaHoM peujy, MOpaMO ce CTapaTH Ja 3aKOHOJIaBCTBO Oyne
Hapoay OJHMCKO, Jila OHO Oy/ie HallHOHAAHO W Ja Oyje NOMyJapHO.
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YIIYTCTBO 3A AYTOPE

Ypehusauku ogodp vaconuca ,bpaHuu” Monu CBOje capafHUKE a TEKCTOBE
3a o0jaB/pMBame NOCTaBIbajy yBaKaBajyhu cienehe Hamomene:

I. TexcToBu He 6u Tpedano mga Oymy myxu on 16 ctpanuna. CtpaHula Tpeda
na uMa 28 penosa ca OKO 66 CJIOBHUX 3HaKOBA y pelly, OAHOCHO YKYIIHO OKO
29.500 3nakoBa, doHut Times New Roman 12 pt.

1. Texct Tpeda ma Dyne nmucaH Ha CPIICKOM je3uKky, hMpUIULIOM, OCUM CTpa-
HUX P€YM U PEUYH Ha JIATUHCKOM je3UKy, Koje Ce MULIY JIATUHULOM U Kyp3H-
BOoM (Koca cioBa, Italik).

2. Texct Tpeda ma campku pe3ume (caXkeTak) UCIOJ HAC/IOBA, CA OCHOBHUM
cafipXkajeM W pesysiTaTUMa paja, kao U K/byyHe peuu (He Bulle off 7 peyu)
Ha CPIICKOM je3uKy, a Ha Kpajy Takohe pe3rme Ha jeJHOM O] CBeTCKUX je3uKa,
Ca KJbyYHUM peuyHrMa Ha TOM je3uky. Pesrme Ha CpIICKOM U pe3rme Ha CTpa-
HOM je3uKy He Tpeba ma Oyny my»xu o 20 penosa.

3. HacnoB paga nuile ce Ha CPefWHH, BEJIMKUM ciioBUMa (doHT 14). Ha-
CJIOBH yHyTap paza tpeda mga umajy cienehu dopmar:

* [Ip8u HUB0 HACI08d — HA CPENUHH; HyMepaluja: pUMCKH Opoj (Ha mpu-
mep, I, IT, 111, uTnH.); mpBO CJIOBO BEJIUKO, @ OCTajla Masa.

* JIpyTu Hu60 HACTI064 — HA CPENUHH; HyMepalyja: apancky 0poj ca tay-
koM (Ha mpumep: 1, 2, 3. UTA.); IPBO CJIOBO BEJIMKO, @ OCTaja MaJa.

* Tpehu Huso Hacnoea — Ha CPENUHHU, KypP3UB; HyMepalija: Majo CI0BO
a3dyke ca 3aTBOPEHOM 3arpajjom [Ha mpumep: a), 6), B), UTH.]; IPBO
CJIOBO BEJIMKO, @ OCTajla Maja.

* Yetigpiiu HUB0 HACI084: HA CPENWHU; HyMepaluja: aparncku dpoj ca
3aTBOPEHOM 3arpajomM [Ha mpumep: 1), 2), 3), UTA.]; TPBO CI0BO Be-
JIMKO, a OCTaja Masa.

IMpumep:

I. Hanomewne o ...
1. OcHOBHeE NOCTaBKe ...
a) OcHo8HU TOJMOBU ...

1) TepmuHonoryja ...
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4. me, npe3ume, akaieMCKa TUTYJa U 3aHHMame ayTopa HaBOJe CE Y JIEBOM
YTy TIPBE CTPaHUIle U3HAJl HACJIOBA; Y MPOMPATHOj yCHOTH, KOja ce 03Ha-
YyaBa 3BE3JULI0M, HAaBOJU Ce OpraHusalyja y Kojoj je ayTop 3al0C/IeH U 3Bamkbe
ayropa. Y npornpaTHOj ycHOTH Tpeba HalucaTy U e-mail agpecy ayTopa.
5. Pap ce npenaje y eleKTpOHCKOM 0OIUKy. Y3 pan Tpeda NOCTaBUTH eNeK-
TPOHCKY afpecy.

6. YpehuBauku ondop 3ampkaBa MpaBo @ paj MPUIArOAH jeJUHCTBEHUM
CTaHAapAvMa ypehuBama U NPaBONUCHUM NPaBUIMMa CPIICKOT je3uka (of-
HOCHO CTPaHOT je3uKa Ha KOM je CauMIBEH CaXkeTak paja).

7. ObjaBmeHu M HeobjaB/beHU PAloBU ce He Bpahajy.

I1. IIpaBuia UHTHpamwa:

1) Kmure ce uutupajy Ha cienehu HauuH: UMe U IPE3UMe ayTopa, HaC/IoB
Iena HaBeleH Kyp3WBOM, €BEHTYaJHO peJHU Opoj u3gama, MecTO U3fama,
rofiviHa U3Jamwa, Opoj cTpaHe (De3 gojaTaka MOMYT CTP., CT. M CI1.); YKOJIUKO
Cé HaBOJW MMe U3aBava, MUIle ce Mpe MecTa U3fama.

ITpumepu:

Mapko Mapkosuh, IIpaso ..., 2. u3namwe, beorpan, 2017, 101.

John Johnson, Law on ..., 2" edition, London, 2016, 101.
Kapa ce uutrpa Kwura BULIE ayTOpa, BUX0BA UMEHA U IIPE3UMEHA pa3fBajajy
ce 3aIeTOM.
Kmura Kojy je HEKO jule MpUpennsIo Kao YpeoHUK LUTHpPa Ce TaKko ILITO ce
HAaKOH HEroBOT UMEHA W Mpe3MMEHa Yy 3arpafy HaBOOW O3HakKa ,yPEenHHUK”,
OJIHOCHO OJroBapajyha o3Haka Ha je3uKy Ha KoMme je Kibura odjaB/beHa.

KOII IMOHOB/BEHOI' TMTATA KHBUI€ HABOOU CE MPBO CJIOBO MMEHA dyTOpa Ca
TAUKOM U MPe3nMe, HAKOH uera ce fnoaaje dpoj cTpaHe.

ITpumep: M. Mapxkosuh, 102.

Kapa ce uuTHpa BUllle KibHra UCTOT ayTopa, KOJ MOHOBJ/bEHOT LIUTHpamba Ha-
BOJY CE€ NPBO CJIOBO UMEHA Ca TAaYKOM U Npe3nme, a MOTOM Ce y 3arpagu
CTaB/ba TOMHA H3Jlamka, Te OpOj CTpaHe.

ITpumep: M. Mapxosuh (2010), 202.

2) YnaHUH ce UUTUPAjy Ha clenehy HauMH: UMe U IIPE3UME ayTopa, OTBO-
PEHU HABOJHMLM, HA3MB 4WIaHKA, 3aTBOPEHH HABOJHHULM, Ha3WUB 4acoIHCa
Kyp3uBOM, OpOj, roouHa u3farma, Opoj cTpaHe:
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ITpumepu:
Mapko Mapxkosuh, ,O HekuM nuTawuma ...", bpanuu, dp. 3-4/2013, 69.
John Johnson, ,Legal aspects of ....", Law Journal of ..., Vol. 3, 2017,
101.
Kama ce uuthpa wiaHak BHIIE ayTopa, HUXOBAa MMEHAa U Mpe3uMeHa ce
pa3nBajajy 3ameTom.

Unanak odjaB/beH y OKBUPY 300pHUKA paZioBa UK KibHUTe, KOjY je HeKO Opyro
nu1e IPUPEeANsIo Kao YpemHUK, LIUTUPA ce Ha ciaefehu HauWH: UMe U Tpe-
3MMe ayTopa, OTBOPEHU HABOOHWIIM, HA3UB WIAHKA, 3aTBOPEHH HABOJHUIIH,
Ha3uB 3D00pHUKA Pa/loBa OJHOCHO KHbUTe KYP3UBOM, Y 3arpafiv 03HaKa ,ypel-
HUK", ,pelakTop” U ci. (uiu oproBapajyha o3Haka Ha CTPAHOM je3UKYy —
.editor” u cJ1.), UMe ¥ NIpe3auMe ypeIoHUKa, eBeHTYaIHO PeIHU OpOoj n3lama,
MeCTO U3aa, roJuHa U3amka, OPoj CTpaHe.

Kapa ce nutHpa jenat uwiaHak ofpeheHor ayTopa, Koz TOHOBJ/bEHOT LIUTHpamba
ce HaBOJH MPBO CJIOBO MMeHa ayTopa Ca TaukoM U Ipe3uMe, a TI0ToM Opoj
CTpaHe.

Kapma ce pgutupa BUlIE YlaHaka UCTOI ayTopa, KOI IMOHOB/BEHOI LIUTUPAHKa
Ce HaBOJW IPBO CJIOBO MMEHA Ca Ta4KOM, NPE3UME, IIOTOM C€ Yy 3arpagy
CTaBJba OJIMHA U3/lamka, T€ DpPOj CTpaHe.

3) ITponwcH ce UUTUPAjy Ha ciiefehr HAYWH: MyH HA3WB MTPOMKCA, ITTACUIO
y KOMe je mponuc 0bjaB/beH Kyp3uBOM, Opoj Iacuia U roguHa 0djaB/bruBama,
ckpahenuua ,un.”, ,ct.”, ,Tau.” U dpoj ogpende.

IIpumep: 3aKoH O ..., Crnymoenu inachux PC, dp. 11/2017, 10/2018, .
15 cT. 2.
Axo he HaBepeHM Mpomnuc OUTH TTOHOBO LUMUTHUPAH y pany, NPWIMKOM MPBOT
UUTHUpaka Cce, Mocjae Ha3uBa MpoMuca, HaBoAM ckpaheHuIla o kKojom he ce
OH JTaJbe HABOIUTH.

ITpumep: 3akoH o0 mapHuuHoM noctynky — 3TIT1, Craymbenu nucia PC, ...

”

UnaH, cTaB ¥ Tauyka MpoTHca O3HAyaBajy ce ckpahenwunama: ,un.”, ,cr.”,
,Tad.”, a maparpad ckpaheHuuom ,map.”

[Tponucu Ha CTpaHOM je3UKy LUTHPAjy ce Ha ciaefehd HauuH: MyH Ha3UB
MpoTmuca NpeBefieH Ha CPIICKU je3uK, roOJUHA JOHOIIeha OJHOCHO 0djaBrbU-
Bama, OTBOPEHA 3arpaja, MyH Ha3WB MPOMKCA HA OPUTHHATHOM je3UKy Kyp-
3WBOM, €BEHTYaJHO cKkpaheHHIIa O[] KOjuM he ce TTpomuC masbe HAaBOAWTH,
3aTBOpeHa 3arpaja, ckpahenuna ,4nr.”, ,cTr.”, ,Tad.” win ,map.” U dpoj
onpenoe.
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4) U3Bopu ca UHTEepHeTa ce UUTUPAjy Ha cilenehu HAaUMH: UME U Ipe3sume
ayTopa OJHOCHO OpraHu3aldje Koja je MpUMpemMusa, Ha3uB TEKCTa, €BEH-
TyaJlHO MECTO U rofiuHa odjaB/bMBama, agpeca MHTEpHET CTpaHMle Kyp3u-
BOM, JaTyM IIPUCTyIa CTPaHHULH, Te dPOj CTpaHe.

[TpunuKOM MOHOBOJBEHOT LIMTUPAaKa U3BOpa ca MHTepHeTa HAaBOOU CE MPBO
CJIOBO MMEHA ayTopa Ca Ta4YKOM M Ipe3uMe ayTopoa OFHOCHO Ha3WB Opra-
HU3allMja Koja je MpuIpemMuia TEKCT, Ha3UB TeKCTa U Opoj CTpaHe.

5) YKONIMKO ce UMTHpa MOoJATaK ca UCTe CTPaHEe M3 UCTOr fAeja Kao U y
NpeTxXonHoj yCHOTH, KOPUCTH Ce JIaTUHWYHA cKkpahenuua Ibidem, Kyp3u-
BOM, C TAUKOM Ha Kpajy (unu ped Hcio).

IIpumep: Ibid. (unu: Hciwo.)
YKONUKO ce UUTHpA MofaTak U3 UCTOT Jiea Kao y MPeTXonHO0j GyCHOTH, almu
Cy pas3nuyHTe CTpaHe, KOPUCTH Ce JIaTUHU4YHA ckpahenuua Ibid. (umu ped
Hcino), HaBogu ce dpoj CcTpaHe U CTaBsba Tauka Ha Kpajy.

ITpumep: Ibid., 21. (unu: Hcido, 21.)

6) YKOJIHMKO ce LUUTHpa TEKCT ca BUILE CTpaHa Koje cy TayHo ofgpeheHe, oHe
ce pa3niBajajy UpTULOM, MOCIe Koje CIefn Tauka. YKOJIUKO Ce UTHPA TeKCT
ca BUILIe CTPaHa Koje ce He oapehyjy TauHo, nocsie dpoja Koju 03HayaBa MPBY
HaBeleHy CTpaHy HaBOJHU Ce U fajbe” C TAYKOM Ha Kpajy.
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